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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50.............................................................as of October 1

The appropriate revision date is printed on the cover of each volume.

LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 1997), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, or 1973–1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected’’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523–4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I), and Acts Requiring Publication in the Federal Register (Table
II). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of ‘‘Title 3—The President’’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister.
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A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd–numbered pages.

For inquiries concerning CFR reference assistance, call 202–523–5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202–512–1800, M–F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202–512–2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250–7954. For GPO Customer Service call 202–512–1803.

RAYMOND A. MOSLEY,

Director,

Office of the Federal Register.

July 1, 1997.
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THIS TITLE

Title 36—PARKS, FORESTS, AND PUBLIC PROPERTY is composed of three volumes.
The parts in these volumes are arranged in the following order: parts 1 to 199,
parts 200 to 299, and part 300 to End. The contents of these volumes represent
all current regulations codified under this title of the CFR as of July 1, 1997.

Redesignation tables appear in the Finding Aids section of the third volume.

For this volume, Carol Conroy was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.
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330 Regulation of law enforcement services contracts
at civil works water resource projects adminis-
tered by the Chief of Engineers ............................ 24

331 Regulations governing the protection, use and
management of the falls of the Ohio National
Wildlife Conservation Area, Kentucky and Indi-
ana ....................................................................... 28

332–399 [Reserved]
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PART 312—PROHIBITION OF DIS-
CRIMINATORY PRACTICES IN
WATER RESOURCE DEVELOPMENT
PROJECTS

Sec.
312.1 Areas covered.
312.2 Discriminatory practices prohibited.

AUTHORITY: Sec. 4, 58 Stat. 889, as amended;
16 U.S.C. 460d.

§ 312.1 Areas covered.
The regulation covered in this part

shall be applicable to all water re-
source project lands under the super-
vision of the Secretary of the Army not
covered in parts 311 and 326, of this
title.

[29 FR 9710, July 18, 1964]

§ 312.2 Discriminatory practices pro-
hibited.

All project land and water areas
which are open to the public shall be
available for use and enjoyment by the
public without regard to race, creed,
color or national origin. Each lessee or
licensee of a project area under lease or
license providing for a public or quasi-
public use, including group camp ac-
tivities, and each concessionaire of a
lessee or licensee providing a service to
the public including facilities and ac-
commodations, shall not discriminate
against any person or persons because
of race, creed, color or national origin
in the conduct of its operations under
the lease, license or concession agree-
ment.

[29 FR 9710, July 18, 1964]

PART 327—RULES AND REGULA-
TIONS GOVERNING PUBLIC USE
OF WATER RESOURCE DEVELOP-
MENT PROJECTS ADMINISTERED
BY THE CHIEF OF ENGINEERS

Sec.
327.0 Applicability.
327.1 Policy.
327.2 Vehicles.
327.3 Vessels.
327.4 Aircraft.
327.5 Swimming.
327.6 Picnicking.
327.7 Camping.
327.8 Hunting, fishing and trapping.
327.9 Sanitation.

327.10 Fires.
327.11 Control of animals.
327.12 Restrictions.
327.13 Explosives, firearms, other weapons

and fireworks.
327.14 Public property.
327.15 Abandonment and impoundment of

personal property.
327.16 Lost and found articles.
327.17 Advertisement.
327.18 Commercial activities.
327.19 Permits.
327.20 Unauthorized structures.
327.21 Special events.
327.22 Unauthorized occupation.
327.23 Recreation use fees.
327.24 Interference with Government em-

ployees.
327.25 Violations of rules and regulations.
327.26 State and local laws.
327.27—327.29 [Reserved]
327.30 Shoreline Management on Civil

Works Projects.
327.31 Shoreline Management fee schedule.

AUTHORITY: The Rivers and Harbors Act of
1894, as amended and supplemented (33 U.S.C.
1); 16 U.S.C. 460d and 460l–6a.

SOURCE: 50 FR 35556, Sept. 3, 1985, unless
otherwise noted.

§ 327.0 Applicability.
The regulations covered in this part

327 shall be applicable to water re-
source development projects, com-
pleted or under construction, adminis-
tered by the Chief of Engineers, and to
those portions of jointly administered
water resource development projects
which are under the administrative ju-
risdiction of the Chief of Engineers. All
other Federal, State and local laws and
regulations remain in full force and ef-
fect where applicable to those water re-
source development projects.

§ 327.1 Policy.
(a) It is the policy of the Secretary of

the Army, acting through the Chief of
Engineers, to manage the natural, cul-
tural and developed resources of each
project in the public interest, providing
the public with safe and healthful rec-
reational opportunities while protect-
ing and enhancing these resources.

(b) Unless otherwise indicated herein,
the term District Engineer shall include
the authorized representatives of the
District Engineer.

(c) The term project or water resource
development project refers to the water
areas of any water resource develop-
ment project administered by the Chief
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of Engineers, without regard to owner-
ship of underlying land, to all lands
owned in fee by the Federal Govern-
ment and to all facilities therein or
thereon of any such water resource de-
velopment project.

(d) All water resource development
projects open for public use shall be
available to the public without regard
to sex, race, color, creed, age, national-
ity or place of origin. No lessee, li-
censee, or concessionaire providing a
service to the public shall discriminate
against any person because of sex, race,
creed, color, age, nationality or place
of origin in the conduct of the oper-
ations under the lease, license or con-
cession contract.

(e) In addition to the regulations in
this part 327, all applicable Federal,
state and local laws and regulations re-
main in full force and effect on project
lands or waters which are outgranted
by the District Engineer by lease, li-
cense or other written agreement.

(f) The regulations in this part 327
shall be deemed to apply to those lands
and waters which are subject to trea-
ties and Federal laws and regulations
concerning the rights of Indian Nations
and which lands and waters are incor-
porated, in whole or in part, within
water resource development projects
administered by the Chief of Engineers,
to the extent that the regulations in
this part 327 are not inconsistent with
such treaties and Federal laws and reg-
ulations.

(g) Any violation of any section of
this part 327 shall constitute a separate
violation for each calendar day in
which it occurs.

(h) For the purposes of this part 327,
the owner of any unattended vehicle,
vessel or aircraft as described herein
shall be presumed to be responsible for
its use on project property. Unless
proven otherwise, such presumption
will be sufficient to issue a citation for
the violation of regulations applicable
to the use of such vehicle, vessel or air-
craft as provided for in § 327.25, Viola-
tion of Rules and Regulations.

§ 327.2 Vehicles.
(a) This section pertains to all vehi-

cles, including, but not limited to,
automobiles, trucks, motorcycles,
mini-bikes, snowmobiles, dune buggies,

all-terrain vehicles and trailers, camp-
ers, bicycles or any other such equip-
ment.

(b) Vehicles shall not be parked in
violation of posted restrictions, or in
such a manner as to obstruct or impede
normal or emergency traffic movement
or the parking of other vehicles, create
a safety hazard, or endanger any per-
son, project property or environmental
feature. Vehicles so parked are subject
to removal and impoundment at the
owner’s expense.

(c) The operation and/or parking of a
vehicle off authorized roadways is pro-
hibited except at locations and times
designated by the District Engineer.
Taking any vehicle through, around or
beyond a restrictive sign, recognizable
barricade, fence or traffic control bar-
rier is prohibited.

(d) Vehicles shall be operated only in
accorance with posted regulations and
applicable Federal, state and local
laws, which shall be enforced by au-
thorized enforcement officials.

(e) No person shall operate any vehi-
cle in a careless, negligent or reckless
manner so as to endanger any person,
project property or environmental fea-
ture.

(f) At developed recreation areas, ve-
hicles shall be used only to enter or
leave the area or individual sites or fa-
cilities unless otherwise posted.

(g) Except as authorized by the Dis-
trict Engineer, no person shall operate
any motorized vehicle without a proper
and effective exhaust muffler as de-
fined by state and local laws, or with
an exhaust muffler cutout open, or in
any other manner which renders the
exhaust muffler ineffective in muffling
the sound of engine exhaust.

§ 327.3 Vessels.
(a) This section pertains to all ves-

sels or watercraft, including, but not
limited to, powerboats, cruisers, house-
boats, sailboats, rowboats, canoes,
kayaks, jetskis and any other such
equipment capable of navigation on
water, whether in motion or at rest.

(b) The placement and/or operation of
any vessel or watercraft for a fee or
profit upon project waters or lands is
prohibited except as authorized by per-
mit, lease, license, or concession con-
tract with the Department of the
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Army. This paragraph (§ 327.3(b)) shall
not apply to the operation of commer-
cial tows or passenger carrying vessels
not based at a Corps project which uti-
lize project waters as a link in
continous transit over navigable wa-
ters of the United States.

(c) Vessels or other watercraft may
be operated on the project waters, ex-
cept in prohibited or restricted areas,
in accordance with posted regulations,
including buoys, and applicable Fed-
eral, state and local laws, as regulated
by authorized enforcement officials.
All vessels or watercraft so required by
applicable Federal, state and local laws
shall display an appropriate registra-
tion on board whenever the vessel is
operated on project waters.

(d) The operation of vessels or other
watercraft in a careless, negligent or
reckless manner so as to endanger any
property or person (including the oper-
ator and/or user(s) of the vessel or
watercraft) is prohibited.

(e) All vessels, when in use, shall
have safety equipment, including per-
sonal floatation devices, on board in
compliance with U.S. Coast Guard
boating safety requirements (Coast
Guard Pamphlet CG–290; 46 CFR parts
25, 30; 33 CFR part 175) and in compli-
ance with boating safety laws issued
and enforced by the state in which the
vessel is being operated.

(f) Unless otherwise permitted by
Federal, state or local law, vessels or
other watercraft, while moored in com-
mercial facilities, community or cor-
porate docks, or at any fixed or perma-
nent mooring point, may only be used
for overnight occupancy when such use
is incidental to recreational boating.
Vessels or other watercraft are not to
be used as a place of habitation or resi-
dence.

(g) Water skis, parasails, ski-kites
and similar devices are permitted in
nonrestricted areas except that they
may not be used in a careless, neg-
ligent, or reckless manner so as to en-
danger any property or person (includ-
ing the user and/or operator of the tow-
ing vessel).

(h) All vessels when not in actual use
shall be removed from project lands
and water unless securely moored or
stored at designated areas approved by
the District Engineer. The placing of

floating or stationary mooring facili-
ties on, adjacent to, or interfering with
a buoy, channel marker or other navi-
gational aid is prohibited.

(i) The use at a project of any vessel
not constructed or maintained in com-
pliance with the standards and require-
ments established by the Federal Safe
Boating Act of 1971 (Pub. L 92–75, 85
Stat. 213), or promulgated pursuant to
such act, is prohibited.

(j) Except as authorized by the Dis-
trict Engineer, no person shall operate
any vessel or watercraft without a
proper and effective exhaust muffler as
defined by State and local laws, or with
an exhaust muffler cutout open, or in
any other manner which renders the
exhaust muffler ineffective in muffling
the sound of engine exhaust.

§ 327.4 Aircraft.

(a) This section pertains to all air-
craft including, but not limited to, air-
planes, seaplanes, helicopters,
ultralight aircraft, motorized hang
gliders, hot air balloons, any non-pow-
ered flight devices or any other such
equipment.

(b) The operation of aircraft on
project lands at locations other than
those designated by the District Engi-
neer is prohibited. This provision shall
not be applicable to aircraft engaged
on official business of Federal, state or
local governments or law enforcement
agencies, aircraft used in emergency
rescue in accordance with the direc-
tions of the District Engineer or air-
craft forced to land due to cir-
cumstances beyond the control of the
operator.

(c) No person shall operate any air-
craft while on or above project waters
or project lands in a careless, negligent
or reckless manner so as to endanger
any person or property.

(d) Nothing in this section (§ 327.4)
bestows authority to deviate from
rules and regulations or prescribed
standards of the appropriate State
Aeronautical Agency, or the Federal
Aviation Administration, including,
but not limited to, regulations and
standards concerning pilot certifi-
cations or ratings, and airspace re-
quirements.
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(e) Except in extreme emergencies
threatening human life or serious prop-
erty loss, the air delivery of any per-
son, material or equipment by para-
chute, helicopter or other means onto
project lands or waters without written
permission of the District Engineer is
prohibited.

(f) In addition to the above provi-
sions, seaplanes, as defined below, are
subject to the following restrictions:

(1) Such use is limited to aircraft uti-
lized for water landings and takeoff,
herein called seaplanes, at the risk of
the owner, operator and passenger(s).

(2) Seaplane operations contrary to
the prohibitions or restrictions estab-
lished by the District Engineer (pursu-
ant to part 328 of title 36) are prohib-
ited. The responsibility to ascertain
whether seaplane operations are pro-
hibited or restricted is incumbent upon
the person(s) contemplating the use of,
or using, such waters.

(3) All operations of seaplanes while
upon project waters shall be in accord-
ance with marine rules of the road for
power boats or vessels and § 327.3 Ves-
sels.

(4) Seaplanes on project waters and
lands in excess of 24 hours shall be se-
curely moored at mooring facilities
and at locations permitted by the Dis-
trict Engineer. Seaplanes may be tem-
porarily moored on project waters and
lands, except in areas prohibited by the
District Engineer, for periods less than
24 hours providing that (i) the mooring
is safe, secure, and accomplished so as
not to damage the rights of the Gov-
ernment or members of the public and
(ii) the operator remains in the vicin-
ity of the seaplane and reasonably
available to relocate the seaplane if
necessary.

(5) Commercial operation of sea-
planes from project waters is prohib-
ited without written approval of the
District Engineer following consulta-
tion with and necessary clearance from
the Federal Aviation Administration
(FAA) and other appropriate public au-
thorities and affected interests.

(6) Seaplanes may not be operated at
Corps projects between sunset and sun-
rise unless adequate lighting and su-
pervision approved by the District En-
gineer are available.

§ 327.5 Swimming.

(a) Swimming, diving, snorkling or
scuba diving at one’s own risk is per-
mitted, except at launching sites, des-
ignated mooring points and other areas
so designated by the District Engineer.
Diving or jumping from bridges or
other structures which cross project
waters is prohibited.

(b) An international diving flag must
be displayed during underwater activi-
ties.

§ 327.6 Picnicking.

Picnicking and related day-use ac-
tivities are permitted, except in those
areas where prohibited by the District
Engineer.

§ 327.7 Camping.

(a) Camping is permitted only at
sites and/or areas designated by the
District Engineer.

(b) Camping at one or more camp-
sites at any one water resource project
for a period longer than 14 days during
any 30-consecutive-day period is pro-
hibited without the written permission
of the District Engineer.

(c) The unauthorized placement of
camping equipment or other items on a
campsite and/or personal appearance
without overnight occupancy at a
campsite for the purpose of reserving a
designated campsite for future occu-
pancy is prohibited.

(d) The digging or leveling of any
ground or the construction of any
structure without written permission
of the District Engineer is prohibited.

§ 327.8 Hunting, fishing, and trapping.

Hunting, fishing, and trapping are
permitted except in areas where pro-
hibited by the District Engineer. All
Federal, state and local laws governing
these activities apply on project lands
and waters, as regulated by authorized
enforcement officials.

§ 327.9 Sanitation.

(a) Garbage, trash, rubbish, litter, or
any other waste material or waste liq-
uid generated on the project and inci-
dental to authorized recreational ac-
tivities shall be either removed from
the project or deposited in receptacles
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provided for that purpose. The im-
proper disposal of such wastes, human
and animal waste included, on the
project is prohibited.

(b) It is a violation to bring onto a
project any household or commercial
garbage, trash, rubbish, debris, dead
animals or litter of any kind for dis-
posal or dumping without the written
permission of the District Engineer.

(c) The spilling, pumping or other
discharge of contaminants, pollutants
or other wastes, including, but not lim-
ited to, human or animal waste, petro-
leum, industrial and commercial prod-
ucts and by-products, on project lands
or into project waters is prohibited.

(d) Campers, picnickers, and all other
persons using a water resource develop-
ment project shall keep their sites free
of trash and litter during the period of
occupancy and shall remove all per-
sonal equipment and clean their sites
upon departure.

(e) The discharge or placing of sew-
age, galley waste, garbage, refuse, or
pollutants into the project waters from
any vessel or watercraft is prohibited.

§ 327.10 Fires.
(a) Gasoline and other fuels, except

that which is contained in storage
tanks of vehicles, vessels, camping
equipment, or hand portable containers
designed for such purpose, shall not be
carried onto or stored on the project
without written permission of the Dis-
trict Engineer.

(b) Fires shall be confined to those
areas designated by the District Engi-
neer, and shall be contained in fire-
places, grills, or other facilities des-
ignated for this purpose. Fires shall
not be left unattended and must be
completely extinguished prior to de-
parture. The burning of materials that
produce toxic fumes, including, but not
limited to, tires, plastic or treated
wood products is prohibited.

(c) Improper disposal of lighted
smoking materials, matches or other
burning material is prohibited.

§ 327.11 Control of animals.
(a) No person shall bring or allow

dogs, cats, or other pets into developed
recreation areas unless penned, caged,
on a leash under 6 feet in length, or
otherwise physically restrained. No

person shall allow animals to impede
or restrict otherwise full and free use
of project lands and waters by the pub-
lic. All animals and pets are prohibited
in swimming beaches. Animals and
pets, except properly trained animals
assisting the handicapped (such as see-
ing-eye dogs), are prohibited in sani-
tary facilities or other areas so des-
ignated by the District Engineer. Un-
claimed or unattended animals are sub-
ject to immediate impoundment and
removal in accordance with state and
local laws.

(b) Persons bringing or allowing pets
in designated public use areas shall be
responsible for proper removal and dis-
posal, in sanitary facilities, of any
waste produced by these animals.

(c) No person shall bring or allow
horses, cattle, or other livestock in
camping, picnicking, swimming or
other recreation areas except in areas
designated by the District Engineer.

(d) Ranging, grazing, watering or al-
lowing livestock on project lands and
waters is prohibited except when au-
thorized by lease, license or other writ-
ten agreement with the District Engi-
neer.

(e) Unauthorized livestock are sub-
ject to impoundment and removal in
accordance with Federal, state and
local laws.

(f) Any animal impounded under the
provisions of this section may be con-
fined at a location designated by the
District Engineer, who may assess a
reasonable impoundment fee. This fee
shall be paid before the impounded ani-
mal is returned to its owner(s).

§ 327.12 Restrictions.

(a) The District Engineer may estab-
lish and post a schedule of visiting
hours and/or restrictions on the public
use of a project or portion of a project.
The District Engineer may close or re-
strict the use of a project or portion of
a project when necessitated by reason
of public health, public safety, mainte-
nance, or other reasons in the public
interest. Entering or using a project in
a manner which is contrary to the
schedule of visiting hours, closures or
restrictions is prohibited.

(b) Quiet shall be maintained in all
public use areas between the hours of
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10 p.m. and 6 a.m., or those hours des-
ignated by the District Engineer. Ex-
cessive noise during such times which
unreasonably disturbs persons is pro-
hibited.

(c) Any act or conduct by any person
which interferes with, impedes or dis-
rupts the use of the project or impairs
the safety of another person is prohib-
ited. Individuals who are boisterous,
rowdy, disorderly or otherwise disturb
the peace on project lands or waters
may be requested to leave the project.

(d) The operation or use of any audio
or other noise producing device includ-
ing, but not limited to, radios, tele-
visions, or musical instruments and
motorized equipment, including vessels
or vehicles, in such a manner as to un-
reasonably annoy or endanger persons
at any time or exceed state or local
laws governing noise levels from mo-
torized equipment is prohibited.

§ 327.13 Explosives, firearms, other
weapons and fireworks.

The possession of loaded firearms,
ammunition, loaded projectile firing
devices, bows and arrows, crossbows,
explosives or explosive devices of any
kind, including fireworks, is prohibited
unless:

(a) In the possession of a Federal,
state or local law enforcement officer;

(b) Being used for hunting or fishing
as permitted under § 327.8, with devices
being unloaded when transported to,
from or between hunting and fishing
sites;

(c) Being used at authorized shooting
ranges; or

(d) Written permission has been re-
ceived from the District Engineer.

§ 327.14 Public property.
(a) Destruction, injury, defacement,

removal or any alteration of public
property including, but not limited to,
developed facilities, natural forma-
tions, mineral deposits, historical and
archaeological features, and vegetative
growth, is prohibited except when in
accordance with written pemission of
the District Engineer.

(b) Cutting or gathering of trees or
parts of trees and/or the removal of
wood from project lands is prohibited
without written permission of the Dis-
trict Engineer.

(c) Gathering of dead wood on the
ground for use in designated recreation
areas as firewood is permitted.

§ 327.15 Abandonment and impound-
ment of personal property.

(a) Personal property of any kind
shall not be abandoned, stored or left
unattended upon project lands or wa-
ters. After a period of 24 hours, or at
any time after a posted closure hour in
a public use area, unattended personal
property shall be presumed to be aban-
doned and may be impounded and
stored at a storage point designated by
the District Engineer, who may assess
a reasonable impoundment fee. Such
fee shall be paid before the impounded
property is returned to its owner.

(b) The District Engineer shall, by
public or private sale or otherwise, dis-
pose of all lost, abandoned or un-
claimed personal property that comes
into Government custody or control.
However, property may not be disposed
of until diligent effort has been made
to find the owner, heirs, next of kin or
legal representative(s). If the owner,
heirs, next of kin or legal representa-
tive(s) are determined but not found,
the property may not be disposed of
until the expiration of 120 days after
the date when notice, giving the time
and place of the intended sale or other
disposition, has been sent by certified
or registered mail to that person at the
last known address. When diligent ef-
forts to determine the owner, heirs,
next of kin or legal representative(s)
are unsuccessful, the property may be
disposed of without delay except that if
it has a fair market value of $25 or
more the property may not be disposed
of until 90 days after the date it is re-
ceived at the storage point designated
by the District Engineer. The net pro-
ceeds from the sale of property shall be
covered into the Treasury of the Unit-
ed States as miscellaneous receipts.

(c) Personal property placed on Fed-
eral lands or waters adjacent to a pri-
vate residence and/or developments of
any private nature for more than 24
hours without permssion of the Dis-
trict Engineer shall be presumed to
have been abandoned and, unless prov-
en otherwise, such presumption will be
sufficient to issue a citation as pro-
vided for in § 327.25.
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§ 327.16 Lost and found articles.
All articles found shall be deposited

by the finder at the Resource Man-
ager’s office or with a ranger. All such
articles shall be disposed of in accord-
ance with the procedures set forth in
§ 327.15.

§ 327.17 Advertisement.
Advertising by the use of billboards,

signs, markers, audio devices, hand-
bills, circulars, posters, or any other
means whatsoever, is prohibited with-
out written permission of the District
Engineer. Vessels and vehicles with
semipermanent or permanent painted
or installed signs are exempt as long as
they are used for authorized rec-
reational activities and comply with
all other rules and regulations pertain-
ing to vessels and vehicles.

§ 327.18 Commercial activities.
The engaging in or solicitation of

business without the express written
permission of the District Engineer is
prohibited.

§ 327.19 Permits.
(a) It shall be a violation of these

regulations to refuse to or fail to com-
ply with the fee requirements or other
terms or conditions of any permit is-
sued under the provisions of this part
327.

(b) Permits for floating structures
(issued under the authority of § 327.30)
of any kind on/in waters of water re-
sources development projects, whether
or not such waters are deemed navi-
gable waters of the United States but
where such waters are under the man-
agement of the Corps of Engineers,
shall be issued at the discretion of the
District Engineer under the authority
of this regulation. District Engineers
will delineate those portions of the
navigable waters of the United States
where this provision is applicable and
post notices of this designation in the
vicinity of the appropriate Resource
Manager’s office.

(c) Permits for nonfloating struc-
tures (issued under the authority of
§ 327.30) of any kind constructed, placed
in or affecting waters of water resource
development projects where such wa-
ters are deemed navigable waters of the

U.S. shall be issued under the provi-
sions of section 10 of the Act approved
March 3, 1899 (33 U.S.C. 403). If a dis-
charge of dredged or fill material in
these waters is involved, a permit is re-
quired under section 404 of the Clean
Water Act (33 U.S.C. 1344). (See 33 CFR
parts 320–330).

(d) Permits for nonfloating struc-
tures (issued under the authority of
§ 327.30) of any kind in waters of water
resource development projects, where
such waters are under the management
of the Corps of Engineers and where
such waters are not deemed navigable
waters of the United States shall be is-
sued as set forth in paragraph (b) of
this section. If a discharge of dredged
or fill material into any water of the
United States is involved, a permit is
required under Section 404 of the Clean
Water Act (33 U.S.C. 1344) (See 33 CFR
parts 320–330). Certification may be re-
quired pursuant to section 401 of the
Clean Water Act (33 U.S.C. 1341).

§ 327.20 Unauthorized structures.

The construction, placement, or ex-
istence of any structure (including, but
not limited to, roads, trails, signs or
landscape features) of any kind under,
upon, in or over the project lands or
waters is prohibited unless a permit,
lease, license or other appropriate writ-
ten agreement has been issued by the
District Engineer. The design, con-
struction, placement, existence or use
of structures in violation of the terms
of the permit, lease, license or other
written agreement is prohibited. The
government shall not be liable for the
loss of, or damage to, any private
structures, whether authorized or not,
placed on project lands or waters. Un-
authorized structures are subject to
summary removal or impoundment by
the District Engineer.

§ 327.21 Special events.

(a) Special events including, but not
limited to, water carnivals, boat regat-
tas, music festivals, dramatic presen-
tations or other special recreation pro-
grams are prohibited unless written
permission has been granted by the
District Engineer. An appropriate fee
may be charged under the authority of
§ 327.23.
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(b) The public shall not be charged
any fee by the sponsor of such event
unless the District Engineer has ap-
proved in writing (and the sponsor has
properly posted) the proposed schedule
of fees. The District Engineer shall
have authority to revoke permission
and require removal of any equipment
upon failure of the sponsor to comply
with terms and conditions of the per-
mit/permission or the regulations in
this part 327.

§ 327.22 Unauthorized occupation.

(a) Occupying any lands, buildings,
vessels or other facilities within water
resource development projects for the
purpose of maintaining same as a full-
or part-time residence without the
written permission of the District En-
gineer is prohibited. The provisions of
this section shall not apply to the oc-
cupation of lands for the purpsose of
camping, in accordance with the provi-
sions of § 327.7.

(b) Use of project lands or waters for
agricultural purposes is prohibited ex-
cept when in compliance with terms
and conditions authorized by lease, li-
cense or other written agreement is-
sued by the District Engineer.

§ 327.23 Recreation use fees.

(a) In accordance with 16 U.S.C. 4601,
the Corps of Engineers is required to
collect special recreation use fees and/
or special permit fees for the use of
specialized sites, facilities, equipment
or services related to outdoor recre-
ation furnished at Federal expense.

(b) All use fees shall be fair and equi-
table and will be based on the following
criteria (as contained in the Land and
Water Conservation Fund Act of 1965,
Pub. L. 88–578, as amended):

(1) The direct and indirect amount of
Federal expenditure.

(2) The benefit to the recipient.
(3) The public policy or interest

served.
(4) The comparable recreation fees

charged by other Federal and non-Fed-
eral public agencies and the private
sector within the service area of the
management unit at which the fee is
charged.

(5) The economic and administrative
feasibility of fee collection.

(6) The extent of regular mainte-
nance required.

(7) Other pertinent factors.
Based upon the above criteria, it shall
be the policy of the Chief of Engineers
to publish in the FEDERAL REGISTER, as
a general notice document, the estab-
lished range of fees for specialized
sites, facilities, equipment or services
whenever such fees are adjusted.

(c) Where such fees are charged, the
District Engineer shall insure that
clear notice of fee requirements is
prominently posted at each area, and
at appropriate locations therein and
that the notice be included in publica-
tions distributed at such areas. Failure
to pay authorized recreation use fees as
established pursuant to Pub. L. 88–578,
78 Stat. 897, as amended (16 U.S.C. 4601-
6a), is prohibited and is punishable by a
fine of not more than $100.

(d) Any Golden Age or Golden Access
Passport permittee shall be entitled,
upon presentation of such a permit, to
utlilize special recreation facilities at
a rate of 50 percent off the established
use fee at federally operated areas.

(e) At each Corps lake or reservoir
where camping is permitted, the Dis-
trict Engineer will provide at least one
primitive campground, containing des-
ignated campsites, sanitary facilities
and vehicular access, where no fees will
be charged.

§ 327.24 Interference with Government
employees.

(a) It is a Federal crime pursuant to
the provisions of sections 1114 and 111
of title 18 U.S.C., to forcibly assault,
resist, oppose, impede, intimidate, or
interfere with any civilian official or
employee of the U.S. Army Corps of
Engineers engaged in the performance
of his or her official duties, or on ac-
count of the performance of his or her
official duties. Such actions or inter-
ference directed against a Federal em-
ployee while carrying out these regula-
tions are also a violation of these regu-
lations and may be a state crime pur-
suant to the laws of the state where
they occur.

(b) Failure to comply with a lawful
order issued by a Federal employee
acting pursuant to these regulations
shall be considered as interference with
that employee while engaged in the
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performance of their official duties.
Such interference with a Federal em-
ployee includes failure to provide a
correct name, address or other identi-
fication upon request of the Federal
employee, when that employee is au-
thorized by the District Engineer to
issue citations in the performance of
the employees official duties.

§ 327.25 Violation of rules and regula-
tions.

(a) Any person who violates the pro-
visions of these regulations, other than
for a failure to pay authorized recre-
ation use fees as separately provided
for in § 327.23, may be punished by a
fine of not more than $500 or imprison-
ment for not more than six months or
both and may be tried and sentenced in
accordance with the provisions of sec-
tion 3401 of title 18 U.S.C. Persons des-
ignated by the District Engineer shall
have the authority to issue a citation
for violation of these regulations, re-
quiring the appearance of any person
charged with the violation to appear
before the United States Magistrate
within whose jurisdiction the affected
water resources development project is
located. (16 U.S.C. 460d).

(b) Any person who commits an act
against any official or employee of the
U.S. Army Corps of Engineers that is a
crime under the provisions of section
1114 or section 111 of title 18 U.S.C. or
under provisions of pertinent state law
may be tried and sentenced as further
provided in Federal or state law, as the
case may be.

§ 327.26 State and local laws.
Except as otherwise provided herein

or by Federal law or regulation, state
and local laws and ordinances shall
apply on project lands and waters. This
includes, but is not limited to, state
and local laws and ordinances govern-
ing:

(a) Operation and use of motor vehi-
cles, vessels, and aircraft;

(b) Hunting, fishing and trapping;
(c) Use of firearms or other weapons;
(d) Civil disobedience and criminal

acts; and,
(e) Littering, sanitation and pollu-

tion.
These state and local laws and ordi-
nances are enforced by those state and

local enforcement agencies established
and authorized for that purpose.

§§ 327.27—327.29 [Reserved]

§ 327.30 Shoreline Management on
Civil Works Projects.

(a) Purpose. The purpose of this regu-
lation is to provide policy and guidance
on management of shorelines of Civil
Works projects where 36 CFR part 327 is
applicable.

(b) Applicability. This regulation is
applicable to all field operating agen-
cies with Civil Works responsibilities
except when such application would re-
sult in an impingement upon existing
Indian rights.

(c) References. (1) Section 4, 1944
Flood Control Act, as amended (16
U.S.C. 460d).

(2) The Rivers and Harbors Act of
1894, as amended and supplemented (33
U.S.C. 1)

(3) Section 10, River and Harbor Act
of 1899 (33 U.S.C. 403).

(4) National Historic Preservation
Act of 1966 (Pub. L. 89–665; 80 Stat. 915)
as amended (16 U.S.C. 470 et seq.).

(5) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321, et seq.).

(6) The Clean Water Act (33 U.S.C.
1344, et seq.).

(7) The Water Resources Develop-
ment Act of 1986 (Pub. L. 99–662).

(8) Title 36, chapter III, part 327, Code
of Federal Regulations, ‘‘Rules and
Regulations Governing Public Use of
Water Resource Development Projects
Administered by the Chief of Engi-
neers.’’

(9) Executive Order 12088 (13 Oct. 78).
(10) 33 CFR parts 320–330, ‘‘Regulatory

Programs of the Corps of Engineers.’’
(11) ER 1130–2–400, ‘‘Management of

Natural Resources and Outdoor Recre-
ation at Civil Works Water Resource
Projects.’’

(12) EM 385–1–1, ‘‘Safety and Health
Requirements Manual.’’

(d) Policy. (1) It is the policy of the
Chief of Engineers to protect and man-
age shorelines of all Civil Works water
resource development projects under
Corps jurisdiction in a manner which
will promote the safe and healthful use
of these shorelines by the public while
maintaining environmental safeguards
to ensure a quality resource for use by
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the public. The objectives of all man-
agement actions will be to achieve a
balance between permitted private uses
and resource protection for general
public use. Public pedestrian access to
and exit from these shorelines shall be
preserved. For projects or portions of
projects where Federal real estate in-
terest is limited to easement title
only, management actions will be ap-
propriate within the limits of the es-
tate acquired.

(2) Private shoreline uses may be au-
thorized in designated areas consistent
with approved use allocations specified
in Shoreline Management Plans. Ex-
cept to honor written commitments
made prior to publication of this regu-
lation, private shoreline uses are not
allowed on water resource projects
where construction was initiated after
December 13, 1974, or on water resource
projects where no private shoreline
uses existed as of that date. Any exist-
ing permitted facilities on these
projects will be grandfathered until the
facilities fail to meet the criteria set
forth in § 327.30(h).

(3) A Shoreline Management Plan, as
described in § 327.30(e), will be prepared
for each Corps project where private
shoreline use is allowed. This plan will
honor past written commitments. The
plan will be reviewed at least once
every five years and revised as nec-
essary. Shoreline uses that do not
interfere with authorized project pur-
poses, public safety concerns, violate
local norms or result in significant en-
vironmental effects should be allowed
unless the public participation process
identifies problems in these areas. If
sufficient demand exists, consideration
should be given to revising the shore-
line allocations (e.g. increases/de-
creases). Maximum public participa-
tion will be encouraged as set forth in
§ 327.30(e)(6). Except to honor written
commitments made prior to the publi-
cation of this regulation, shoreline
management plans are not required for
those projects where construction was
initiated after December 13, 1974, or on
projects not having private shoreline
use as of that date. In that case, a
statement of policy will be developed
by the district commander to present
the shoreline management policy. This
policy statement will be subject to the

approval of the division commander.
For projects where two or more agen-
cies have jurisdiction, the plan will be
cooperatively prepared with the Corps
as coordinator.

(4) Where commercial or other public
launching and/or moorage facilities are
not available within a reasonable dis-
tance, group owned mooring facilities
may be allowed in Limited Develop-
ment Areas to limit the proliferation
of individual facilities. Generally only
one permit will be necessary for a
group owned mooring facility with that
entity, if incorporated, or with one per-
son from the organization designated
as the permittee and responsible for all
moorage spaces within the facility. No
charge may be made for use of any per-
mitted facility by others nor shall any
commercial activity be engaged in
thereon.

(5) The issuance of a private shore-
line use permit does not convey any
real estate or personal property rights
or exclusive use rights to the permit
holder. The public’s right of access and
use of the permit area must be main-
tained and preserved. Owners of per-
mitted facilities may take necessary
precautions to protect their property
from theft, vandalism or trespass, but
may in no way preclude the public
right of pedestrian or vessel access to
the water surface or public land adja-
cent to the facility.

(6) Shoreline Use Permits will only
be issued to individuals or groups with
legal right of access to public lands.

(e) Shoreline Management Plan—
(1) General. The policies outlined in

§ 327.30(d) will be implemented through
preparation of Shoreline Management
Plans, where private shoreline use is
allowed.

(2) Preparation. A Shoreline Manage-
ment Plan is prepared as part of the
Operational Management Plan. A mor-
atorium on accepting applications for
new permits may be placed in effect
from the time an announcement of cre-
ation of a plan or formal revision of a
plan is made until the action is com-
pleted.

(3) Approval. Approval of Shoreline
Management Plans rests with division
commanders. After approval, one copy
of each project Shoreline Management
Plan will be forwarded to HQUSACE
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(CECW–ON) WASH DC 20314–1000. Cop-
ies of the approved plan will also be
made available to the public.

(4) Scope and Format. The Shoreline
Management Plan will consist of a map
showing the shoreline allocated to the
uses listed in § 327.30(e)(6), related rules
and regulations, a discussion of what
areas are open or closed to specific ac-
tivities and facilities, how to apply for
permits and other information perti-
nent to the Corps management of the
shoreline. The plan will be prepared in
sufficient detail to ensure that it is
clear to the public what uses are and
are not allowed on the shoreline of the
project and why. A process will be de-
veloped and presented in the Shoreline
Management Plan that prescribes a
procedure for review of activities re-
quested but not specifically addressed
by the Shoreline Management Plan.

(5) Shoreline Allocation. The entire
shoreline will be allocated within the
classifications below and delineated on
a map. Any action, within the context
of this rule, which gives a special privi-
lege to an individual or group of indi-
viduals on land or water at a Corps
project, that precludes use of those
lands and waters by the general public,
is considered to be private shoreline
use. Shoreline allocations cover that
land and/or water extending from the
edge of the water and waterward with
the exception of allocations for the
purpose of vegetation modification
which extends landward to the project
boundary. These allocations should
complement, but certainly not con-
tradict, the land classifications in the
project master plan. A map of suffi-
cient size and scale to clearly display
the shoreline allocations will be con-
spicuously displayed or readily avail-
able for viewing in the project adminis-
tration office and will serve as the au-
thoritative reference. Reduced or
smaller scale maps may be developed
for public dissemination but the infor-
mation contained on these must be
identical to that contained on the dis-
play map in the project administration
office. No changes will be made to
these maps except through the formal
update process. District commanders
may add specific constraints and iden-
tify areas having unique characteris-
tics during the plan preparation, re-

view, or updating process in addition to
the allocation classifications described
below.

(i) Limited Development Areas. Limited
Development Areas are those areas in
which private facilities and/or activi-
ties may be allowed consistent with
§ 327.30(h) and appendix A. Modification
of vegetation by individuals may be al-
lowed only following the issuance of a
permit in accordance with appendix A.
Potential low and high water condi-
tions and underwater topography
should be carefully evaluated before
shoreline is allocated as Limited De-
velopment Area.

(ii) Public Recreation Areas. Public
Recreation Areas are those areas des-
ignated for commercial concessionaire
facilities, Federal, state or other simi-
lar public use. No private shoreline use
facilities and/or activities will be per-
mitted within or near designated or de-
veloped public recreation areas. The
term ‘‘near’’ depends on the terrain,
road system, and other local condi-
tions, so actual distances must be es-
tablished on a case by case basis in
each project Shoreline Management
Plan. No modification of land forms or
vegetation by private individuals or
groups of individuals is permitted in
public recreation areas.

(iii) Protected Shoreline Areas. Pro-
tected Shoreline Areas are those areas
designated to maintain or restore aes-
thetic, fish and wildlife, cultural, or
other environmental values. Shoreline
may also be so designated to prevent
development in areas that are subject
to excessive siltation, erosion, rapid
dewatering, or exposure to high wind,
wave, or current action and/or in areas
in which development would interfere
with navigation. No Shoreline Use Per-
mits for floating or fixed recreation fa-
cilities will be allowed in protected
areas. Some modification of vegetation
by private individuals, such as clearing
a narrow meandering path to the
water, or limited mowing, may be al-
lowed only following the issuance of a
permit if the resource manager deter-
mines that the activity will not ad-
versely impact the environment or
physical characteristics for which the
area was designated as protected. In
making this determination the effect
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on water quality will also be consid-
ered.

(iv) Prohibited Access Areas. Prohib-
ited Access Areas are those in which
public access is not allowed or is re-
stricted for health, safety or security
reasons. These could include hazardous
areas near dams, spillways, hydro-elec-
tric power stations, work areas, water
intake structures, etc. No shoreline use
permits will be issued in Prohibited Ac-
cess Areas.

(6) Public Participation. District com-
manders will ensure public participa-
tion to the maximum practicable ex-
tent in Shoreline Management Plan
formulation, preparation and subse-
quent revisions. This may be accom-
plished by public meetings, group
workshops, open houses or other public
involvement techniques. When master
plan updates and preparation of the
Shoreline Management Plans are con-
current, public participation may be
combined and should consider all as-
pects of both plans, including shoreline
allocation classifications. Public par-
ticipation will begin during the initial
formulation stage and must be broad-
based to cover all aspects of public in-
terest. The key to successful imple-
mentation is an early and continual
public relations program. Projects with
significant numbers of permits should
consider developing computerized pro-
grams to facilitate exchange of infor-
mation with permittees and to improve
program efficiency. Special care will be
taken to advise citizen and conserva-
tion organizations; Federal, state and
local natural resource management
agencies; Indian Tribes; the media;
commercial concessionaires; congres-
sional liaisons; adjacent landowners
and other concerned entities during the
formulation of Shoreline Management
Plans and subsequent revisions. No-
tices shall be published prior to public
meetings to assure maximum public
awareness. Public notices shall be is-
sued by the district commander allow-
ing for a minimum of 30 days for re-
ceipt of written public comment in re-
gard to the proposed Shoreline Man-
agement Plan or any major revision
thereto.

(7) Periodic Review. Shoreline Man-
agement Plans will be reviewed peri-
odically, but no less often than every

five years, by the district commander
to determine the need for update. If
sufficient controversy or demand ex-
ists, consideration should be given,
consistent with other factors, to a
process of reevaluation of the shoreline
allocations and the plan. When changes
to the Shoreline Management Plan are
needed, the plan will be formally up-
dated through the public participation
process. Cumulative environmental im-
pacts of permit actions and the possi-
bility of preparing or revising project
NEPA documentation will be consid-
ered. District commanders may make
minor revisions to the Shoreline Man-
agement Plan when the revisions are
consistent with policy and funds for a
complete plan update are not available.
The amount and type of public involve-
ment needed for such revision is at the
discretion of the district commander.

(f) Instruments for Shoreline Use. In-
struments used to authorize private
shoreline use facilities, activities or
development are as follows:

(1) Shoreline Use Permits. (i) Shoreline
Use Permits are issued and enforced in
accordance with provisions of 36 CFR
327.19.

(ii) Shoreline Use Permits are re-
quired for private structures/activities
of any kind (except boats) in waters of
Civil Works projects whether or not
such waters are deemed navigable and
where such waters are under the pri-
mary jurisdiction of the Secretary of
the Army and under the management
of the Corps of Engineers.

(iii) Shoreline Use Permits are re-
quired for non-floating structures on
waters deemed commercially non-navi-
gable, when such waters are under
management of the Corps of Engineers.

(iv) Shoreline Use Permits are also
required for land vegetation modifica-
tion activities which do not involve
disruption to land form.

(v) Permits should be issued for a
term of five years. To reduce adminis-
tration costs, one year permits should
be issued only when the location or na-
ture of the activity requires annual re-
issuance.

(vi) Shoreline Use Permits for ero-
sion control may be issued for the life
or period of continual ownership of the
structure by the permittee and his/her
legal spouse.
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(2) Department of the Army Permits.
Dredging, construction of fixed struc-
tures, including fills and combination
fixed-floating structures and the dis-
charge of dredged or fill material in
waters of the United States will be
evaluated under authority of section
10, River and Harbor Act of 1899 (33
U.S.C. 403) and section 404 of the Clean
Water Act (33 U.S.C. 1344). Permits will
be issued where appropriate.

(3) Real Estate Instruments. Commer-
cial development activities and activi-
ties which involve grading, cuts, fills,
or other changes in land form, or estab-
lishment of appropriate land-based sup-
port facilities required for private
floating facilities, will continue to be
covered by a lease, license or other
legal grant issued through the appro-
priate real estate element. Shoreline
Management Plans should identify the
types of activities that require real es-
tate instruments and indicate the gen-
eral process for obtaining same. Shore-
line Use Permits are not required for
facilities or activities covered by a real
estate instrument.

(g) Transfer of Permits. Shoreline Use
Permits are non-transferable. They be-
come null and void upon sale or trans-
fer of the permitted facility or the
death of the permittee and his/her legal
spouse.

(h) Existing Facilities Now Under Per-
mit. Implementation of a Shoreline
Management Plan shall consider exist-
ing permitted facilities and prior writ-
ten Corps commitments implicit in
their issuance. Facilities or activities
permitted under special provisions
should be identified in a way that will
set them apart from other facilities or
activities.

(1) Section 6 of Pub. L. 97–140 pro-
vides that no lawfully installed dock or
appurtenant structures shall be re-
quired to be removed prior to Decem-
ber 31, 1989, from any Federal water re-
sources reservoir or lake project ad-
ministered by the Secretary of the
Army, acting through the Chief of En-
gineers, on which it was located on De-
cember 29, 1981, if such property is
maintained in usable condition, and
does not occasion a threat to life or
property.

(2) In accordance with section 1134(d)
of Pub. L. 99–662, any houseboat, boat-

house, floating cabin or lawfully in-
stalled dock or appurtenant structures
in place under a valid shoreline use
permit as of November 17, 1986, cannot
be forced to be removed from any Fed-
eral water resources project or lake ad-
ministered by the Secretary of the
Army on or after December 31, 1989, if
it meets the three conditions below ex-
cept where necessary for immediate
use for public purposes or higher public
use or for a navigation or flood control
project.

(i) Such property is maintained in a
usable and safe condition,

(ii) Such property does not occasion a
threat to life or property, and

(iii) The holder of the permit is in
substantial compliance with the exist-
ing permit.

(3) All such floating facilities and ap-
purtenances will be formally recog-
nized in an appropriate Shoreline Man-
agement Plan. New permits for these
permitted facilities will be issued to
new owners. If the holder of the permit
fails to comply with the terms of the
permit, it may be revoked and the
holder required to remove the struc-
ture, in accordance with the terms of
the permit as to notice, time, and ap-
peal.

(i) Facility Maintenance. Permitted fa-
cilities must be operated, used and
maintained by the permittee in a safe,
healthful condition at all times. If de-
termined to be unsafe, the resource
manager will establish together with
the permittee a schedule, based on the
seriousness of the safety deficiency, for
correcting the deficiency or having it
removed, at the permittee’s expense.
The applicable safety and health pre-
scriptions in EM 385–1–1 should be used
as a guide.

(j) Density of Development. The den-
sity of private floating and fixed recre-
ation facilities will be established in
the Shoreline Management Plan for all
portions of Limited Development areas
consistent with ecological and aes-
thetic characteristics and prior written
commitments. The facility density in
Limited Development Areas should, if
feasible, be determined prior to the de-
velopment of adjacent private prop-
erty. The density of facilities will not
be more than 50 per cent of the Limited
Development Area in which they are
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located. Density will be measured by
determining the linear feet of shoreline
as compared to the width of the facili-
ties in the water plus associated moor-
age arrangements which restrict the
full unobstructed use of that portion of
the shoreline. When a Limited Develop-
ment Area or a portion of a Limited
Development area reaches maximum
density, notice should be given to the
public and facility owners in that area
that no additional facilities will be al-
lowed. In all cases, sufficient open area
will be maintained for safe maneuver-
ing of watercraft. Docks should not ex-
tend out from the shore more than one-
third of the width of a cove at normal
recreation or multipurpose pool. In
those cases where current density of
development exceeds the density level
established in the Shoreline Manage-
ment Plan, the density will be reduced
to the prescribed level through attri-
tion.

(k) Permit Fees. Fees associated with
the Shoreline Use Permits shall be paid
prior to issuing the permit in accord-
ance with the provisions of
§ 327.30(c)(1). The fee schedule will be
published separately.

APPENDIX A TO § 327.30—GUIDELINES FOR
GRANTING SHORELINE USE PERMITS

1. General

a. Decisions regarding permits for private
floating recreation facilities will consider
the operating objectives and physical char-
acteristics of each project. In developing
Shoreline Management Plans, district com-
manders will give consideration to the ef-
fects of added private boat storage facilities
on commercial concessions for that purpose.
Consistent with established policies, new
commercial concessions may be alternatives
to additional limited development shoreline.

b. Permits for individually or group owned
shoreline use facilities may be granted only
in Limited Development Areas when the
sites are not near commercial marine serv-
ices and such use will not despoil the shore-
line nor inhibit public use or enjoyment
thereof. The installation and use of such fa-
cilities will not be in conflict with the pres-
ervation of the natural characteristics of the
shoreline nor will they result in significant
environmental damage. Charges will be made
for Shoreline Use Permits in accordance
with the separately published fee schedule.

c. Permits may be granted within Limited
Development Areas for ski jumps, floats,
boat moorage facilities, duck blinds, and
other private floating recreation facilities

when they will not create a safety hazard
and inhibit public use or enjoyment of
project waters or shoreline. A Corps permit
is not required for temporary ice fishing
shelters or duck blinds when they are regu-
lated by a state program. When the facility
or activity is authorized by a shoreline use
permit, a separate real estate instrument is
generally not required.

d. Group owned boat mooring facilities
may be permitted in Limited Development
Areas where practicable (e.g. where phys-
ically feasible in terms of access, water
depths, wind protection, etc.).

2. Applications for Shoreline Use Permits

a. Applications for private Shoreline Use
Permits will be reviewed with full consider-
ation of the policies set forth in this and ref-
erenced regulations, and the Shoreline Man-
agement Plan. Fees associated with the
Shoreline Use Permit shall be paid prior to
issuing the permit. Plans and specifications
of the proposed facility shall be submitted
and approved prior to the start of construc-
tion. Submissions should include engineering
details, structural design, anchorage meth-
od, and construction materials; the type,
size, location and ownership of the facility;
expected duration of use; and an indication
of willingness to abide by the applicable reg-
ulations and terms and conditions of the per-
mit. Permit applications shall also identify
and locate any land-based support facilities
and any specific safety considerations.

b. Permits will be issued by the district
commander or his/her authorized representa-
tive on ENG Form 4264–R (Application for
Shoreline Use Permit) (appendix B). Com-
puter generated forms may be substituted
for ENG Form 4264–R provided all informa-
tion is included. The computer generated
form will be designated, ‘‘ENG Form 4264–R–
E, Oct 87 (Electronic generation approved by
USACE, Oct 87)’’.

c. The following are guides to issuance of
Shoreline Use Permits:

(1) Use of boat mooring facilities, including
piers and boat (shelters) houses, will be lim-
ited to vessel or watercraft mooring and
storage of gear essential to vessel or
watercraft operation.

(2) Private floating recreation facilities,
including boat mooring facilities shall not be
constructed or used for human habitation or
in a manner which gives the appearance of
converting Federal public property on which
the facility is located to private, exclusive
use. New docks with enclosed sides (i.e. boat-
houses) are prohibited.

(3) No private floating facility will exceed
the minimum size required to moor the own-
er’s boat or boats plus the minimum size re-
quired for an enclosed storage locker of oars,
life preservers and other items essential to
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watercraft operation. Specific size limita-
tions may be established in the project
Shoreline Management Plan.

(4) All private floating recreation facilities
including boat mooring facilities will be con-
structed in accordance with plans and speci-
fications, approved by the resource manager,
or a written certification from a licensed en-
gineer, stating the facility is structurally
safe will accompany the initial submission of
the plans and specifications.

(5) Procedures regarding permits for indi-
vidual facilities shall also apply to permits
for non-commercial group mooring facilities.

(6) Facilities attached to the shore shall be
securely anchored by means of moorings
which do not obstruct the free use of the
shoreline, nor damage vegetation or other
natural features. Anchoring to vegetation is
prohibited.

(7) Electrical service and equipment lead-
ing to or on private mooring facilities must
not pose a safety hazard nor conflict with
other recreational use. Electrical installa-
tions must be weatherproof and meet all cur-
rent applicable electrical codes and regula-
tions. The facility must be equipped with
quick disconnect fittings mounted above the
flood pool elevation. All electrical installa-
tions must conform to the National Electric
Code and all state, and local codes and regu-
lations. In those states where electricians
are licensed, registered, or otherwise cer-
tified, a copy of the electrical certification
must be provided to the resource manager
before a Shoreline Use Permit can be issued
or renewed. The resource manager will re-
quire immediate removal or disconnection of
any electrical service or equipment that is
not certified (if appropriate), does not meet
code, or is not safely maintained. All new
electrical lines will be installed under-
ground. This will require a separate real es-
tate instrument for the service right-of-way.
Existing overhead lines will be allowed, as
long as they meet all applicable electrical
codes, regulations and above guidelines, to
include compatibility and safety related to
fluctuating water levels.

(8) Private floating recreation facilities
will not be placed so as to interfere with any
authorized project purposes, including navi-
gation, or create a safety or health hazard.

(9) The district commander of his/her au-
thorized representative may place special
conditions on the permit when deemed nec-
essary.

(10) Vegetation modification, including but
not limited to, cutting, pruning, chemical
manipulation, removal or seeding by private
individuals is allowed only in those areas
designated as Limited Development Areas or
Protected Shoreline Areas. An existing (as of
July 1, 1987) vegetation modification permit,
within a shoreline allocation which normally
would not allow vegetation modification,
should be grandfathered. Permittees will not

create the appearance of private ownership
of public lands.

(11) The term of a permit for vegetation
modification will be for five years. Where
possible, such permits will be consolidated
with other shoreline management permits
into a single permit. The district commander
is authorized to issue vegetation modifica-
tion permits of less than five years for one-
time requests or to aid in the consolidation
of shoreline management permits.

(12) When issued a permit for vegetative
modification, the permittee will delineate
the government property line, as surveyed
and marked by the government, in a clear
but unobtrusive manner approved by the dis-
trict commander and in accordance with the
project Shoreline Management Plan and the
conditions of the permit. Other adjoining
owners may also delineate the common
boundary subject to these same conditions.
This delineation may include, but is not lim-
ited to, boundary plantings and fencing. The
delineation will be accomplished at no cost
to the government.

(13) No permit will be issued for vegetation
modification in Protected Shoreline Areas
until the environmental impacts of the pro-
posed modification are assesed by the re-
source manager and it has been determined
that no significant adverse impacts will re-
sult. The effects of the proposed modifica-
tion on water quality will also be considered
in making this determination.

(14) The original of the completed permit
application is to be retained by the permit-
tee. A duplicate will be retained in the re-
source manager’s office.

3. Permit Revocation

Permits may be revoked by the district
commander when it is determined that the
public interest requires such revocation or
when the permittee fails to comply with
terms and conditions of the permit, the
Shoreline Management Plan, or of this regu-
lation. Permits for duck blinds and ice fish-
ing shelters will be issued to cover a period
not to exceed 30 days prior to and 30 days
after the season.

4. Removal of Facilities

Facilities not removed when specified in
the permit or when requested after termi-
nation or revocation of the permit will be
treated as unauthorized structures pursuant
to 36 CFR 327.20.

5. Posting of Permit Number

Each district will procure 5″ × 8″ or larger
printed permit tags of light metal or plastic
for posting. The permit display tag shall be
posted on the facility and/or on the land area
covered by the permit, so that it can be vis-
ually checked, with ease in accordance with
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instructions provided by the resource man-
ager. Facilities or activities permitted under
special provisions should be identified in a
way that will set apart from other facilities
or activities.

APPENDIX B TO § 327.30—APPLICATION FOR
SHORELINE USE PERMIT [RESERVED]

APPENDIX C TO § 327.30—SHORELINE USE
PERMIT CONDITIONS

1. This permit is granted solely to the ap-
plicant for the purpose described on the at-
tached permit.

2. The permittee agrees to and does hereby
release and agree to save and hold the Gov-
ernment harmless from any and all causes of
action, suits at law or equity, or claims or
demands or from any liability of any nature
whatsoever for or on account of any damages
to persons or property, including a permitted
facility, growing out of the ownership, con-
struction, operation or maintenance by the
permittee of the permitted facilities and/or
activities.

3. Ownership, construction, operation, use
and maintenance of a permitted facility are
subject to the Government’s navigation ser-
vitude.

4. No attempt shall be made by the permit-
tee to forbid the full and free use by the pub-
lic of all public waters and/or lands at or ad-
jacent to the permitted facility or to unrea-
sonably interfere with any authorized
project purposes, including navigation in
connection with the ownership, construc-
tion, operation or maintenance of a per-
mitted facility and/or activity.

5. The permittee agrees that if subsequent
operations by the Government require an al-
teration in the location of a permitted facil-
ity and/or activity or if in the opinion of the
district commander a permitted facility and/
or activity shall cause unreasonable obstruc-
tion to navigation or that the public interest
so requires, the permittee shall be required,
upon written notice from the district com-
mander to remove, alter, or relocate the per-
mitted facility, without expense to the Gov-
ernment.

6. The Government shall in no case be lia-
ble for any damage or injury to a permitted
facility which may be caused by or result
from subsequent operations undertaken by
the Government for the improvement of
navigation or for other lawful purposes, and
no claims or right to compensation shall ac-
crue from any such damage. This includes
any damage that may occur to private prop-
erty if a facility is removed for noncompli-
ance with the conditions of the permit.

7. Ownership, construction, operation, use
and maintenance of a permitted facility and/
or activity are subject to all applicable Fed-
eral, state and local laws and regulations.
Failure to abide by these applicable laws and

regulations may be cause for revocation of
the permit.

8. This permit does not convey any prop-
erty rights either in real estate or material;
and does not authorize any injury to private
property or invasion of private rights or any
infringement of Federal, state or local laws
or regulations, nor does it obviate the neces-
sity of obtaining state or local assent re-
quired by law for the construction, oper-
ation, use or maintenance of a permitted fa-
cility and/or activity.

9. The permittee agrees to construct the
facility within the time limit agreed to on
the permit issuance date. The permit shall
become null and void if construction is not
completed within that period. Further, the
permittee agrees to operate and maintain
any permitted facility and/or activity in a
manner so as to provide safety, minimize
any adverse impact on fish and wildlife habi-
tat, natural, environmental, or cultural re-
sources values and in a manner so as to min-
imize the degradation of water quality.

10. The permittee shall remove a permitted
facility within 30 days, at his/her expense,
and restore the waterway and lands to a con-
dition accepted by the resource manager
upon termination or revocation of this per-
mit or if the permittee ceases to use, operate
or maintain a permitted facility and/or ac-
tivity. If the permittee fails to comply to the
satisfaction of the resource manager, the dis-
trict commander may remove the facility by
contract or otherwise and the permittee
agrees to pay all costs incurred thereof.

11. The use of a permitted boat dock facil-
ity shall be limited to the mooring of the
permittee’s vessel or watercraft and the stor-
age, in enclosed locker facilities, of his/her
gear essential to the operation of such vessel
or watercraft.

12. Neither a permitted facility nor any
houseboat, cabin cruiser, or other vessel
moored thereto shall be used as a place of
habitation or as a full or part-time residence
or in any manner which gives the appearance
of converting the public property, on which
the facility is located, to private use.

13. Facilities granted under this permit
will not be leased, rented, sub-let or provided
to others by any means of engaging in com-
mercial activity(s) by the permittee or his/
her agent for monetary gain. This does not
preclude the permittee from selling total
ownership to the facility.

14. On all new docks and boat mooring
buoys, floatation shall be of materials which
will not become waterlogged (not over 11⁄2
percent by volume ASTM), is resistant to
damage by animals, and will not sink or con-
taminate the water if punctured. No metal
covered or injected drum floatation will be
allowed. Foam bead floatation that is not
subject to deterioration through loss of
beads, meets the above criteria, and has a
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minimum density of 1.2 lb/cu ft. is author-
ized. Foam bead floatation with a density of
1.0 lb/cu ft. but does not otherwise meet the
above criteria is authorized provided it is en-
cased in an approved protective coating
which enables it to meet the specifications
above. An approved coating is defined as
warranted by the manufacturer for a period
of a least eight years against cracking, peel-
ing, sloughing and deterioration from ultra
violet rays, while retaining its resiliency
against ice and bumps by watercraft. Exist-
ing floatation will be authorized until it has
severely deteriorated and is no longer serv-
iceable or capable of supporting the struc-
ture, at which time it should be replaced
with approved floatation.

15. Permitted facilities and activities are
subject to periodic inspection by authorized
Corps representatives. The resource manager
will notify the permittee of any deficiencies
and together establish a schedule for their
correction. No deviation or changes from ap-
proved plans will be allowed without prior
written approval of the resource manager.

16. Floating facilities shall be securely at-
tached to the shore in accordance with the
approved plans by means of moorings which
do not obstruct general public use of the
shoreline or adversely affect the natural ter-
rain or vegetation. Anchoring to vegetation
is prohibited.

17. The permit display tag shall be posted
on the permitted facility and/or on the land
areas covered by the permit so that it can be
visually checked with ease in accordance
with instructions provided by the resource
manager.

18. No vegetation other than that pre-
scribed in the permit will be damaged, de-
stroyed or removed. No vegetation of any
kind will be planted, other than that specifi-
cally prescribed in the permit.

19. No change in land form such as grading,
excavation or filling is authorized by this
permit.

20. This permit is non-transferable. Upon
the sale or other transfer of the permitted
facility or the death of the permittee and
his/her legal spouse, this permit is null and
void.

21. By 30 days written notice, mailed to the
permittee by certified letter, the district
commander may revoke this permit when-
ever the public interest necessitates such
revocation or when the permittee fails to
comply with any permit condition or term.
The revocation notice shall specify the rea-
sons for such action. If the permittee re-
quests a hearing in writing to the district
commander through the resource manager
within the 30-day period, the district com-
mander shall grant such hearing at the earli-
est opportunity. In no event shall the hear-
ing date be more than 60 days from the date
of the hearing request. Following the hear-
ing, a written decision will be rendered and

a copy mailed to the permittee by certified
letter.

22. Notwithstanding the conditions cited in
condition 21 above, if in the opinion of the
district commander, emergency cir-
cumstances dictate otherwise, the district
commander may summarily revoke the per-
mit.

23. When vegetation modification on these
lands is accomplished by chemical means,
the program will be in accordance with ap-
propriate Federal, state and local laws, rules
and regulations.

24. The resource manager or his/her au-
thorized representative shall be allowed to
cross the permittee’s property, as necessary
to inspect facilities and/or activities under
permit.

25. When vegetation modification is al-
lowed, the permittee will delineate the gov-
ernment property line in a clear, but unob-
trusive manner approved by the resource
manager and in accordance with the project
Shoreline Management Plan.

26. If the ownership of a permitted facility
is sold or transferred, the permittee or new
owner will notify the Resource Manager of
the action prior to finalization. The new
owner must apply for a Shoreline Use Permit
within 14 days or remove the facility and re-
store the use area within 30 days from the
date of ownership transfer.

27. If permitted facilities are removed for
storage or extensive maintenance, the re-
source manager may require all portions of
the facility be removed from public property.

APPENDIX D TO § 327.30—PERMIT—[RESERVED]

[55 FR 30697, July 27, 1990, as amended at 57
FR 21895, May 26, 1992; 57 FR 29220, July 1,
1992]

EFFECTIVE DATE NOTE: The amendment to
§ 327.30 revising the last sentence of para-
graph (k), published at 56 FR 29587, June 28,
1991, was deferred indefinitely. See 56 FR
49706, Oct. 1, 1991. The administrative
charges contained in § 327.30, Shoreline Man-
agement on Civil Works Projects, published
in the July 1, 1991 edition of the Code of Fed-
eral Regulations will remain in effect. Any
future decisions affecting this regulation
will be published in the FEDERAL REGISTER
at a later date by the Corps of Engineers, De-
partment of the Army. For the convenience
of the user, the rule published on June 28,
1991, at FR page 29587, is set forth as follows:

§ 327.30 Shoreline Management on Civil
Works Projects.

* * * * *

(k) * * * The Fee Schedule is published in
§ 327.31.
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§ 327.31 Shoreline management fee
schedule.

A charge will be made for Shoreline
Use Permits to help defray expenses as-
sociated with issuance and administra-
tion of the permits. As permits become
eligible for renewal after July 1, 1976, a
charge of $10 for each new permit and a
$5 annual fee for inspection of floating
facilities will be made. There will be no
annual inspection fee for permits for
vegetative modification on Shoreline
areas. In all cases the total administra-
tive charge will be collected initially
at the time of permit issuance rather
than on a piecemeal annual basis.

[56 FR 61163, Dec. 2, 1991; 56 FR 65190, Dec. 16,
1991]

PART 328—REGULATION OF SEA-
PLANE OPERATIONS AT CIVIL
WORKS WATER RESOURCE DE-
VELOPMENT PROJECTS ADMINIS-
TERED BY THE CHIEF OF ENGI-
NEERS

Sec.
328.1 Purpose.
328.2 Applicability.
328.3 References.
328.4 Policy.
328.5 Guidelines for seaplane use of project

waters.
328.6 Procedures.
328.7 Other authorities.

AUTHORITY: Sec. 4 of the Act of Dec. 22,
1944, 58 Stat. 889, as amended, (16 U.S.C.
460d).

SOURCE: 42 FR 59076, Nov. 15, 1977, unless
otherwise noted.

§ 328.1 Purpose.
This regulation, in connection with

the modification of the present prohi-
bition of seaplane operations by the
amendment to § 327.4 of title 36 of the
Code of Federal Regulations, is de-
signed to provide uniform policies and
criteria for designating Corps projects,
or portions thereof, at which seaplane
operations are prohibited or restricted;
and to continue to protect the integ-
rity and all authorized uses of such
projects and the safety of users of such
projects. As used in this regulation,
projects or Corps projects means water
resources development projects admin-
istered by the Chief of Engineers.

§ 328.2 Applicability.
This regulation is applicable to all

Field Operating Agencies having Civil
Works responsibilities.

§ 328.3 References.
(a) Title 36 CFR, part 327, Rules and

Regulations Governing Public Use of
Water Resource Development Projects
Administered by the Chief of Engineers
(38 FR 7552, March 23, 1973).

(b) ER 1105–2–507.
(c) ER 1130–2–400.
(d) ER 1145–2–301.
(e) ER 1145–2–303.
(f) ER 1165–2–400.
(g) ER 405–2–800 Series.

§ 328.4 Policy.
(a) The objective of Corps of Engi-

neers resources management is to
maximize public enjoyment and use of
the lands, waters, forests, and associ-
ated recreational resources, consistent
with their aesthetic and biological val-
ues. Such management includes efforts
to preserve and enhance the environ-
mental amenities that are the source
of the recreational value associated
with the project and to allow such
other new and innovative uses of the
projects that are not detrimental
thereto.

(b) Seaplane operations at water re-
source development projects adminis-
tered by the Chief of Engineers may in-
volve hazards including, but not lim-
ited to, conflicting recreational activi-
ties, floating debris, and underwater
hazards, which may be accentuated by
the normal fluctutations of water lev-
els.

(c) Seaplane operations may be pro-
hibited or restricted at such water re-
source development projects, or por-
tions thereof, for a variety of manage-
ment reasons. Prohibiting or restrict-
ing seaplane operations in certain por-
tions within a project in no way im-
plies that safety hazards to seaplane
operations or to other recreation users
may not exist in other portions of such
project.

(d) The operation of a seaplane at
Corps projects is at the risk of the
plane’s owner, operator, and pas-
senger(s). The responsibility to ascer-
tain whether seaplane operations are
permitted, prohibited or restricted at
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such projects, and portions thereof, is
incumbent upon the person(s) con-
templating the use of, or using, such
waters.

§ 328.5 Guidelines for seaplane use of
project waters.

(a) All operations of the aircraft
while upon the water shall be in ac-
cordance with the marine rules of the
road for power boats or vessels.

(b) Seaplanes on project waters and
lands in excess of 24 hours shall be se-
curely moored at mooring facilities
and at locations permitted by the Dis-
trict Engineer. Seaplanes may be tem-
porarily moored on project waters and
lands, except in areas prohibited by the
District Engineer, for periods less than
24 hours providing that—

(1) The mooring is safe, secure, and
accomplished so as not to damage the
rights of the government or members
of the public and

(2) The operator remains in the vicin-
ity of the seaplane and reasonably
available to relocate the seaplane if
necessary.

(c) No commercial operation of sea-
planes from project waters will be al-
lowed without written approval of the
District Engineer following consulta-
tion with and the necessary clearance
from the Federal Aviation Administra-
tion (FAA) and other appropriate pub-
lic authorities and affected interests.

(d) Seaplanes may not be operated at
Corps projects between sunset and sun-
rise unless adequate lighting and su-
pervision are available.

(e) Requests for public commercial
facilities in support of seaplanes will
be handled under normal concession
policies.

(f) Permits for floating and nonfloat-
ing structures of any kind, in, on, or
affecting project waters, under the
management of the Resource Manager,
including waters under lease, license or
other outgrant agreement, shall be
handled in accordance with the lake-
shore management plan or policy
statement for the project involved,
§ 327.19 of title 36, Code of Federal Reg-
ulations and, where required by statute
or regulation, section 10 of the River
and Harbor Act (approved March 3,
1899) and section 404 of the Federal

Water Pollution Control Act of 1972
(Pub. L. 92–500).

(g) Appropriate signs should be em-
ployed to inform users of projects, or
portions thereof, where seaplane oper-
ations are permitted.

§ 328.6 Procedures.
(a) In order to protect the integrity

and all authorized uses of Corps
projects and the safety of all users of
the lake projects, the District Engineer
shall:

(1) Examine and investigate each
Corps project within his district which
a seaplane operator could conceivably
attempt to use for seaplane operations,
and determine those projects, or por-
tions thereof, in which seaplane oper-
ations should be prohibited.

(2) Establish such restrictions on sea-
plane operations as he deems necessary
or desirable in accordance with these
regulations for other areas. Seaplane
takeoff and landing maneuvers within
specified distances of the shoreline,
bridges, causeways, water utility cross-
ings, dams, and similar structures
should be prohibited.

(3) Prior to concluding any such ex-
amination and investigation, consult
with the FAA, appropriate State aero-
nautical agency, lessee or licensee of
outgranted lands, the Coast Guard, and
state boating law administrators, and
use his best efforts to consult with
other interested or affected public au-
thorities and private interests for their
guidance, particularly for those
projects which are regularly used by
the public for recreational purposes or
are located in the vicinity of actively
used airports, air fields, or densely pop-
ulated areas. News releases, public no-
tice, and congressional liaison should
be used. Public hearings are encour-
aged.

(4) In making his investigation, ex-
amination, and determination, con-
sider environmental factors in accord-
ance with the National Environmental
Policy Act of 1969 (NEPA), Pub. L. 91–
190—particularly should he consider
the impact that seaplane operations
may have on the safety at the project,
aquatic, fish and wildlife, noise levels,
recreation, and air and water quality.
Prior to concluding such investigation
and examination, he shall prepare an
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environmental impact assessment
(EIA) and, if necessary, an environ-
mental impact statement (EIS) assess-
ing the environmental impacts of per-
mitting seaplanes to operate at the
projects, or portions thereof, in his dis-
trict.

(5) Place on Corps maps, brochures
and otherwise adequately apprise the
public and interested agencies of
projects, or portions thereof, where
seaplane operations are prohibited or
restricted. Each map, brochure, or
other notice should clearly indicate
that operation of a seaplane at Corps
projects is at the risk of the plane’s
owner, operator, and/or passenger(s).

(6) Notify the FAA by letter of
projects, or portions thereof, where
seaplane operations are prohibited or
restricted. The letter should use the
words ‘‘seaplane operations prohib-
ited,’’ or ‘‘seaplane operations re-
stricted,’’ describe the geographical lo-
cation of such areas as precisely as pos-
sible, describe any restrictions, include
a telephone number for FAA to contact
the District, and be sent to: Federal
Aviation Administration, Area Traffic
Service, Flight Services Division
(AAT–432), 800 Independence Avenue
SW., Washington, DC 20591.

(b) The removal of the present prohi-
bition on seaplane operations will be
effective one year from the date of pub-
lication of these regulations. The Dis-
trict Engineer should complete the ex-
amination, investigation, determina-
tion and notification to the FAA of
projects, or portions thereof, where
seaplane operations are prohibited or
restricted, within one year from the
date of this regulation. The District
Engineer may extend the present pro-
hibition for up to one additional year if
he cannot complete his examination,
investigation, determination, and noti-
fication within one year. In such event,
he should notify the FAA by letter and
publish other appropriate notices. Any
further extension of time will require
the approval of the Chief of Engineers.

(c) After he has completed his exam-
ination, investigation, determination
and notification of the FAA of projects,
or portions thereof where seaplane op-
erations will be prohibited or re-
stricted, The District Engineer should
periodically reevaluate his determina-

tion as additional operational data be-
comes available. He may modify, de-
lete, or add projects, or portions there-
of, where seaplane operations are pro-
hibited or restricted. Except where im-
mediate action is required, he should
consult with appropriate public au-
thorities and private interests for their
guidance with regard to such actions.
Notification of these actions shall be
forwarded to the FAA as indicated in
paragraph (a)(6) of this section.

§ 328.7 Other authorities.

Nothing in the preceding provisions
bestows authority to deviate from
rules and regulations or prescribed
standards of the State Aeronautical
Agency, Federal Aviation Administra-
tion, Coast Guard, or other appropriate
Federal, state, or local authority.

PART 330—REGULATION OF LAW
ENFORCEMENT SERVICES CON-
TRACTS AT CIVIL WORKS WATER
RESOURCE PROJECTS ADMINIS-
TERED BY THE CHIEF OF ENGI-
NEERS

Sec.
330.1 Purpose.
330.2 Applicability.
330.3 References.
330.4 General.
330.5 Policy.
330.6 Criteria.
330.7 Funding.
330.8 Annual report.

AUTHORITY: Sec. 120 of the Water Resource
Development Act of 1976, 90 Stat. 2917.

SOURCE: 42 FR 61986, Dec. 8, 1977, unless
otherwise noted.

§ 330.1 Purpose.

This regulation provides policy and
guidance for the establishment and
management of the contract law en-
forcement program including prepara-
tion of and management of contracts
ensuing from this program.

§ 330.2 Applicability.

This regulation is applicable to all
field operating agencies having respon-
sibilities for Civil Works water re-
source development projects.
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§ 330.3 References.
(a) Section 4 of the Flood Control Act

of 1944, as amended (16 U.S.C. 460d).
(b) Section 234 of the River and Har-

bor and Flood Control Act of 1970 (Pub.
L. 91–611, 84 Stat. 1818).

(c) Section 120 of the Water Resource
Development Act of 1976 (Pub. L. 94–
587, 90 Stat. 2917).

(d) 36 CFR chapter III.
(e) ER 190–2–3.
(f) ER 190–3–4.

§ 330.4 General.
(a) Section 120(a) of reference

§ 330.3(c) authorizes the Secretary of
the Army, acting through the Chief of
Engineers, to contract with States and
their political subdivisions for the pur-
pose of obtaining increased law en-
forcement services at water resource
development projects under the juris-
diction of the Secretary of the Army to
meet needs during peak visitation peri-
ods.

(b) Further, section 120(b) of the Act
authorizes a maximum appropriation
of up to $6,000,000 per fiscal year for the
fiscal years ending 30 September 1978
and 30 September 1979, to carry out sec-
tion 120(a).

§ 330.5 Policy.
(a) It is the policy of the Corps of En-

gineers to provide, to the extent of its
authorities, a safe and healthful envi-
ronment for public use of lands and wa-
ters at Civil Works water resource de-
velopment projects. To insure this safe
and healthful environment, and to aug-
ment the citation authorities granted
to the Corps of Engineers by reference
§ 330.3(b), District Engineers, subject to
the authority of the Division Engi-
neers, as set out below, are hereby del-
egated the authority to contract with
States or their political subdivisions to
obtain increased law enforcement serv-
ices at Civil Works water resource de-
velopment projects. Division Engineers
are hereby delegated the authority to
approve any minor deviations from this
regulation except that any substantial
deviations from the policies expressed
within this regulation will require the
prior approval of the Chief of Engineers
or his authorized representative. Any
required approval for deviation shall be
made prior to the execution of the con-

tract. When fiscal year 1978 and fiscal
year 1979 work allowances are issued,
instructions will be furnished on re-
porting requirements and the control
of expenditures.

(b) Contracts for law enforcement
services, as authorized in § 330.5(a),
shall be subject to the terms and condi-
tions as provided for within this regu-
lation and in accordance with standard
contracting and accounting procedures
applicable to the Corps of Engineers.

(c) This regulation is not intended to
diminish or otherwise limit the exist-
ing law enforcement responsibilities of
the State or local law enforcement
agencies.

(d) Contract law enforcement person-
nel shall not be given Federal citation
authority for enforcement of regula-
tions contained in title 36 of the Code
of Federal Regulations, Chapter III nor
shall they be empowered to enforce
such regulations. These regulations
shall remain the responsibility of the
Corps of Engineers.

(e) Contracts for increased law en-
forcement shall be for those projects or
portions of projects that are operated
and maintained by the Corps of Engi-
neers. Law enforcement services will
not be provided under this program to
those outgrant areas operated and
maintained by a non-Federal sponsor.

§ 330.6 Criteria.
(a) In order to provide reimburse-

ment for law enforcement services sup-
plied by a State or local law enforce-
ment agency, a contract must be exe-
cuted and approved in accordance with
this regulation prior to the provisions
of such services.

(b) The authorized contract law en-
forcement program extends only to 30
September 1979. Law enforcement serv-
ices acquired by contract under this
program shall be limited to those in-
creased law enforcement services re-
quired to meet the needs of the public
during peak visitation periods. Accord-
ingly, the contract period shall not ex-
tend beyond the dates of 1 April
through 30 September inclusive, and in
no event shall the contract be written
for more than 120 days within that
time period. The contract may provide
for an option to renew for a similar, ad-
ditional period not to exceed 120-day



26

36 CFR Ch. III (7–1–97 Edition)§ 330.6

period in Fiscal Year 1979. Any excep-
tions to this criteria must be approved
by the Chief of Engineers or his author-
ized representative.

(c) Contracts shall be consummated
only with those public law enforcement
agencies legally empowered to enforce
State and local criminal and civil laws
within their respective political juris-
dictions. In light of this requirement
and the authority cited in § 330.3(c), it
is recognized that sole source negotia-
tions may necessarily be utilized in the
procurement of these services. In nego-
tiating law enforcement contracts with
these agencies the District Engineer
must determine the reasonableness of
the price for the law enforcement serv-
ices offered under the contract. Such a
determination shall be made prior to
execution of the contract, in accord-
ance with the applicable Contract Cost
Principles and Procedures as set out in
ASPR, section 15, part 7, and as subject
to the policies contained in this regula-
tion. Such a determination shall be
contained in the official contract file
and must accompany any requests for
deviations from the Division Engineer
or Chief of Engineers as provided for in
§ 330.5(a) of this regulation. Contract
law enforcement personnel must meet
all the qualifications, including mini-
mal law enforcement training, required
by State and local laws and regula-
tions.

(d) The contractor shall provide all
personnel, equipment and supplies
which are required to provide the in-
creased law enforcement services con-
tracted for by the District Engineer.
The Corps of Engineers shall not reim-
burse the contractor for the purchase
of any equipment or supplies desired by
the contractor for use under this pro-
gram. However, the Corps of Engineers
shall reimburse the contractor for the
reasonable costs incurred by him in the
rental or use of such equipment which
is allocated to the work performed by
him under the contract. Such use shall
include:

(1) A depreciation or use allowance
for such equipment as determined by
the service life evaluation system used
by the contractor, and (2) the costs of
necessary maintenance, repair, and up-
keep of the property which neither
adds to the permanent value of the

property nor appreciably prolongs its
intended life, but keeps it at an effi-
cient operating condition.

(e) Reimbursement for law enforce-
ment services shall be considered only
for increased law enforcement services
to meet needs during peak visitation
periods. Each District Engineer shall
evaluate and establish a normal law
enforcement service standard for each
contract situation and include such
standard in the plan of operation to be
developed in accordance with § 330.6(h).
Each District Engineer shall evaluate
the existing law enforcement services
now being provided by State or local
law enforcement agencies at those
water resources projects or recreation
areas where it is anticipated that law
enforcement service contracts may be
executed, and determine the scope in-
cluding the type and amount, of law
enforcement service which exceeds the
normal law enforcement standard, and
which will become eligible for reim-
bursement under the contract. Nor-
mally, requests by the District Engi-
neer or his authorized representative
for emergency or unanticipated law en-
forcement assistance will be considered
nonreimbursable. Increased law en-
forcement services, eligible for reim-
bursement under the terms of the con-
tract, shall be those regularly sched-
uled patrols or surveillance in excess of
the normal law enforcement standard
presently being provided by the con-
tractor.

(f) An appropriate orientation pro-
gram will be given by Corps personnel
to all contract law enforcement person-
nel assigned to Corps projects. The pur-
pose of this orientation will be to fa-
miliarize the contract law enforcement
personnel with the policies and proce-
dures of the Corps of Engineers, and to
familiarize Corps personnel with the
functions and duties of the State or
local law enforcement agency. The
Corps of Engineers shall reimburse the
contractor for the cost per man hour as
set out in § 330.6(h)(4) for attending the
orientation program.

(g) The contractor shall be required
to keep a record of the services pro-
vided to the District under the terms
and conditions of the contract in ac-
cordance with the criteria established
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in the plan of operation required in
§ 330.6(h).

(h) The District Engineer, in coopera-
tion with the Contractor, shall prepare
a Plan of Operation for the Provision of
law enforcement services as an attach-
ment to the contract. The Plan of Op-
eration shall contain, but not nec-
essarily be limited to, the following in-
formation:

(1) Identify, by name and location,
the project or projects and specific
areas (recreation and others) that re-
quire law enforcement services.

(2) Describe the normal law enforce-
ment services to be provided by the
Contractor without reimbursement by
the Government (see § 330.6(e)). Identify
time of day, number of hours-per-day
number of days-per-week, and the num-
ber of patrols.

(3) Describe the increased law en-
forcement services to be provided by
the Contractor under the contract.
Identify the time-of-day, number of
hours-per-day, number of days-per-
week, number of patrols, manpower per
patrol, and effective starting and end-
ing dates.

(4) Identify the cost-per-man-hour for
the provision of reimbursable law en-
forcement services, and identify the
costs for utilization and operation,
maintenance and repair of such equip-
ment as allocated for use under the
contract. (See § 330.6(d).)

(5) The District Engineer and the
Contractor should designate specific
individuals to issue or receive requests
for reimbursable law enforcement serv-
ices under the contract.

(6) Describe the billing procedures to
be utilized for the increased law en-
forcement services. The Contractor
shall provide, at a minimum, the total
charges, the number of hours involved,
and starting and ending dates of the
billing period.

(7) The Contractor shall prepare a
Daily Law Enforcement Log (see
§ 330.6(g) for the law enforcement serv-
ices rendered as specified in
§ 330.6(h)(3)). These logs shall be com-
piled by the Contractor and submitted
to the District Engineer or his des-
ignated representative on a regular
basis throughout the life of the con-
tract. It is intended by this reporting
requirement to minimize the paper-

work burden on behalf of the Contrac-
tor while, at the same time, providing
assurance to the Government with an
adequate information base on which to
administer the law enforcement serv-
ices being provided under the contract.
Any requirement for additional infor-
mation to be contained in these reports
due to unique or special circumstances
encountered in negotiating a Plan of
Operation with a particular law en-
forcement jurisdiction must receive
the prior approval of the Division Engi-
neer.

§ 330.7 Funding.

(a) Section 330.3(c) sets forth the
maximum authorized funds for law en-
forcement contracting in FY 1978 and
FY 1979. The Division funding levels for
FY 1978 are based on information as
previously submitted.

(b) The FY 1979 funding request for
law enforcement contracting will be
submitted as part of the FY 1979 budget
submittal.

§ 330.8 Annual report.

(RCS–DAEN–CWO–53) The Division
Engineer will submit a consolidated
annual report to reach HQDA (DAEN–
CWO–R) WASH DC 20314 not later than
30 October. This requirement expires 30
October 1979. The report will contain
the following:

(a) Districts reporting.
(b) Number assigned each contract.
(c) Name of projects covered under

each contract.
(d) Number of man-hours of increased

law enforcement services provided
under each contract.

(e) Total contract cost.
(f) Cost per man-hour for each con-

tract.
(g) Corps of Engineers administrative

or overhead costs associated with each
contract.

(h) Number of arrests and type of of-
fense committed, i.e., assault, bur-
glary, auto theft, etc.

(i) The Division Engineers assess-
ment of the effects of the contract law
enforcement program and rec-
ommendation.
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PART 331—REGULATIONS GOV-
ERNING THE PROTECTION, USE
AND MANAGEMENT OF THE
FALLS OF THE OHIO NATIONAL
WILDLIFE CONSERVATION AREA,
KENTUCKY AND INDIANA

Sec.
331.1 Applicability and scope.
331.2 Policy.
331.3 Hunting and trapping.
331.4 Fishing.
331.5 Explosives and fireworks.
331.6 Public property.
331.7 Sanitation.
331.8 Picnicking.
331.9 Camping.
331.10 Swimming.
331.11 Special events.
331.12 Vehicles.
331.13 Vessels.
331.14 Aircraft.
331.15 Fires.
331.16 Interference with government em-

ployees.
331.17 Minerals.
331.18 Restrictions.
331.19 Commercial activities.
331.20 Advertisement.
331.21 Unauthorized structures.
331.22 Abandonment of personal property.
331.23 Control of animals.
331.24 Permits.
331.25 Violation of regulations.

AUTHORITY: Pub. L. 97–137.
SOURCE: 48 FR 40720, Sept. 9, 1983, unless

otherwise noted.

§ 331.1 Applicability and scope.
(a) The regulations contained in this

part apply to those lands and waters
within the established boundary of the
Falls of the Ohio National Wildlife
Conservation Area (WCA). Included in
this boundary, which was published in
the FEDERAL REGISTER of August 12,
1982, are publicly and privately owned
lands, waters and improvements. The
Federal Government, acting through
the Corps of Engineers, will acquire
such rights to privately-owned prop-
erties in the WCA as are necessary to
carry out the purposes of title II, Pub.
L. 97–137. The regulations prescribed
herein are for the use, management
and protection of the resources of the
WCA and all persons entering, using or
visiting within the boundaries of the
WCA are subject to these regulations.
All other applicable Federal, State and
local laws and regulations remain in

full force and effect. The District Engi-
neer, US Army Corps of Engineers, ex-
ercises non-exclusive jurisdiction over
the lands and waters of the WCA and
enforces these regulations.

(b) The WCA boundary encompasses
an existing hydroelectric generating
station and the McAlpine Locks and
Dam, operating navigation structures
which are part of the authorized Ohio
River Navigation System. The contin-
ued operation and maintenance of this
system take precedence over the pur-
poses of the WCA, except that such op-
eration and maintenance will be con-
sistent with the basic purpose of the
WCA as regards prohibition of hunting,
vandalism, and dumping of refuse.
Management of the WCA to achieve its
intended purposes will, to the extent
practicable, be accomplished in a man-
ner consistent and compatible with
continued generation of electricity and
navigation on the Ohio River, includ-
ing operation and maintenance of the
McAlpine Locks and Dam and the Lou-
isville Repair Station and material
storage areas located on Shippingport
Island.

§ 331.2 Policy.

(a) It is the policy of the Secretary of
the Army, acting through the Chief of
Engineers, to manage the natural and
cultural resources of the WCA in the
public interest, providing the public
with safe and healthful recreational op-
portunities while protecting and en-
hancing these resources.

(b) Unless otherwise indicated herein,
the term District Engineer shall include
the authorized representatives of the
District Engineer.

(c) The WCA shall be available to the
public without regard to sex, race,
color, creed or national origin. No les-
see, licensee or concessionaire provid-
ing a service to the public shall dis-
criminate against any person because
of sex, race, creed, color, or national
origin in the conduct of the operations
under the lease, license, or concession
contract.

§ 331.3 Hunting and trapping.

Unless authorized in writing by the
District Engineer:
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(a) The hunting, trapping, catching,
molesting, killing, or having in posses-
sion any wild animal or bird, or taking
the eggs of any such bird, is prohibited.

(b) Possession of equipment (includ-
ing, but not limited to, firearms, am-
munition, traps, projectile firing de-
vices including bow and arrow) which
could be used for hunting, trapping, or
the taking of wildlife, is prohibited.

§ 331.4 Fishing.
Unless otherwise authorized in writ-

ing by the District Engineer:
(a) Fishing is only permitted in ac-

cordance with the laws and regulations
of the State within whose exterior
boundaries that portion of the WCA is
located, and such laws and regulations
which are now or may hereafter be in
effect are hereby adopted as part of
these regulations.

(b) Fishing by means of the use of
drugs, poisons, explosives, bow and
arrow or electricity is prohibited.

(c) Commercial fishing and fishing
with gill nets, trammel nets, hoop nets,
bow and arrow or trot lines is prohib-
ited.

§ 331.5 Explosives and fireworks.
Unless otherwise authorized in writ-

ing by the District Engineer.
(a) The possession or use of fireworks

is prohibited.
(b) The possession or use of explo-

sives is prohibited.

§ 331.6 Public property.
Unless otherwise authorized in writ-

ing by the District Engineer, the de-
struction, injury, defacement, removal,
or any alteration of public property in-
cluding, but not limited to natural for-
mations, paleontological features, his-
torical and archaeological features and
vegetative growth is prohibited. Any
such destruction, removal, or alter-
ation of public property shall be in ac-
cordance with the conditions of any
permission granted.

§ 331.7 Sanitation.
(a) Garbage, trash, rubbish, litter, or

any other waste material or waste liq-
uid generated on the WCA shall be re-
moved from the area or deposited in re-
ceptacles provided for that purpose.
The improper disposal of such wastes

within the boundaries of the WCA is
prohibited.

(b) The use of refuse containers for
the disposal of refuse not generated on
the WCA is prohibited.

(c) It is a violation to bring any ma-
terial onto the WCA for the purpose of
disposal.

(d) The discharge or placing of sew-
age, galley waste, garbage, refuse or
pollutants into the WCA waters from
any vessel or watercraft is prohibited.

§ 331.8 Picnicking.
(a) Picnicking is permitted only in

designated areas.
(b) Picnickers shall remove all per-

sonal equipment and clean their sites
upon departure.

§ 331.9 Camping.
Camping is not permitted within the

WCA.

§ 331.10 Swimming.
Swimming is prohibited unless au-

thorized in writing by the District En-
gineer.

§ 331.11 Special events.
(a) Special events including, but not

limited to, water carnivals, boat regat-
tas, music festivals, dramatic presen-
tations, or other special recreation pro-
grams are prohibited unless written
permission has been granted by the
District Engineer.

(b) The public shall not be charged
any fee by the sponsor of such per-
mitted event unless the District Engi-
neer has approved in writing the pro-
posed schedule of fees. The District En-
gineer shall have authority to revoke
permission and require removal of any
equipment upon failure of the sponsor
to comply with terms and conditions of
the permit/permission. Any violation
shall constitute a separate violation
for each calendar day in which it oc-
curs.

§ 331.12 Vehicles.
(a) The use of a vehicle off roadways

is prohibited except as may be author-
ized by the District Engineer.

(b) Vehicles shall not be parked in
violation of any posted restriction, or
in such a manner as to endanger any
Federal property to include natural



30

36 CFR Ch. III (7–1–97 Edition)§ 331.13

features. The owner of any vehicle
parked in violation of this section shall
be presumed to have parked it, and un-
less rebutted such presumption will be
sufficient to sustain a conviction as
provided for in § 331.25.

(c) Vehicles shall be operated in ac-
cordance with all posted regulations.

(d) Driving or operating any vehicle
in a careless, negligent, or reckless
manner, heedlessly or in willful dis-
regard for the safety of other persons,
or in such manner as to endanger any
property or environmental feature, or
without due care or at a speed greater
than is reasonable and prudent under
prevailing conditions with regard to
traffic, weather, road, light and surface
conditions, is prohibited.

(e) This section pertains to all vehi-
cles, including, but not limited to,
automobiles, trucks, motorcycles,
minibikes, trail bikes, snowmobiles,
dune buggies, all terrain vehicles, bicy-
cles, trailers, campers, or any other
such equipment.

(f) Except as authorized by the Dis-
trict Engineer, no person shall operate
any motorized vehicle without a proper
and effective exhaust muffler, or with
an exhaust muffler cutout open, or in
any other manner which renders the
exhaust muffler ineffective in muffling
the sound of engine exhaust.

§ 331.13 Vessels.

(a) Vessels or other watercraft may
be operated in the WCA waters except
in prohibited or restricted areas in ac-
cordance with posted regulations and
applicable Federal, State and local
laws.

(b) All vessels when not in actual use
shall be removed from the WCA unless
securely moored at mooring facilities
approved by the District Engineer. The
placing of floating or stationary moor-
ing facilities to, or interfering with, a
buoy, channel marker, or other naviga-
tional aid is prohibited.

(c) The operation of vessels or other
watercraft in a careless, negligent, or
reckless manner so as to endanger any
property (including the operator and/or
user(s) of the vessel or watercraft) is
prohibited.

§ 331.14 Aircraft.
(a) The operation of aircraft on WCA

lands and waters is prohibited, unless
authorized in writing by the District
Engineer.

(b) Except in extreme emergencies
threatening human life or serious prop-
erty loss, the air delivery of any person
or thing by parachute, helicopter, or
other means onto project lands or wa-
ters without written permission of the
District Engineer is prohibited.

(c) The provisions of this section
shall not be applicable to aircraft en-
gaged on official business of the Fed-
eral Government or used in emergency
rescue in accordance with the direc-
tions of the District Engineer.

§ 331.15 Fires.
Open fires are prohibited unless con-

fined to fireplaces, grills, or other fa-
cilities designed for this purpose as
designated by the District Engineer.
Fires shall not be left unattended and
must be completely extinguished prior
to departure.

§ 331.16 Interference with government
employees.

Interference with any Government
employee in the conduct of his or her
official duties pertaining to the admin-
istration of these regulations is prohib-
ited. It is a violation to fail to comply
with a lawful order directed by any
Government employee or to knowingly
give any false, fictitious, or fraudulent
report or other information to any gov-
ernment employee in the performance
of his or her official duties pertaining
to the administration of these regula-
tions.

§ 331.17 Minerals.
All activities in connection with

prospecting, exploration, development,
mining or other removal or the proc-
essing of mineral resources and all uses
reasonably incident thereto are prohib-
ited.

§ 331.18 Restrictions.
The District Engineer may establish

and post a schedule of visiting hours
and/or restrictions on the public use of
a portion or portions of the WCA. The
District Engineer may close or restrict
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the use of the WCA or portion of the
WCA when necessitated by reason of
public health, public safety, security,
maintenance, or other reasons in the
public interest. Entering or using the
project in a manner which is contrary
to the schedule of visiting hours, clo-
sure or restrictions is prohibited.

§ 331.19 Commercial activities.
Unless otherwise authorized in writ-

ing by the District Engineer, the en-
gaging in or solicitation of business or
money is prohibited.

§ 331.20 Advertisement.
Unless otherwise authorized in writ-

ing by the District Engineer, advertis-
ing by the use of billboards, signs,
markers, audio devices, or any other
means whatsoever including handbills,
circulars, and posters is prohibited.
Vessels or vehicles with
semipermanent or permanently in-
stalled signs are exempt if being used
for authorized recreational activities
or special events and in compliance
with all other rules and regulations
pertaining to vessels and vehicles.

§ 331.21 Unauthorized structures.
The construction, placing, or contin-

ued existence of any structure of any
kind under, upon, in, or over WCA
lands or waters is prohibited unless a
permit, lease, license, or other appro-
priate written agreement therefor has
been issued by the District Engineer.
Structures not so authorized are sub-
ject to summary removal or impound-
ment by the District Engineer. The de-
sign, construction, placing, existence,
or use of structures in violation of the
terms of the permit, lease, license, or
other written agreement therefor is
prohibited.

§ 331.22 Abandonment of personal
property.

(a) Personal property of any kind left
unattended upon WCA lands or waters
for a period of 24 hours shall be consid-
ered abandoned and may be impounded
and stored at a storage point des-

ignated by the District Engineer who
may assess a reasonable impoundment
fee. Such fee shall be paid before the
impounded property is returned to its
owner.

(b) If abandoned property is not
claimed by its owner within 3 months
after the date it is received at the stor-
age point designated by the District
Engineer, it may be disposed of by pub-
lic or private sale or by other means
determined by the District Engineer.
Any net proceeds from the sale of prop-
erty shall be conveyed unto the Treas-
ury of the United States as miscellane-
ous receipts.

§ 331.23 Control of animals.

(a) No person shall bring or allow
horses, cattle, or other livestock in the
WCA.

(b) No person shall bring dogs, cats,
or other pets into the WCA unless
penned, caged, or on a leash under 6
feet in length, or otherwise under phys-
ical restraint at all times. Unclaimed
or unattended animals are subject to
immediate impoundment and removal
in accordance with State and local
laws.

§ 331.24 Permits.

It shall be a violation of these regula-
tions to refuse to or fail to comply
with the terms or conditions of any
permit isued by the District Engineer.

§ 331.25 Violation of regulations.

Anyone violating the provisions of
this regulation shall be subject to a
fine of not more than $500 or imprison-
ment for not more than 6 months, or
both. All persons designated by the
Chief of Engineers, U.S. Army Corps of
Engineers, for that purpose shall have
the authority to issue a citation for
the violation of these regulations, re-
quiring the appearance of any person
charged with violation to appear before
the U.S. Magistrate within whose juris-
diction the violation occurred.

PARTS 332—399 [RESERVED]
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PART 400—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Sec.
400.735–1 Adoption of regulations.
400.735–2 Review of statements of employ-

ment and financial interests.
400.735–3 Disciplinary and other remedial

action.
400.735–4 Gifts, entertainment, and favors.
400.735–5 Outside employment and other ac-

tivity.
400.735–6 Specific provisions of agency regu-

lations governing special Government
employees.

400.735–7 Statements of employment and fi-
nancial interests.

400.735–8 Supplementary statements.

AUTHORITY: E.O. 11222, 30 FR 6469, 3 CFR
1965 Supp.; 5 CFR 735.101 et seq.

SOURCE: 33 FR 15379, Oct. 17, 1968, unless
otherwise noted.

§ 400.735–1 Adoption of regulations.
Pursuant to 5 CFR 735.104(f), the

American Battle Monuments Commis-
sion (referred to hereinafter as the
agency) hereby adopts the following
sections of part 735 of title 5, Code of
Federal Regulations: §§ 735.101, 735.102,
735.201a, 735.202 (a), (d), (e), (f), 735.210,
735.302, 735.303(a), 735.304, 735.305(a),
735.403(a), 735.404, 735.405, 735.407—
735.411, 735.412 (b) and (d). These adopt-
ed sections are modified and supple-
mented as set forth in this part.

§ 400.735–2 Review of statements of
employment and financial interests.

Each statement of employment and
financial interests submitted under
this part shall be reviewed by the Offi-
cer in Charge, U.S. Office, except those
of the Officer in Charge, U.S. Office,
and the Secretary, American Battle
Monuments Commission. The state-
ment of the Officer in Charge, U.S. Of-
fice, shall be reviewed by the Secretary
of the American Battle Monuments
Commission. The statement of the Sec-
retary, American Battle Monuments
Commission, shall be reviewed by the
Chairman of the Agency. When a re-
view indicates a conflict between the
interests of an employee or special
Government employee of the agency

and the performance of his services for
the Government, the reviewer shall
have the indicated conflict brought to
the attention of the employee or spe-
cial Government employee, grant the
employee or special Government em-
ployee an opportunity to explain the
indicated conflict, and attempt to re-
solve the indicated conflict. If the indi-
cated conflict cannot be resolved, the
reviewer shall forward a written report
on the indicated conflict to the Chair-
man, American Battle Monuments
Commission, through the counselor for
the agency designated under 5 CFR
735.105(a).

§ 400.735–3 Disciplinary and other re-
medial action.

An employee or special Government
employee of the agency who violates
any of the regulations in this part or
adopted under § 400.735–1 may be dis-
ciplined. The disciplinary action may
be in addition to any penalty pre-
scribed by law for the violation. In ad-
dition to or in lieu of disciplinary ac-
tion, remedial action to end conflicts
or appearance of conflicts of interest
may include but is not limited to:

(a) Changes in assigned duties;
(b) Divestment by the employee or

special Government employee of his
conflicting interest; or

(c) Disqualification for a particular
assignment.

§ 400.735–4 Gifts, entertainment, and
favors.

The agency authorizes the exceptions
to 5 CFR 735.202(a) set forth in 5 CFR
735.202(b) (1)–(4).

§ 400.735–5 Outside employment and
other activity.

An employee of the agency may en-
gage in outside employment or other
outside activity not incompatible with
the full and proper discharge of the du-
ties and responsibilities of his Govern-
ment employment. An employee who
engages in outside employment shall
report that fact in writing to his super-
visor.
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§ 400.735–6 Specific provisions of agen-
cy regulations governing special
Government employees.

(a) Special Government employees of
the agency shall adhere to the stand-
ards of conduct applicable to employ-
ees as set forth in this part and adopt-
ed under § 400.735–1, except 5 CFR
735.203(b).

(b) Special Government employees of
the agency may teach, lecture, or write
in a manner not inconsistent with 5
CFR 735.203(c).

(c) Pursuant to 5 CFR 735.305(b), the
agency authorizes the same exceptions
concerning gifts, entertainment, and
favors for special Government employ-
ees as are authorized for employees by
§ 400.735–4.

§ 400.735–7 Statements of employment
and financial interests.

(a) In addition to the employees re-
quired to submit statements of employ-
ment and financial interests under 5
CFR 735.403(a), employees in the follow-
ing named positions shall submit state-
ments of employment and financial in-
terests:

(1) Secretary;
(2) Officer in Charge, U.S. Office;
(3) Officer in Charge, European Of-

fice;
(4) Chief Maintenance Division, Euro-

pean Office;
(5) Chief Purchasing and Contracting

Branch, European Office;
(6) Officer in Charge, Mediterranean

Office;
(7) Superintendent, Manila American

Cemetery.
(b) Each statement of employment

and financial interests required by this
section shall be submitted to:

American Battle Monuments Commission
2018 Munitions Building, Washington, DC
20360. Attention: Officer in Charge.

Statements shall be submitted in dou-
ble sealed envelopes, and the inner en-
velope shall be annotated with the
words: ‘‘Statement of Employment and
Financial Interests—Attention: Officer
in Charge.’’

(c) An employee who believes that his
position has been improperly included
in this section as one requiring the
submission of a statement of employ-
ment and financial interests may ob-

tain a review of his complaint under
the agency’s grievance procedure.

§ 400.735–8 Supplementary statements.
Notwithstanding the filing of the an-

nual supplementary statement re-
quired by 5 CFR 735.406, each employee
shall at all times avoid acquiring a fi-
nancial interest that could result, or
taking an action that would result, in
a violation of the conflicts-of-interest
provisions of section 208 of title 18
U.S.C. or the regulations in this part or
adopted under § 400.735–1.

PART 401—PROCEDURES

AUTHORITY: Sec. 3, 70 Stat. 640, 641; 5 U.S.C.
132 note, 36 U.S.C. 123–125; E.O. 6614, E.O.
9704, 11 FR 2675, 3 CFR 1949–53 Comp., p. 519,
E.O. 10057, 10087, 14 FR 2585, 7287, 3 CFR 1949–
1953 Comp., pp. 269, 285.

§ 401.1 Erection of war memorials out-
side continental limits of United
States.

Federal Government agencies, Amer-
ican citizens, States, municipalities, or
associations desiring to erect war me-
morials outside the continental limits
of the United States should proceed as
follows:

(a) Submit general idea of the memo-
rial to the American Battle Monu-
ments Commission, with a request for
the tentative allocation of the site de-
sired.

(b) When site is provisionally allo-
cated, prepare and submit the design of
the memorial, together with the in-
scription, for approval. The design of
the memorial will then be referred, in
accordance with law, by the Commis-
sion to the National Commission of
Fine Arts for its approval.

(c) After a site is allocated and the
design and inscription are approved,
the American Battle Monuments Com-
mission will, if the sponsors so desire,
consult with the foreign government
concerning the question of securing ap-
proval for the erection of the memo-
rial.

(d) When the approval of the foreign
government is obtained, the Commis-
sion will cooperate, if the sponsors so
desire, in obtaining the ground and
erection of the memorial. Such co-
operation may include construction of
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the memorial by the Commission,
using funds provided by the sponsors,
in which case user charges will be made
in accordance with general Govern-
ment policy.

[35 FR 19666, Dec. 29, 1970]

PART 402—ERECTION OF WAR ME-
MORIALS IN FOREIGN COUN-
TRIES BY AMERICAN CITIZENS,
STATES, MUNICIPALITIES, OR AS-
SOCIATIONS

AUTHORITY: Sec. 3, 70 Stat. 640, 641; 5 U.S.C.
132 note, 36 U.S.C. 123, 125; E.O. 6614, E.O.
9704, 11 FR 2675, 3 CFR 1943–1948 Comp., p. 519,
E.O. 10057, 10087, 14 FR 2585, 7287, 3 CFR, 1949–
1953 Comp., pp. 269, 285.

§ 402.1 Restrictions on erection.

(a) No administrative agency of the
United States shall give assistance to
American citizens, States, municipali-
ties, or associations in erecting any
war memorial outside the continental
United States unless the plan has been
approved in accordance with § 401.1
above.

(b) It is the opinion of the Commis-
sion that no battlefield memorial
should be erected to any unit smaller
than a division or comparable unit or
to an individual, unless the services of
such unit or individual clearly were of
such distinguished character as to war-
rant a separate memorial.

(c) It is the opinion of the Commis-
sion that, as a general rule, memorials
should be erected to organizations
rather than to troops from a particular
locality of the United States.

(d) The policy of the Commission is
to approve plans for memorials in for-
eign countries only in cases in which
the sponsors make adequate and per-
manent arrangements for their mainte-
nance. If the sponsors so desire, the
Commission will maintain such memo-
rials, including those previously exist-
ing which it deems worthy of preserva-
tion, using funds provided by the spon-
sors; in such cases it will make user
charges in accordance with general
Government policy.

[35 FR 19666, Dec. 29, 1970]

PART 403—ERECTION OF MEMO-
RIAL MONUMENTS, BUILDINGS,
AND HEADSTONES IN AMERICAN
CEMETERIES LOCATED OUTSIDE
THE UNITED STATES AND ITS TER-
RITORIES AND POSSESSIONS

AUTHORITY: Sec. 3, 70 Stat. 641; 36 U.S.C.
123; E.O. 6614, Feb. 26, 1934; E.O. 9704, 3 CFR,
1943–1948 Comp., 519; E.O. 10057, 10087, 3 CFR
1949–1953 Comp., pp. 269, 285.

§ 403.1 Restrictions on erection.
(a) No memorial monuments or

buildings shall be placed in these ceme-
teries unless the design and site have
been approved by the American Battle
Monuments Commission. No steps to-
ward the erection of any memorial
monument or building in these ceme-
teries should be taken until the idea
has first been approved by the Amer-
ican Battle Monuments Commission.

(b) There shall be no variation in the
types of headstones officially adopted
for use in American cemeteries located
outside the United States and its Terri-
tories and possessions.

[13 FR 6812, Nov. 19, 1948, as amended at 23
FR 9780, Dec. 19, 1958]

PART 404—PROCEDURES AND
GUIDELINES FOR COMPLIANCE
WITH THE FREEDOM OF INFOR-
MATION ACT

Sec.
404.1 Purpose.
404.2 General policy.
404.3 Response to requests.
404.4 Denial of access.
404.5 Appeals.
404.6 Fees to be charged.
404.7 Assessment and collection of fees.
404.8 Categories of requesters.
404.9 Waiver of fees.
404.10 Maintenance of statistics.

AUTHORITY: 5 U.S.C. 552.
SOURCE: 53 FR 120, Jan. 5, 1988, unless oth-

erwise noted.

§ 404.1 Purpose.
These guidelines prescribe procedures

to obtain information and records of
the American Battle Monuments Com-
mission under the Freedom of Informa-
tion Act of 1986, 5 U.S.C. 552(a)(4)(A)(i).
This act requires each agency to pro-
mulgate regulations that specify the
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schedule of fees for processing FOIA re-
quests and the guidelines when fees
may be waived. It applies only to
records and information of the Com-
mission which are in the Commission’s
custody.

§ 404.2 General policy.
Public requests for information from

the records of the American Battle
Monuments Commission should be sent
to the Freedom of Information Rep-
resentative, American Battle Monu-
ments Commission, Room 5127, Casimir
Pulaski Building, 20 Massachusetts
Ave., NW., Washington, DC 20314. They
may also be sent to its field offices at
the addresses listed below:

(a) Officer-in-Charge, European Of-
fice, American Battle Monuments
Commission, APO New York 09777.

(b) Officer-in-Charge, Mediterranean
Office, American Battle Monuments
Commission, APO New York 09794.

(c) Superintendent, Manila American
Cemetery, FPO San Francisco 96528.

(d) Superintendent, Corozal Amer-
ican Cemetery, The American Battle
Monuments Commission, Attn: AFZU–
AG–CRB, Drawer #38, APO Miami, FL
34004–5000.

(e) Superintendent, Mexico City Na-
tional Cemetery, American Battle
Monuments Commission, c/o U.S. Em-
bassy, Mexico, P.O. Box 3087, Laredo,
TX 78044–3087.

§ 404.3 Response to requests.
(a) Except for records and informa-

tion exempted from disclosure by 5
U.S.C. 552(a)(1), all records of the Com-
mission or in its custody are available
to any person who requests them.

(b) Requests for information from the
public will be honored within ten work-
ing days unless the confidentiality of
such information is protected by law,
or when it is necessary to search and/or
collect records in separate offices or
another office of the Commission,
which would usually require more than
ten working days.

(c) Whenever information cannot be
dispatched within ten work days after
receipt of request, an interim reply will
be sent informing the requester of the
status of the request.

(d) The records of the ABMC may be
examined and copied between the hours

of 8:00 a.m. and 3:30 p.m., Monday
through Friday under the supervision
of the Freedom of Information rep-
resentative.

§ 404.4 Denial of access.

(a) Letters denying confidential in-
formation will be dispatched within ten
working days of receipt of the request
and will be signed by one of the below
listed personnel:

(1) Officer-in-Charge, ABMC Euro-
pean Office.

(2) Officer-in-Charge, ABMC Medi-
terranean Office.

(3) Directors, ABMC Washington Of-
fice.

(4) Secretary, ABMC.
(b) Letters denying access to infor-

mation will:
(1) Provide the requester with the

reason for denial,
(2) Inform the requester of his or her

right to appeal the denial within 30
days,

(3) Give the name of the official to
whom the appeal may be sent.

(c) If an unusual circumstance delays
a decision concerning access to infor-
mation, the requester will be informed
of the delay within ten working days of
the request’s initial receipt. In no case
will the decision be delayed more than
20 working days from initial receipt of
the request.

(d) A copy of each denial of informa-
tion will be furnished to the Secretary,
ABMC at the time of its dispatch.

§ 404.5 Appeals.

(a) The Secretary is the appellate au-
thority for all denials except those
which he authors. The Chairman is the
appellate authority for denials au-
thored by the Secretary.

(b) The requester will be informed of
the decision on his or her appeal within
20 working days after its receipt. If the
denial is upheld, the requester will be
advised that there are provisions for
judicial review of such decisions under
the Freedom of Information Act.

(c) In the event a court finds that the
American Battle Monuments Commis-
sion has arbitrarily and capriciously
withheld information from the public
and a subsequent Office of Personnel
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Management investigation finds agen-
cy personnel responsible, these person-
nel will be subject to disciplinary ac-
tion by the American Battle Monu-
ments Commission.

§ 404.6 Fees to be charged.
While most information will be fur-

nished promptly at no cost as a service
to the general public, fees will be
charged if the cost of search and dupli-
cation warrants. In those instances
where ABMC deems it necessary to
charge a fee, ABMC shall use the most
efficient and least costly methods to
comply with requests for documents,
drawings, photographs, and any other
materials made available under the
FOIA. The Freedom of Information
Representative shall charge the fees
stated in paragraphs (a) through (g) of
this section. The Freedom of Informa-
tion Representative shall, however,
waive the fees in the circumstances
stated in § 404.9. The specific fees which
ABMC shall charge the requester when
so required by the FOIA are as follows:

(a) Manual searches of records. $9.00
per hour for clerical personnel; $15.00
per hour for supervisory personnel.

(b) Computer searches for records. Fees
for searches of computerized records
shall be the actual cost to the Commis-
sion but shall not exceed $12.00 per
hour. This fee includes machine time
and that of the operator and clerical
personnel. The fee for computer print-
outs shall be $.40 per page. The word
‘‘page’’ refers to paper copies of stand-
ard computer size, which normally are
11 x 15 inches.

(c) Copying fee. The machine copy fee
for each page up to 81⁄2 x 14 shall be $.25
per page. Copying fees shall not be
charged for the first 100 pages of copies
unless the copies are requested for
commercial purposes.

(d) $2.00 for each 8 x 10 inch black and
white photograph.

(e) $3.00 for each 8 x 10 inch color pho-
tograph.

(f) $1.75 per cemetery booklet.
(g) $1.50 per lithograph.

§ 404.7 Assessment and collection of
fees.

(a) Assessment of fees. (1) ABMC shall
assess interest charges on an unpaid
bill starting on the 31st day following

the day on which the billing was dis-
patched. Once the fee has been received
by ABMC, even if not processed, ac-
crual of interest will cease. Interest
will be at the rate prescribed in section
3717 of title 31 U.S.C. and will accrue
from the date billing is sent.

(2) Charges for unsuccessful searches. If
ABMC estimates that charges for an
unsuccessful search may exceed $10.00,
it shall so inform the requester unless
the requester has indicated in advance
a willingness to pay fees as high as
those anticipated. Such notice shall
offer the requester the opportunity to
confer with agency personnel with the
object of reformulating the request to
meet the requester’s needs at a lower
cost. Dispatch of such a notice shall
temporarily suspend the ten day period
for response by ABMC until a reply is
received from the requester.

(3) Aggregating requests. Except for re-
quests that are for a commercial use,
ABMC shall not charge for the first
two hours of search time or for the
first 100 pages of reproduction. How-
ever, a requester may not file multiple
requests at the same time, each seek-
ing portions of a document or docu-
ments, solely in order to avoid pay-
ment of fees. When ABMC believes that
a group of requesters are acting in con-
cert and attempting to divide a request
into a series of requests for the purpose
of evading the assessment of fees,
ABMC shall aggregate any such re-
quests and charge accordingly. One ele-
ment to be considered is the time pe-
riod in which the requests have been
made. Before aggregating requests
from more than one requester, ABMC
must be reasonably certain that the re-
questers are acting specifically to
avoid payment of fees. In no case shall
ABMC aggregate multiple requests on
unrelated subjects from one requester.

(4) Advance payments. ABMC shall not
require payment for fees before work
has commenced or continued on a re-
quest unless:

(i) ABMC estimates that the charges
may exceed $25.00. In such an event,
ABMC shall notify the requester of the
estimated cost and may require an ad-
vance payment of an amount up to the
full amount of estimated charges; or

(ii) A requester has previously failed
to pay a fee within 30 days of the date
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of billing. In this event, ABMC shall re-
quire the requester to pay the full
amount owed plus any applicable inter-
est and make an advance payment of
the full amount of the estimated fee
before ABMC begins to process a new
request or a pending request from that
requester.

(iii) When ABMC acts under para-
graph (a)(4)(i) or (ii) of this section, the
administrative time limits prescribed
in § 404.3 will begin only after ABMC
has received fee payments described
above.

(5) Form of payment. Remittances
shall be in the form of a personal check
or bank draft drawn on any bank in the
United States, a postal money order, or
cash. Remittances shall be made pay-
able to the American Battle Monu-
ments Commission.

(6) ABMC will not defray cost sending
records by special methods such as ex-
press mail or for transportation of per-
sonnel.

(b) Restrictions on assessing fees. With
the exception of requesters seeking
documents for commercial use, section
(a)(4)(A)(iv) of the Freedom of Informa-
tion Act, as amended, requires ABMC
to provide the first 100 pages of dupli-
cation and the first two hours of search
time without charge. ABMC shall not
charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. ABMC will
not begin to assess fees until it has
first provided the free search and re-
production authorized.

§ 404.8 Categories of requesters.
There are four categories of FOIA re-

questers: Commercial; educational and
noncommerical scientific institutions;
representatives of the news media; and
all others. The fees to be charges each
of these categories of requesters are as
follows:

(a) Commerical. When ABMC receives
a request for documents for
commerical use, it shall assess charges
that recover the full direct costs of
searching for, reviewing for release,
and duplicating the records sought.
Commercial requesters are not entitled
to two hours of free search time or 100
free pages of reproduction. ABMC shall
recover the cost of searching for the

records even if ultimately there is no
disclosure of records. Requesters must
provide a reasonable description of the
records sought.

(b) Educational and non-commerical
scientific institutions. ABMC shall pro-
vide documents to educational and
non-commercial scientific institutions
for the cost of reproduction alone, ex-
cept there will be no charge for the
first 100 pages of duplication. To be eli-
gible for inclusion in this category, re-
questers must show that the request is
authorized by and under the auspices of
a qualifying institution and that the
records are not being sought for a com-
mercial use, but are sought in further-
ance of scholarly (if the request is from
an educational institution) or sci-
entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must provide a rea-
sonable description of the records being
sought;

(c) Representatives of the news media.
ABMC shall provide documents to re-
questers who are representatives of the
news media for the cost of reproduction
alone, except there will be no charge
for the first 100 pages. A request for
records supporting the news-dissemina-
tion function of the requester shall not
be considered commerical use. Re-
questers must provide a reasonable de-
scription of the records sought;

(d) All other requesters. ABMC shall
charge requesters who do not fit into
any of the above categories fees that
recover the full reasonable costs of di-
rect search and reproduction records
responsive to the request, except that
the first 100 pages of reproduction and
the first two hours of search time shall
be furnished without charge. Request-
ers must provide reasonable descrip-
tion of the records sought.

§ 404.9 Waiver of fees.
The Freedom of Information Rep-

resentative shall waive all fees as-
sessed under 404, if the following two
conditions are satisfied: Disclosure of
the information is in the public inter-
est as it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment; and disclosure is not primarily
in the commercial interest of the re-
quester. The Freedom of Information
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Representative shall afford the re-
quester the opportunity to show that
he satisfies these two conditions.
Under the above standards should
ABMC refuse to waive a request for in-
formation and the requester petition
for a waiver, the senior Freedom of In-
formation Representative will make
the determination.

§ 404.10 Maintenance of statistics.

(a) The Freedom of Information Rep-
resentative shall maintain record of:

(1) The total amount of fees collected
by ABMC under this part;

(2) The number of denials of requests
for records or information made under
this part and the reason for each;

(3) The number of appeals from such
denials, together with the results of
such appeals, and the reasons for the
action upon each appeal that results in
a denial of information or documents;

(4) The name and title or position of
each person responsible for each denial
of records and the number of instances
of each;

(5) The results of each proceeding
conducted under 5 U.S.C. 552(a)(4)(F),
including a report of the disciplinary
action against the official or employee
primarily responsible for improperly
withholding records, or an explanation
of why disciplinary action was not
taken;

(6) A copy of every rule made by this
agency affecting or implementing 5
U.S.C. 552;

(7) A copy of the fee schedule for cop-
ies of records and documents requested
under this part; and

(8) All other information that indi-
cates efforts to administer fully the
letter and spirit of the Freedom of In-
formation Act and the above rules.

(b) The Freedom of Information Act
Representative shall annually, within
60 days following the close of each cal-
endar year, prepare a report covering
each of the categories of records to be
maintained in accordance with the
foregoing and submit the same to the
Speaker of the House of Representa-
tives and the President of the Senate
for referral to the appropriate commit-
tees of the Congress.

PART 405—SCHEDULE OF FEES FOR
SEARCH AND DUPLICATION OF
RECORDS

Sec.
405.1 General.
405.2 Schedule.

AUTHORITY: 5 U.S.C. 552, as amended.

§ 405.1 General.
(a) While most information will be

furnished promptly at no cost as a
service to the general public, fees will
be charged if the cost of search and du-
plication warrants.

(b) When a fee is to be charged, the
individual requesting the information
will be informed of the fee, and no
work will be performed until he or she
has agreed to pay it.

[40 FR 7304, Feb. 19, 1975]

§ 405.2 Schedule.
Fees which may be charged by this

Commission for search and duplication
of records are as follows:

(a) Duplication fees: (1) $2.00 for first 6
pages, 5¢ per page thereafter for
photocopying.

(2) $1.50 per 8×10 inch black and white
print of photographs.

(3) $2.50 per 8×10 inch color print of
photographs.

(b) Search fees: (1) $8.00 per hour to
search records for specific documents.

(2) $215.00 for selective extracts from
Commission computer tapes.

(3) Transportation costs of personnel
and records arising from searches for
requested information.

[40 FR 7304, Feb. 19, 1975]

PART 406—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY AMERICAN BATTLE
MONUMENTS COMMISSION

Sec.
406.101 Purpose.
406.102 Application.
406.103 Definitions.
406.104—406.109 [Reserved]
406.110 Self-evaluation.
406.111 Notice.
406.112—406.129 [Reserved]
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406.130 General prohibitions against dis-
crimination.

406.131—406.139 [Reserved]
406.140 Employment.
406.141—406.148 [Reserved]
406.149 Program accessibility: Discrimina-

tion prohibited.
406.150 Program accessibility: Existing fa-

cilities.
406.151 Program accessibility: New con-

struction and alterations.
406.152—406.159 [Reserved]
406.160 Communications.
406.161—406.169 [Reserved]
406.170 Compliance procedures.
406.171—406.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4577, Feb. 5, 1986, unless oth-
erwise noted.

§ 406.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§ 406.102 Application.

This part applies to all programs or
activities conducted by the agency.

§ 406.103 Definitions.

For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,

notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addition and alcholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
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physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—
(1) With respect to any agency pro-

gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by § 406.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]

§§ 406.104—406.109 [Reserved]

§ 406.110 Self-evaluation.
(a) The agency shall, by April 9, 1987,

evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspections:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 406.111 Notice.
The agency shall make available to

employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§ 406.112—406.129 [Reserved]

§ 406.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—
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(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualfied handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination

under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 406.131—406.139 [Reserved]

§ 406.140 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§ 406.141—406.148 [Reserved]

§ 406.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 406.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 406.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
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program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 406.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is nor required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-

tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151–4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by
April 7, 1989, but in any event as expe-
ditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]

§ 406.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
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shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 406.152—406.159 [Reserved]

§ 406.160 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action

would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 406.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§ 406.161—406.169 [Reserved]

§ 406.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Director, Personnel and Ad-
ministration shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
Director, Personnel and Administra-
tion, American Battle Monuments
Commission, Room 5127, Pulaski Build-
ing, 20 Massachusetts Ave., NW., Wash-
ington, DC 20314.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.
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(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter

required by § 406.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 4577, Feb. 5, 1986, as amended at 51 FR
4577, Feb. 5, 1986]

§§ 406.171—406.999 [Reserved]

PARTS 407—499 [RESERVED]
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PART 504—RULES AND REGULA-
TIONS GOVERNING SMITHSO-
NIAN INSTITUTION BUILDINGS
AND GROUNDS

Sec.
504.1 General.
504.2 Recording presence.
504.3 Preservation of property.
504.4 Conformity with signs and emergency

directions.
504.5 Nuisances.
504.6 Gambling.
504.7 Intoxicating beverages and narcotics.
504.8 Soliciting, vending, debt collection,

and distribution of handbills.
504.9 Placards, signs, banners and flags.
504.10 Dogs and other animals.
504.11 Photographs for news, advertising, or

commercial purposes.
504.12 Items to be checked.
504.13 Vehicular and pedestrian traffic.
504.14 Weapons and explosives.
504.15 Nondiscrimination.
504.16 Penalties.

AUTHORITY: Secs. 1–9, 65 Stat. 634, as
amended, secs. 1–4, 78 Stat. 365; 40 U.S.C.
193n–193w.

SOURCE: 33 FR 6656, May 1, 1968, unless oth-
erwise noted.

§ 504.1 General.
These rules and regulations apply to

all buildings and grounds of the Smith-
sonian Institution, as defined in sec-
tion 3, 78 Stat. 366; 40 U.S.C. 193v(1) (A)
and (C), and to all persons entering in
or on such buildings and grounds, here-
inafter referred to as the premises

§ 504.2 Recording presence.
Except as otherwise ordered, Smith-

sonian buildings shall be closed to the
public after normal visiting hours.
Such buildings, or portions thereof,
shall also be closed to the public in
emergency situations and at such other
times as may be necessary for the or-
derly conduct of business. Whenever
the buildings are closed to the public
for any reason, visitors will imme-
diately leave the premises upon being
requested by a guard or other author-
ized individuals. Admission to such
premises during periods when closed to
the public will be limited to authorized
individuals who will be required to reg-
ister and identify themselves when re-
quested by guards or other authorized
individuals.

§ 504.3 Preservation of property.

It is unlawful willfully to destroy,
damage, or remove property or any
part thereof. Any parcels, portfolios,
bags, or containers of any kind may be
required to be opened and the contents
identified prior to removal from the
premises. In order to remove any prop-
erty from the premises, a properly
completed property pass signed by an
authorized official of the Smithsonian
Institution may be required prior to re-
moval.

§ 504.4 Conformity with signs and
emergency directions.

Persons in or on the premises shall
comply with official signs of a prohibi-
tory or directory nature and with the
directions of authorized individuals.

§ 504.5 Nuisances.

The use of loud, abusive, or otherwise
improper language; unwarranted loiter-
ing, sleeping or assembly; the creation
of any hazard to persons or things; im-
proper disposal of rubbish; spitting,
prurient prying; the commission of any
obscene or indecent act, or any other
unseemly or disorderly conduct on the
premises; throwing articles of any kind
from or within a building; or climbing
upon any part of a building is prohib-
ited.

§ 504.6 Gambling.

Participating in games for money or
other personal property or the oper-
ation of gambling devices, the conduct
of a lottery or pool, or the selling or
purchasing of numbers tickets in or on
the premises is prohibited.

§ 504.7 Intoxicating beverages and nar-
cotics.

Entering the premises or the operat-
ing of a motor vehicle thereon by a per-
son under the influence of any intoxi-
cating beverage or narcotic drug or the
use of such drug in or on the premises
is prohibited. Consumption of intoxi-
cating beverages on the premises is
prohibited unless officially authorized.
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§ 504.8 Soliciting, vending, debt collec-
tion, and distribution of handbills

The soliciting of alms and contribu-
tions, commercial soliciting and vend-
ing of all kinds, the display or distribu-
tion of commercial advertising, or the
collecting of private debts, in or on the
premises is prohibited. This rule does
not apply to national or local drives for
funds for welfare, health, and other
purposes sponsored or approved by the
Smithsonian Institution concessions,
or personal notices posted by employ-
ees on authorized bulletin boards. Dis-
tribution of material such as pam-
phlets, handbills, and flyers is prohib-
ited without prior approval of author-
ized individuals.

§ 504.9 Placards, signs, banners and
flags.

The displaying or carrying of plac-
ards, signs, banners, or flags is prohib-
ited unless officially authorized.

§ 504.10 Dogs and other animals.
Dogs and other animals, except see-

ing-eye dogs, shall not be brought upon
the premises for other than official
purposes.

§ 504.11 Photographs for news, adver-
tising, or commercial purposes.

No photographs for advertising or
any other commercial purpose may be
taken on the premises unless officially
authorized.

§ 504.12 Items to be checked.
Umbrellas, canes (not needed to as-

sist in walking), or other objects capa-
ble of inflicting damage to property or
exhibits may be required to be checked
in buildings where checking facilities
are provided.

§ 504.13 Vehicular and pedestrian traf-
fic.

(a) Drivers of all vehicles in or on the
premises shall drive in a careful and
safe manner at all times and shall com-
ply with the signals and directions of
the guards and all posted traffic signs.

(b) The blocking of entrances, drive-
ways, walks, loading platforms, or fire
hydrants in or on property is prohib-
ited. Parking without authority, or
parking in unauthorized locations or in

locations reserved for other persons or
contrary to the direction of posted
signs, is prohibited. This paragraph
may be supplemented from time to
time by the issuance and posting of
such additional traffic and parking di-
rectives as may be required, and such
directives shall have the same force
and effect as if made a part thereof.

§ 504.14 Weapons and explosives.

No person while on the premises shall
carry firearms, other dangerous or
deadly weapons, or explosives, either
openly or concealed, except for official
purposes.

§ 504.15 Nondiscrimination.

There shall be no discrimination by
segregation or otherwise against any
person or persons because of race, reli-
gion, color, or national origin in fur-
nishing or by refusing to furnish to
such person or persons the use of any
facility of a public nature, including
all services, privileges, accommoda-
tions, and activities provided thereby
on the premises.

§ 504.16 Penalties.

Section 6 of the Smithsonian Institu-
tion Special Policing Statute, Act of
October 24, 1951, 65 Stat. 635, 40 U.S.C.
193(s) states that:

Whoever violates any provision of sections
193o–193q of this Title, or any regulation pre-
scribed under section 193r of this Title, shall
be fined not more than $100 or imprisoned
not more than sixty days, or both, prosecu-
tion for such offenses to be had in the Dis-
trict of Columbia Court of General Sessions,
upon information by the U.S. attorney or
any of his assistants: Provided, That in any
case where, in the commission of such of-
fense, property is damaged in an amount ex-
ceeding $100, the amount of the fine for the
offense may be not more than $5,000, the pe-
riod of imprisonment for the offense may be
not more than 5 years and prosecution shall
be had in the U.S. District Court for the Dis-
trict of Columbia by indictment, or if the de-
fendant, after he has been advised of the na-
ture of the charge and of his rights, waives
in open court prosecution by indictment, by
information by the U.S. attorney or any of
his assistants.
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PART 520—RULES AND REGULA-
TIONS GOVERNING THE BUILD-
INGS AND GROUNDS OF THE
NATIONAL ZOOLOGICAL PARK
OF THE SMITHSONIAN INSTITU-
TION

Sec.
520.1 General.
520.2 Recording presence.
520.3 Preservation of property.
520.4 Protection of zoo animals.
520.5 Conformity with signs and emergency

directions.
520.6 Nuisances.
520.7 Gambling.
520.8 Intoxicating beverages and narcotics.
520.9 Soliciting, vending, debt collection,

and distribution of handbills.
520.10 Placards, signs, banners, and flags.
520.11 Dogs and other animals.
520.12 Photographs for news, advertising, or

commercial purposes.
520.13 Items to be checked.
520.14 Vehicular and pedestrian traffic.
520.15 Weapons and explosives.
520.16 Nondiscrimination.
520.17 Lost and found.
520.18 Penalties.

AUTHORITY: Secs. 1–9, 65 Stat. 634, as
amended, secs. 1–4, 78 Stat. 365; 40 U.S.C.
193n–193w.

SOURCE: 33 FR 17175, Nov. 20, 1968, unless
otherwise noted.

§ 520.1 General.
The rules and regulations in this part

apply to all buildings and grounds of
the National Zoological Park of the
Smithsonian Institution, as defined in
sec. 3, 78 Stat. 366; 40 U.S.C. 193v(1)(B),
and to all persons entering in or on
such buildings and grounds, hereinafter
referred to as the premises.

§ 520.2 Recording presence.
Except as otherwise ordered, Na-

tional Zoological Park buildings and
grounds shall be closed to the public
after posted visiting hours. Such build-
ings and grounds, or portions thereof,
shall be also closed to the public in
emergency situations and at such other
times as may be necessary for the or-
derly conduct of business. Whenever
the buildings and grounds or portions
thereof are closed to the public for any
reason, visitors will immediately leave
the premises upon being requested by a
police officer or other authorized indi-
vidual. Admission to such premises

during periods when closed to the pub-
lic will be limited to authorized indi-
viduals who will be required to register
and identify themselves when re-
quested by police officers or other au-
thorized individuals.

§ 520.3 Preservation of property.

It is unlawful willfully to destroy,
damage, or remove property or any
part thereof. Any parcels, portfolios,
bags, or containers of any kind may be
required to be opened and the contents
identified prior to removal from the
premises. In order to remove any prop-
erty from the premises, a properly
completed property pass signed by an
authorized official of the National Zoo-
logical Park may be required prior to
removal.

§ 520.4 Protection of zoo animals.

Except for official purposes, no per-
son shall:

(a) Kill, injure, or disturb any exhibit
or research animal by any means ex-
cept to secure personal safety;

(b) Pet, attempt to pet, handle, move,
or remove exhibit or research animals;

(c) Feed exhibit or research animals,
except in strict accordance with au-
thorized signs;

(d) Catch, attempt to catch, trap, re-
move, or kill any free roaming animals
inhabiting the premises;

(e) Go over, under, between, or other-
wise cross any guardrail, fence, moat,
wall, or any other safety barrier; or to
seat, stand, or hold children over any
of the above-mentioned barriers;

(f) Throw or toss rocks, or any other
missiles into, from, or while on prem-
ises;

(g) Bring strollers, baby carriages, or
other conveyances, except wheel
chairs, into exhibit buildings and pub-
lic restrooms;

(h) Engage in ball games, or any ath-
letic activity, except in places as may
be officially designated for such pur-
poses;

(i) Smoke or carry lighted cigarettes,
cigars, or pipes into exhibit buildings,
or to have a fire of any kind on the
premises; or

(j) Damage, deface, pick, or remove
any herb, shrub, bush, tree, or turf, or
portion thereof, on the premises.
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§ 520.5 Conformity with signs and
emergency directions.

Persons in or on the premises shall
comply with official signs of a prohibi-
tory or directory nature and with the
directions of authorized individuals.

§ 520.6 Nuisances.

The use of loud, abusive, or otherwise
improper language; unwarranted loiter-
ing, sleeping or assembly; the creation
of any hazard to persons or things; im-
proper disposal of rubbish; spitting;
prurient prying; the commission of any
obscene or indecent act, or any other
unseemly or disorderly conduct on the
premises; throwing articles of any kind
on the premises, or climbing upon any
part of the building is prohibited.

§ 520.7 Gambling.

Participating in games for money or
other personal property or the oper-
ation of gambling devices, the conduct
of a lottery or pool, or the selling or
purchasing of numbers tickets in or on
the premises is prohibited.

§ 520.8 Intoxicating beverages and nar-
cotics.

Entering the premises or the operat-
ing of a motor vehicle thereon by a per-
son under the influence of any intoxi-
cating beverage or narcotic drug or the
use of such drug in or on the premises
is prohibited. Consumption of intoxi-
cating beverages on the premises is
prohibited, unless officially authorized.

§ 520.9 Soliciting, vending, debt collec-
tion, and distribution of handbills.

The soliciting of alms and contribu-
tions, commercial soliciting and vend-
ing of all kinds, the display or distribu-
tion of commercial advertising or the
collecting of private debts, in or on the
premises is prohibited. This rule does
not apply to national or local drives for
funds for welfare, health, and other
purposes sponsored or approved by the
National Zoological Park, concessions,
or personal notices posted by employ-
ees on authorized bulletin boards. Dis-
tribution of material such as pam-
phlets, handbills, and flyers is prohib-
ited without prior approval of author-
ized individuals.

§ 520.10 Placards, signs, banners, and
flags.

The displaying or carrying of plac-
ards, signs, banners, or flags is prohib-
ited unless officially authorized.

§ 520.11 Dogs and other animals.
Dogs and other animals, except see-

ing-eye dogs, shall not be brought upon
the premises for other than official
purposes unless confined to auto-
mobiles.

§ 520.12 Photographs for news, adver-
tising, or commercial purposes.

No photographs for advertising or
any other commercial purpose may be
taken on the premises unless officially
authorized.

§ 520.13 Items to be checked.
Umbrellas, canes (not needed to as-

sist in walking), or other objects capa-
ble of inflicting damage to property or
exhibits may be required to be checked
at the police station where checking
facilities are provided.

§ 520.14 Vehicular and pedestrian traf-
fic.

(a) Drivers of all vehicles in or on the
premises shall drive in a careful and
safe manner at all times and shall com-
ply with the signals and directions of
the police and all posted traffic signs.

(b) The blocking of entrances, drive-
ways, walks, loading platforms, or fire
hydrants in or on property is prohib-
ited. Parking without authority, or
parking in unauthorized locations or in
locations reserved for other persons or
contrary to the direction of posted
signs, is prohibited. This paragraph
may be supplemented from time to
time by the issuance and posting of
such additional traffic and parking di-
rectives as may be required, and such
directives shall have the same force
and effect as if made a part thereof.

§ 520.15 Weapons and explosives.
No person while on the premises shall

carry firearms, other dangerous or
deadly weapons, or explosives, either
openly or concealed, except for official
purposes, nor shall any person dis-
charge or set off any firework or explo-
sive of any nature on the premises.
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§ 520.16 Nondiscrimination.
There shall be no discrimination by

segregation or otherwise against any
person or persons because of race, reli-
gion, color, or national origin in fur-
nishing or by refusing to furnish to
such person or persons the use of any
facility of a public nature, including
all services, privileges, accommoda-
tions, and activities provided thereby
on the premises.

§ 520.17 Lost and found.
(a) Lost articles or money which are

found in areas covered by this part
shall be immediately referred to the
police station. Proper records shall be
kept at Police Headquarters of the re-
ceipt and disposition of such articles. If
an article or money found on park
areas and referred to Zoo Police Head-
quarters is not claimed by the owner
within a period of 60 days, it shall be
returned to the finder and appropriate
receipt obtained; except that in the
case of National Zoological Park em-
ployees, articles or money turned in
which are not claimed by the owner
within 60 days shall be considered as
abandoned to the Smithsonian Institu-
tion. Such articles or money shall be
transferred to the Treasurer of the
Smithsonian Institution, who shall
make suitable disposition of articles
and remit all proceeds of such disposi-
tion and all unclaimed money into the
unrestricted funds of the Smithsonian
Institution.

(b) The abandonment of any personal
property in any of the park areas is
prohibited.

§ 520.18 Penalties.
Section 6 of the Smithsonian Institu-

tion Special Policing Statute, Act of
October 24, 1951, 65 Stat. 635, 40 U.S.C.
193 (s) states that:

Whoever violates any provision of sections
193o–193q of this title, or any regulation pre-
scribed under section 193r of this Title, shall
be fined not more than $100 or imprisoned
not more than 60 days, or both, prosecution
for such offenses to be had in the District of
Columbia Court of General Sessions, upon in-
formation by the United States attorney or
any of his assistants: Provided, That in any

case where, in the commission of such of-
fense, property is damaged in an amount ex-
ceeding $100, the amount of the fine for the
offense may be not more than $5,000, the pe-
riod of imprisonment for the offense may be
not more than 5 years and prosecution shall
be had in the U.S. District Court for the Dis-
trict of Columbia by indictment, or if the de-
fendant, after he has been advised of the na-
ture of the charge and of his rights, waives
in open court prosecution by indictment, by
information by the U.S. attorney or any of
his assistants.

PART 530—CLAIMS AGAINST THE
SMITHSONIAN INSTITUTION IN-
CLUDING THE NATIONAL GAL-
LERY OF ART, THE JOHN F. KEN-
NEDY CENTER FOR THE PER-
FORMING ARTS AND THE WOOD-
ROW WILSON INTERNATIONAL
CENTER FOR SCHOLARS

AUTHORITY: 20 U.S.C. 41, et seq.

§ 530.1 Tort claims.
The Smithsonian Institution (which

encompasses the National Gallery of
Art, the John F. Kennedy Center for
the Performing Arts and the Woodrow
Wilson International Center for Schol-
ars) falls within the purview of the
Federal Tort Claims Act. Internal pro-
cedures for implementing the Act fol-
low the current general guidance is-
sued by the U.S. Department of Justice
in 28 CFR part 14. Information on spe-
cific claims procedures can be obtained
as follows:

(a) Smithsonian Institution: Office of the
General Counsel, Smithsonian Institution,
Washington, DC 20560.

(b) National Gallery of Art: Administrator,
National Gallery of Art, Washington, DC
20565.

(c) John F. Kennedy Center for the Per-
forming Arts: Director of Operations, John
F. Kennedy Center for the Performing Arts,
Washington, DC 20566.

(d) Woodrow Wilson International Center
for Scholars: Assistant Director for Adminis-
tration, Woodrow Wilson International Cen-
ter for Scholars, Smithsonian Institution,
Washington, DC 20560.

[49 FR 9421, Mar. 13, 1984]

PARTS 531—599 [RESERVED]
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PART 701—PROCEDURES AND
SERVICES

Sec.
701.1 Application for employment.
701.2 Access to Library buildings.
701.3 Removal of materials from the Li-

brary buildings.
701.4 Information about the Library.
701.5 The Library’s reading rooms and pub-

lic use thereof.
701.6 Service of the general collections.
701.7 Reference and bibliographic assist-

ance.
701.8 Special study facilities.
701.9 Loans of library materials.
701.10 Loans of library materials for blind

and other physically handicapped per-
sons.

701.11 Lending of materials from the Li-
brary for exhibition.

701.12 Photoduplication service.
701.13 Service of African and Middle Eastern

materials.
701.14 Service of Asian materials.
701.15 Service of European materials.
701.16 Service of folklife materials.
701.17 Service of Hispanic materials.
701.18 Service of legal materials.
701.19 Service of local history and genea-

logical materials.
701.20 Service of manuscript materials.
701.21 Service of maps and cartographic ma-

terials.
701.22 Service of microfilmed materials.
701.23 Service of motion picture and tele-

vision materials.
701.24 Service of music materials.
701.25 Service of prints and photographs.
701.26 Service of rare books and special col-

lections.
701.27 Service of scientific and technical

materials.
701.28 Service of serial materials.
701.29 Service of sound recordings.
701.30 Cataloging distribution.
701.31 Library of Congress publications.
701.32 Offers of materials for purchase.
701.33 Acquisition of library materials by

non-purchase means and disposition of
surplus library materials.

701.34 Contracting officers.
701.35 Credit and recognition policy on the

use of the Library name, seal, or logo.
701.36 Use of the Seal of the Library of Con-

gress and the Library of Congress Trust
Fund Board.

AUTHORITY: 2 U.S.C. 136; 18 U.S.C. 1017.

§ 701.1 Application for employment.
The Library of Congress is an Ex-

cepted Service Legislative Branch
agency. As such, it has its own inde-
pendent merit system, and applicants

do not need Civil Service status to
apply for its positions. The Library has
a wide range of clerical, technical, and
professional positions (the latter being
primarily oriented to library oper-
ations such as processing, cataloging,
and reference, but with some positions
in non-librarian occupations such as
computer, subject area and research
analyst specialists). The Library’s Em-
ployment Office is located in Room
LM–107, James Madison Building, First
Street and Independence Avenue, SE.,
Washington, DC 20540. Information
about current employment needs and
the procedure for application may be
obtained by either visiting this office
(Monday–Friday, 8:30 a.m. to 4:30 p.m.),
calling during these hours at (202) 287–
JOBS, or writing to the above address.
A 24-hour recording of general informa-
tion is available at (202) 287–5295.

[46 FR 48660, Oct. 2, 1981]

§ 701.2 Access to Library buildings.

(a) In accordance with the Library’s
general policy, persons other than staff
members may be admitted to the Li-
brary buildings and to the various
areas therein that are open to the pub-
lic during the announced hours of pub-
lic opening. Such persons may be ad-
mitted to other areas within the build-
ings and at other times only in accord-
ance with established access regula-
tions.

(b) Persons having legitimate busi-
ness in buildings closed to the public
may be admitted after identification
by responsible officials in the building
or by authority as evidenced by a
building access pass issued by the Asso-
ciate Librarian for Management.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48660, Oct. 2, 1981]

§ 701.3 Removal of materials from the
Library buildings.

No material may be removed from
the Library buildings without the prop-
er stamp, pass, or other authorization
as prescribed by regulations estab-
lished by The Librarian of Congress.
All property including, but not limited
to, suitcases, briefcases, handbags,
large envelopes, packages, and office
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equipment may be inspected upon leav-
ing Library buildings in order to pre-
vent the improper removal of property
belonging to the U.S. Government.

[51 FR 22073, June 18, 1986]

§ 701.4 Information about the Library.
Information about the activities, pro-

gram, services, organization, and his-
tory of the Library of Congress is pro-
vided by the Information Office, which
has primary responsibility for respond-
ing, or for arranging for other divisions
of the Library to respond, to inquiries
on these subjects from the public and
from representatives of public-informa-
tion media. Such information is pro-
vided through publications and
through individual response by tele-
phone, by mail, and in personal con-
ference. For convenience of the public,
the office administers information
counters in the James Madison and
Thomas Jefferson Buildings; its staff
answers visitors’ inquiries about the
Library but does not provide reference
service for readers wishing to use the
Library’s collections. Free publications
about the Library and some price pub-
lications and facsimiles of famous doc-
uments are available at this counter.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 51
FR 22073, June 18, 1986]

§ 701.5 The Library’s reading rooms
and public use thereof.

(a) All members of the public wishing
to use materials from the Library’s
collections first must obtain a User
Card. The Library will issue User
Cards, in accordance with established
access regulations, to those persons
who present a valid photo identifica-
tion card containing their name and
current address. The Library-issued
User Card will include the name,
digitized photograph, and signature of
the user. It must be presented when re-
questing materials housed in the book
stacks or other non-public areas or
upon request of a Library staff mem-
ber. In accordance with Library regula-
tions which prescribe the conditions of
reader registration and use of Library
materials, presentation of a User Card
may be required for entry into certain
reading rooms. The Library will main-

tain the information found on the User
Cards, including the digitized photo-
graph and other pertinent information,
in an automated file for collections se-
curity purposes. Access to the auto-
mated file shall be limited to only
those Library staff whose official du-
ties require access. The automated file
shall be physically separated and ac-
cessible only from inside the Library.

(b) Materials in the general classified
collections of the Library are serviced
in the Main and Local History and
Genealogy reading rooms (Thomas Jef-
ferson Building), and the Science and
Social Science reading rooms (John
Adams Building). Special collections,
as explained further in subsequent sec-
tions, are serviced in the following
reading rooms; Archive of Folk Cul-
ture, European, Microform, and Rare
Book and Special Collections (Thomas
Jefferson Building), African and Middle
East and Asian (Adams Building), and
Geography and Map, Law Library,
Manuscript, Motion Picture and Tele-
vision, Newspaper and Current Periodi-
cal, Performing Arts, Prints and Pho-
tographs, and Recorded Sound Ref-
erence Center (James Madison Memo-
rial Building). Reference and biblio-
graphic assistance is provided by the
staff on duty in the reading rooms, to
the extent necessary to supplement the
reader’s prior use of library resources
elsewhere and/or to facilitate use of the
Library’s collections.

[51 FR 22073, June 18, 1986, as amended at 60
FR 34853, July 5, 1995]

§ 701.6 Service of the general collec-
tions.

(a) Requests for materials in the gen-
eral classified collections are submit-
ted by readers on forms provided for
that purpose. Available materials so
requested are located and delivered to
readers by the staff. Subject to speci-
fied limitations, materials may be re-
served for continued use. Access to the
bookstacks is permitted only under
regulations established by the Librar-
ian of Congress.

(b) Definitions.
(1) Security means administration of

continuing, effective controls in areas
where materials are housed for the pur-
pose of preprocessing or processing,
storage, access, or use. These controls
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are designed to safeguard against theft,
loss, misplacement, or damage from
improper use or vandalism and may
vary as appropriate to the quality,
monetary value, replaceability, fragil-
ity, or other special or unusual condi-
tions relating to the materials con-
cerned.

(2) Library material means:
(i) Items in all formats (including,

but not limited to, books and pam-
phlets; documents; manuscripts; maps;
microfiche, microfilms, and other
microforms; motion pictures, photo-
graphs, posters, prints, drawings, vid-
eotapes, and other visual materials;
newspapers and periodicals; recorded
discs, tapes, or audio/video/digital ma-
terials in other formats) either in the
collections of the Library of Congress
or acquired for and in process for the
Library’s collections;

(ii) Objects such as musical instru-
ments, printing blocks, copper engrav-
ing plates, paintings, and scrolls, and

(iii) Control files, which are manual
or automated files essential to the
physical or intellectual access to Li-
brary materials, such as catalogs, com-
puter tapes, finding aids, and shelflists.
These include items that are acquired
as an integral part of Library mate-
rials and are accessioned into the col-
lections with them permanent inven-
tory records, public catalogs, and other
finding aids.

(3) Security-controlled environment
means, but is not limited to: general
and special reading rooms and research
facilities where materials are issued
under controlled circumstances for use
of readers; the bookstacks and other
storage facilities where materials are
housed when not in use; and work areas
where materials are held temporarily
for processing.

(c) General policy for use of Library
materials. Materials retrieved for read-
ers’ use shall be used only in assigned
reading rooms or research facilities.
Use elsewhere in Library buildings re-
quires specific authorization from des-
ignated staff members of the custodial
unit. Use of materials assigned to ref-
erence collections shall be in accord-
ance with established regulations. To
minimize the risk of theft, loss, or
damage when the materials are re-
moved from designated storage areas,

the conditions of availability and use
will vary as appropriate to the quality
of materials, their monetary value,
replaceability, format, physical condi-
tion, and the purpose for which they
are to be circulated—reader use within
the Library, exhibits, preservation,
photoduplication, or loan outside the
Library. Unless otherwise specified by
Library regulations, and/or legal or
contractual obligations, the conditions
and procedures for use of materials, in-
cluding duplication, either inside or
outside of the Library buildings, shall
be determined by or in consultation
with the unit head responsible for the
custody of the material used.

(1) Any material removed from the
security-controlled environment of a
reading room or storage area, and
meeting the established criteria must
be charged as an internal or external
loan through the Loan Division, in ac-
cordance with established loan regula-
tions. The security of in-process mate-
rial, and special collections material
not meeting the criteria of these regu-
lations, is the responsibility of the di-
vision chief or equivalent Library offi-
cer with physical control of the mate-
rial. That division shall determine
whether or not a Loan Division inter-
nal charge must be created when an
item is removed for use. If a Loan Divi-
sion record is not created, the division
shall create and maintain a local
record until the item is returned.

(2) When the period of use is com-
pleted, all materials shall be returned
immediately to the custodial unit to be
placed in designated shelf or other lo-
cations in assigned storage areas.
Charge records for the returned mate-
rials shall be removed from the charge
files.

(d) Penalties. Readers who violate es-
tablished conditions and/or procedures
for using material are subject to pen-
alties to be determined by or in con-
sultation with the unit head respon-
sible for the custody of the material
used.

(1) When a reader violates a condition
and/or procedure for using material,
the division chief or head of the unit
where the infraction occurred may,
upon written notification, deny further
access to the material, or to the unit in
which it is housed, to be determined by
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the nature of the infraction and the
material involved.

(2) Within five workdays of receipt of
such notification, the reader may make
a written request, including the rea-
sons for such request to the Associate
Librarian for that service unit, or his/
her designee, for a reconsideration of
said notification.

(3) The Associate Librarian for that
service unit, or his/her designee, shall
respond within five workdays of receipt
of such request for reconsideration and
may rescind, modify, or reaffirm said
notification, as appropriate.

(4) Repeated violations of established
conditions and/or procedures for using
material may result in denial of fur-
ther access to the premises and further
use of the Library’s facilities or rev-
ocation of the reader’s User Card, in
accordance with established access reg-
ulations.

(5) Mutilation or theft of Library
property also may result in criminal
prosecution, as set forth in 18 U.S.C.
641, 1361, and 2071; and 22 D.C. Code 3106.

(6) In certain emergency situations
requiring prompt action, the division
chief or head of the unit where the in-
fraction occurred immediately may
deny further access to the material or
unit prior to making written notifica-
tion action. In such cases, the reader
shall be notified, in writing, within
three days of the action taken and the
reasons therefor. The reader then may
request reconsideration.

(7) A copy of any written notification
delivered pursuant to this part shall be
forwarded to the Captain, Library Po-
lice, the service unit, and the Director,
Integrated Support Services, for reten-
tion.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 51
FR 22073, June 18, 1986; 60 FR 34853, July 5,
1995]

§ 701.7 Reference and bibliographic as-
sistance.

(a) Reference and bibliographic serv-
ices provided in response to requests
from readers and requests received by
telephone and by mail are governed by
policies and regulations established by
the Librarian of Congress.

(b) Readers requiring reference and
bibliographic assistance in the general

collections and aid in the use of the
catalogs may request help from the
staff on duty in the general reading
rooms. Requests for such assistance in
special collections are referred to the
appropriate specialized division and
reading rooms.

(c) Reference inquiries and requests
for service which cannot be satisfied by
other libraries or scholarly institutions
nearer the inquirer may be submitted
to the Library of Congress, which will
respond to them insofar and on such
conditions as available staff and facili-
ties permit.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48661, Oct. 2, 1981]

§ 701.8 Special study facilities.
Special study facilities and reserved

shelves are available for assignment to
persons engaged in research. Applica-
tions for such assignments are acted
upon by the Chief of the General Read-
ing Rooms Division or by other author-
ized officials, and assignments on ap-
proved applications are made on speci-
fied conditions of registration, tenure,
and use.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48661, Oct. 2, 1981]

§ 701.9 Loans of library materials.
The Library of Congress is not a pub-

lic circulating library and no material
in its collections may be taken from
the Library buildings except upon ap-
proval by the Chief of the Loan Divi-
sion. Members of Congress, heads of ex-
ecutive departments, and other statu-
tory borrowers, however, have the
privilege of withdrawing books by vir-
tue of their office. Subject to regula-
tions and conditions established by The
Librarian of Congress, special permis-
sion to withdraw materials may be
given to congressional staff. Applica-
tions for such privilege are acted upon
by the Chief of the Loan Division, who
is responsible for the interpretation
and enforcement of the regulations
governing loans. Except for Members of
Congress, heads of executive depart-
ments, and others authorized by the
Librarian to have materials assembled
and delivered to them, persons having
the borrowing privilege must present
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materials to be borrowed to the Loan
Division for recording and for issuance
of a door pass. Borrowers must present
the materials for inspection to the
guards on duty at the exits to the Li-
brary buildings. Materials are issued
on interlibrary loan to other libraries
within and outside the District of Co-
lumbia under regulations established
by the Librarian of Congress. Applica-
tions from established libraries for
such loans, and requests for informa-
tion about interlibrary loans and loan
service, generally, should be directed
to the Chief of the Loan Division.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48661, Oct. 2, 1981; 51 FR 22073, June 18,
1986]

§ 701.10 Loans of library materials for
blind and other physically handi-
capped persons.

(a) Program. In connection with the
Library’s program of service under the
Act of March 3, 1931 (46 Stat. 1487), as
amended, its National Library Service
for the Blind and Physically Handi-
capped provides books in raised char-
acters (braille), on sound reproduction
recordings, or in any other form, under
regulations established by the Librar-
ian of Congress. The National Library
Service also provides and maintains re-
producers for such sound reproduction
recordings for the use of blind and
other physically handicapped residents
of the United States, including the sev-
eral States, Territories, Insular Posses-
sions, and the District of Columbia,
and American citizens temporarily
domiciled abroad.

(b) Eligibility criteria. (1) The follow-
ing persons are eligible for such serv-
ice:

(i) Blind persons whose visual acuity,
as determined by competent authority,
is 20/200 or less in the better eye with
correcting glasses, or whose widest di-
ameter if visual field subtends an angu-
lar distance no greater than 20 degrees.

(ii) Persons whose visual disability,
with correction and regardless of opti-
cal measurement, is certified by com-
petent authority as preventing the
reading of standard printed material.

(iii) Persons certified by competent
authority as unable to read or unable

to use standard printed material as a
result of physical limitations.

(iv) Persons certified by competent
authority as having a reading disabil-
ity resulting from organic dysfunction
and of sufficient severity to prevent
their reading printed material in a nor-
mal manner.

(2) In connection with eligibility for
loan services ‘‘competent authority’’ is
defined as follows:

(i) In cases of blindness, visual dis-
ability, or physical limitations ‘‘com-
petent authority’’ is defined to include
doctors of medicine, doctors of osteop-
athy, ophthalmologists, optometrists,
registered nurses, therapists, profes-
sional staff of hospitals, institutions,
and public or welfare agencies (e.g., so-
cial workers, case workers, counselors,
rehabilitation teachers, and super-
intendents). In the absence of any of
these, certification may be made by
professional librarians or by any per-
sons whose competence under specific
circumstances is acceptable to the Li-
brary of Congress.

(ii) In the case of reading disability
from organic dysfunction, competent
authority is defined as doctors of medi-
cine who may consult with colleagues
in associated disciplines.

(c) Loans through regional libraries.
Sound reproducers are lent to individ-
uals and appropriate centers through
agencies, libraries, and other organiza-
tions designated by the Librarian of
Congress to service specific geographic
areas, to certify eligibility of prospec-
tive readers, and to arrange for mainte-
nance and repair of reproducers. Li-
braries designated by the Librarian of
Congress serve as local or regional cen-
ters for the direct loan of such books,
reproducers, or other specialized mate-
rial to eligible readers in specific geo-
graphic areas. They share in the cer-
tification of prospective readers, and
utilize all available channels of com-
munication to acquaint the public
within their jurisdiction with all as-
pects of the program.

(d) National collections. The Librarian
of Congress, through the National Li-
brary Service for the Blind and Phys-
ically Handicapped, defines regions and
determines the need for new regional
libraries in cooperation with other li-
braries or agencies whose activities are
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primarily concerned with the blind and
physically handicapped. It serves as
the center from which books, record-
ings, sound reproducers, and other spe-
cialized materials are lent to eligible
blind and physically handicapped read-
ers who may be temporarily domiciled
outside the jurisdictions enumerated
by the Act. It maintains a special col-
lection of books in raised characters
and on sound reproduction recordings
not housed in regional libraries and
makes these materials available to eli-
gible borrowers on interlibrary loan.

(e) Institutions. The reading materials
and sound reproducers for the use of
blind and physically handicapped per-
sons may be loaned to individuals who
qualify, to institutions such as nursing
homes and hospitals, and to schools for
the blind or physically handicapped for
the use of such persons only. The read-
ing materials and sound reproducers
may also be used in public or private
schools where handicapped students
are enrolled; however, the students in
public or private schools must be cer-
tified as eligible on an individual basis
and must be the direct and only recipi-
ents of the materials and equipment.

(f) Musical scores. The National Li-
brary Service also maintains a library
of musical scores, instructional texts,
and other specialized materials for the
use of the blind and other physically
handicapped residents of the United
States and its possessions in furthering
their educational, vocational, and cul-
tural opportunities in the field of
music. Such scores, texts, and mate-
rials are made available on a loan basis
under regulations developed by the Li-
brarian of Congress in consultation
with persons, organizations, and agen-
cies engaged in work for the blind and
for other physically handicapped per-
sons.

(g) Veterans. In the lending of such
books, recordings, reproducers, musical
scores, instructional texts, and other
specialized materials, preference shall
be at all times given to the needs of the
blind and other physically handicapped
persons who have been honorably dis-
charged from the Armed Forces of the
United States.

(h) Inquiries for information relative
to the prescribed procedures and regu-
lations governing such loans and re-

quests for loans should be addressed to:
Director, National Library Service for
the Blind and Physically Handicapped,
Library of Congress, Washington, DC
20542.

[39 FR 20203, June 7, 1974, as amended at 46
FR 48661, Oct. 2, 1981]

§ 701.11 Lending of materials from the
Library for exhibition.

Subject to special conditions and pro-
cedures determined by the Library,
certain materials in the Library’s col-
lections are available for loan to recog-
nized institutions, such as libraries and
museums, with established exhibition
programs and with staffs proficient in
handling the particular material re-
quested. This service is subject to limi-
tations in terms of the character of the
materials and the availability of staff
to prepare materials for shipment.
Each request for loan is judged on its
particular merits, i.e., type of institu-
tion and program for which loan is pro-
posed in relation to the importance and
value, both monetary and intrinsic, of
the material requested and the prob-
ability of its being replaceable in the
event of loss. Communications con-
cerning the lending of materials for ex-
hibition should be addressed to the Ex-
hibits Officer, Library of Congress,
Washington, DC 20540.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973]

§ 701.12 Photoduplication service.
Photocopies of materials in the Li-

brary’s general and special collections
may be obtained from the Library’s
Photoduplication Service at prevailing
rates and subject to prescribed con-
tract provisions, provided that they are
not subject to copyright or other re-
strictions, or provided that permission
to copy has been obtained. Order forms
for photocopies may be secured from
the Photoduplication Service, Library
of Congress, Washington, DC 20540.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973]

§ 701.13 Service of African and Middle
Eastern materials.

(a) Services to readers in the African
and Middle Eastern Division are pro-
vided in accordance with prescribed
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conditions of use of materials in the
custody of the division: materials writ-
ten or printed in Arabic, Hebrew, Per-
sian, Turkish, Yiddish, etc.

(b) Readers requiring reference and
bibliographic assistance in the general
areas of African and Middle Eastern
studies are assisted in the African and
Middle Eastern Division’s three compo-
nent sections: African, Hebraic, and
Near East, each of which maintains a
reference collection and pertinent bib-
liographic tools. Reference service on
special materials of interest to African
and Middle Eastern studies (except
law) is provided by the divisions hold-
ing such materials, as identified in
§ 701.5. In the fields of science and tech-
nology, reference and bibliographic
services are provided by the Science
and Technology Division.

[51 FR 22073, June 18, 1986]

§ 701.14 Service of Asian materials.
(a) Services to readers in the Asian

Division are provided in accordance
with prescribed conditions of use of
materials in the custody of the divi-
sion: materials written or printed in
Bengali, Burmese, Chinese, Hindi, Indo-
nesian, Japanese, Korean, Thai, Urdu,
Vietnamese, etc.

(b) Readers requiring reference and
bibliographic assistance in the general
areas of Asian studies are assisted in
the Asian Division’s three component
sections. Reference service on special
materials of interest to Asian studies
(except law) is provided by the divi-
sions holding such materials, as identi-
fied in § 701.5. In the fields of science
and technology, reference and biblio-
graphic services are provided by the
Science and Technology Division.

[51 FR 22073, June 18, 1986]

§ 701.15 Service of European materials.
(a) Services to readers in the Euro-

pean Division are provided in accord-
ance with prescribed conditions of use
of the materials in the custody of the
European Division: Unbound serials
and newspapers, (with the exception of
those assigned to the Law Library),
written or printed in any of the Slavic
languages and in Estonian, Latvian,
and Lithuanian. Readers requesting
reference and bibliographic assistance

on European materials classified in the
general collections are assisted by staff
on duty in the general reading rooms,
or in the European Reading Room,
which maintains a reference collection
and pertinent informational files.

(b) The professional staff of the Euro-
pean Division renders reference and
bibliographic services pertaining to the
cultural, political, social, and eco-
nomic life of Albania, Austria, Bel-
gium, Bulgaria, Cyprus,
Czechosloviakia, Denmark, Estonia,
Finland, France, the German Demo-
cratic Republic, the Federal Republic
of Germany, Greece, Hungary, Iceland,
Italy, Latvia, Liechtenstein, Lithua-
nia, Luxembourg, Monaco, The Nether-
lands, Norway, Poland, Romania, San
Marino, the Soviet Union, Sweden,
Switzerland, the Vatican City, and
Yugoslavia. Reference service on spe-
cial materials of interest to European
studies (except law) is provided by the
divisions holding such materials, as
identified in § 701.5. In the fields of
science and technology, reference and
bibliographic services are provided by
the Science and Technology Division.

[51 FR 22073, June 18, 1986]

§ 701.16 Service of folklife materials.

(a) The American Folklife Center
renders specialized reference, biblio-
graphic and consulting services per-
taining to ‘‘preserving and presenting’’
folk cultural traditions in the United
States. The Center is not a grant-giv-
ing agency but concentrates on varied
services to the field—coordination of
folk cultural activities, local, state,
Federal and at the Library of Congress;
field projects, technical and consultant
services; research and archival service;
and publications, exhibits and live
presentations designed to disseminate
ideas and materials pertaining to
American folk culture.

(b) The Center’s Archive of Folk
Song provides reference and referral
services concerning folklife and
ethnomusicology by telephone,
through correspondence, and directly
to readers in the Archive’s Reading
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Room on the Library’s pertinent col-
lection of books, periodicals, record-
ings, manuscripts, etc. Printed descrip-
tions of the Archive’s published ref-
erence and findings aids, recordings, in-
tern program, and other services, are
available from the Archive of Folk Cul-
ture, Library of Congress, Washington,
DC 20540.

[46 FR 48663, Oct. 2, 1981, as amended at 51 FR
22073, June 18, 1986]

§ 701.17 Service of Hispanic materials.
(a) Readers requesting reference and

bibliographic assistance on hispanic
materials classified in the general col-
lections may consult staff on duty in
the general reading rooms, or in the
Hispanic Reading Room, which main-
tains a reference collection and perti-
nent informational files.

(b) The professional staff of the His-
panic Division renders reference and
bibliographic services pertaining to the
cultural, political, social and economic
life of Spain, Portugal, and the coun-
tries of Latin America and the Carib-
bean, as well as for materials pertain-
ing to the social and cultural life of
Hispanics in the United States. Ref-
erence service on special materials of
interest to Hispanic studies (except
law) is provided by the divisions hold-
ing such materials, as identified in
§ 701.5. In the fields of science and tech-
nology, reference and bibliographic
services are provided by the Science
and Technology Division.

[51 FR 22074, June 18, 1986]

§ 701.18 Service of legal materials.
(a) Legal materials are served in the

reading room of the Law Library in the
James Madison Building. Those vol-
umes which are not on the open shelves
may be obtained for reading room use
by filling out and presenting to a ref-
erence assistant a slip provided for the
purpose.

(b) The collections of the Law Li-
brary are available in part, for use out-
side the Library for a limited period, to
authorized borrowers in Washington,
DC, and through interlibrary loan to
the general public residing in other
parts of the country, in conformity
with Loan Division procedures. Books
which are lent for use outside of the

Law Library must be charged in the
Law Library. Books which are lent for
use outside the Library building must
be charged in the Loan Division, where
a formal charge is made and a door
pass is issued.

[46 FR 48662, Oct. 2, 1981]

§ 701.19 Service of local history and
genealogical materials.

Readers requesting reference and bib-
liographic assistance on materials in
local history and genealogy may con-
sult the staff in the Local History and
Genealogy Room.

[46 FR 48662, Oct. 2, 1981]

§ 701.20 Service of manuscript mate-
rials.

(a) Services to readers in the Manu-
script Reading Room are provided in
accordance with prescribed conditions
of reader registration and use of the
materials in the custody of the Manu-
script Division. The use of such mate-
rials is restricted to the Manuscript
Reading Room.

(b) The professional staff of the
Manuscript Division renders reference
and bibliographic services pertaining
to its collections by telephone, through
correspondence, and directly to adult
readers in the Manuscript Reading
Room.

[51 FR 22074, June 18, 1986]

§ 701.21 Service of maps and car-
tographic materials.

(a) Services to readers in the Geog-
raphy and Map Reading Room are pro-
vided in accordance with prescribed
conditions of reader registration and
use of the maps, atlases and globes in
the custody of the Geography and Map
Division. The use of such materials is
restricted to the Geography and Map
Reading Room.

(b) The professional staff of the Geog-
raphy and Map Division renders ref-
erence and bibliographic services per-
taining to its collections by telephone,
through correspondence, and directly
to adult readers in the Geography and
Map Reading Room.

[51 FR 22074, June 18, 1986]
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§ 701.22 Service of microfilmed mate-
rials.

(a) Service to readers in the
Microform Reading Room is provided
in accordance with prescribed condi-
tions governing the use of microfilm
and microprint material in the custody
of the Microform Reading Room. Inves-
tigators may requisition inkprint ma-
terials from other collections of the Li-
brary for use in the Microform Reading
Room, but such requests will be subject
to limitations consistent with the care
and service of the collections, and with
regard for service to readers in other
reading rooms.

(b) Other units have custody of
microfilmed materials, such as manu-
scripts, newspapers, music, law, and
orientalia, and render service on these
materials.

[46 FR 48662, Oct. 2, 1981]

§ 701.23 Service of motion picture and
television materials.

(a) Services to readers in the Motion
Picture and Television Reading Room
are provided in accordance with pre-
scribed conditions of reader registra-
tion and use of the motion picture film,
and videotape materials in the custody
of the Motion Picture, Broadcasting
and Recorded Sound Division. The use
of such materials is restricted to the
Motion Picture and Television Reading
Room.

(b) The professional staff of the Mo-
tion Picture, Broadcasting and Re-
corded Sound Division renders ref-
erence and filmographic services per-
taining to its collections by telephone,
through correspondence and directly to
adult readers in the Motion Picture
and Television Reading Room.

[51 FR 22074, June 18, 1986]

§ 701.24 Service of music materials.
(a) Services to readers in the Per-

forming Arts Reading Room are pro-
vided in accordance with prescribed
conditions of reader registration and
use of the music materials in the cus-
tody of the Music Division. The use of
such materials is restricted to the Per-
forming Arts Reading Room.

(b) The professional staff of the
Music Division renders reference and
bibliographic services pertaining to its

collections, by telephone, through cor-
respondence and directly to adult read-
ers in Performing Arts Reading Room
(see also § 701.29).

[51 FR 22074, June 18, 1986]

§ 701.25 Service of prints and photo-
graphs.

(a) Services to readers in the Prints
and Photographs Reading Room are
provided in accordance with prescribed
conditions of reader registration and
use of the collections of fine and his-
torical prints, drawings, photographs,
posters, and architectural drawings
and photographs, in the custody of the
Prints and Photographs Division. The
use of such materials is restricted to
the Prints and Photographs Reading
Room.

(b) The professional staff of the
Prints and Photographs Division ren-
ders reference and bibliographic serv-
ices pertaining to its collections, by
telephone, through correspondence and
directly to adult readers in the Prints
and Photographs Reading Room.

[51 FR 22074, June 18, 1986]

§ 701.26 Service of rare books and spe-
cial collections.

(a) Services to readers in the Rare
Book and Special Collections Reading
Room are provided in accordance with
prescribed conditions of reader reg-
istration and use of the materials in
the custody of the Rare Book and Spe-
cial Collections Division. The use of
such materials is restricted to the Rare
Book and Special Collections Reading
Room.

(b) The professional staff of the Rare
Book and Special Collections Division
renders reference and bibliographic
services pertaining to its collections by
telephone, through correspondence,
and directly to adult readers in the
Rare Book and Special Collections
Reading Room.

(c) Service to readers of the rare
books in the custody of the Law Li-
brary and the Music Division are sub-
ject to similar regulations.

[51 FR 22074, June 18, 1986]
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§ 701.27 Service of scientific and tech-
nical materials.

(a) Readers requesting reference and
bibliographic assistance in science and
technology may consult the staff on
duty in the Science Reading Room. In-
quiries are referred when necessary to
subject specialists in the Science and
Technology Division. A special collec-
tion of technical reports is available in
the Science Reading Room. Materials
on science in the Library’s subject-
classified collections are also served in
the Library’s other general reading
rooms.

(b) In answering requests for referral
service, the Resources Analysis Section
of the General Reading Rooms Division
compiles names, addresses, telephone
numbers, and brief descriptions of ap-
propriate information resources, which
may include professional societies, uni-
versity research bureaus and insti-
tutes, Federal and State agencies, in-
dustrial laboratories, museums, testing
stations, and individual experts as well
as more traditional sources of informa-
tion, such as technical libraries, infor-
mation and document centers, and ab-
stracting and indexing services.

[51 FR 22074, June 18, 1986]

§ 701.28 Service of serial materials.

(a) Services to readers in the News-
paper and Current Periodical Reading
Room are provided in accordance with
prescribed conditions of use of the col-
lections of current and unbound peri-
odicals, bound, unbound and micro-
filmed newspapers, Government docu-
ments, ephemera, etc. not assigned to
other divisions, in the custody of the
Serial and Government Publications
Division. The use of such materials is
restricted to the Newspaper and Cur-
rent Periodical Reading Room.

(b) The professional staff of the Se-
rial and Government Publications Divi-
sion renders reference and biblio-
graphic services pertaining to its col-
lections as well as to the government
publications in the general classified
collections, by telephone, through cor-
respondence and directly to adult read-
ers in the Newspaper and Current Peri-
odical Reading Room.

[51 FR 22074, June 18, 1986]

§ 701.29 Service of sound recordings.

(a) Services to readers in the Re-
corded Sound Reference Center in the
Performing Arts Reading Room are
provided in accordance with prescribed
conditions of reader registration and
use of the sound recordings of all kinds
(except recordings for the blind) in the
custody of the Motion Picture, Broad-
casting and Recorded Sound Division.
The use of such materials, for serious
research only, is restricted to the Per-
forming Arts Reading Room and ap-
pointments to use them must be
sought in advance by application to the
Motion Picture, Broadcasting and Re-
corded Sound Division.

(b) The professional staff of the Re-
corded Sound Reference Center renders
reference and discographic services
pertaining to the collections, by tele-
phone, through correspondence, and di-
rectly to adult readers in the Perform-
ing Arts Reading Room.

(c) Reference and information per-
taining to folk music and
ethnomusicology are available from
the Archive of Folk Culture, American
Folklife Center.

(d) A list of recordings of poetry and
folk music issued by the Library of
Congress and available for a sale may
be obtained from the Public Services
Coordinator, Motion Picture, Broad-
casting and Recorded Sound Division,
Library of Congress, Washington, DC
20540.

[51 FR 22075, June 18, 1986]

§ 701.30 Cataloging distribution.

Bibliographic products and services
are produced and supplied to the Li-
brary of Congress and other libraries
by the Cataloging Distribution Service.
The Service sells bibliographic data in
the form of printed cards, machine-
readable tapes (MARC), book catalogs,
microfiche catalogs and technical pub-
lications to libraries, learned societies,
professional institutions, government
agencies, private institutions, and co-
operative and commercial processing
centers. Information may be obtained
from the Cataloging Distribution Serv-
ice, Library of Congress.

[51 FR 22075, June 18, 1986]
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§ 701.31 Library of Congress publica-
tions.

Publications of the Library include
guides to its collections and services,
catalogs of materials in the Library of
Congress and other libraries, lists and
descriptions of serials and monographs
received, registers of personal papers of
American public figures, bibliog-
raphies, facsimiles of rare items in its
collections, exhibit catalogs, annual
reports, acquisitions reports, and var-
ious other issuances relating to the Li-
brary and its programs. Most of the Li-
brary’s publications are sold by the Su-
perintendent of Documents, Govern-
ment Printing Office, Washington, DC
20402. A complete list of available pub-
lications, Library of Congress Publica-
tions in Print, is distributed free by the
Central Services Division, Library of
Congress, Washington, DC 20540.

[46 FR 48663, Oct. 2, 1981, as amended at 51 FR
22075, June 18, 1986]

§ 701.32 Offers of materials for pur-
chase.

The Library solicits offers of library
materials (including books, periodicals,
pamphlets, manuscripts, maps, views,
music, recordings, motion pictures,
photographs, posters, prints, etc.).
Lists or catalogs offering materials
should specify author, title, place of
publication, date of publication,
whether or not copyrighted, edition
note, series note, and number of pages
or volumes. Each item must be priced.
All offers of materials and all other
correspondence concerning the acquisi-
tion by purchase of materials for the
Library’s collections (including in-
voices, statements, and questions con-
cerning payment for material pur-
chased by the Library) should be ad-
dressed to the Library of Congress,
Order Division, Washington, DC 20504.
Materials should be sent ‘‘on approval’’
unless specifically requested by the
Order Division.

[51 FR 22075, June 18, 1986; 51 FR 23537, June
30, 1986]

§ 701.33 Acquisition of library mate-
rials by non-purchase means and
disposition of surplus library mate-
rials.

(a) Acquisition of non-purchase mate-
rials. The Exchange and Gift Division
has responsibility for the Library’s ac-
quisition of materials by non-purchase
means, including exchange, gift and
transfer, and other government
sources.

(1) Exchanges. Official exchanges,
numbering about one hundred agree-
ments, are maintained between the Li-
brary and official agencies or institu-
tions designated in other countries to
send and receive official documents.
Agreements for official exchanges stem
from multilateral treaties, Executive
Agreements, and informal agreements.
Sets of U.S. official publications are
supplied under these agreements. In ad-
dition to official exchanges, general (or
non-official) exchanges negotiated on
an informal basis are conducted with
government agencies at all levels, uni-
versities, colleges, museums, libraries,
learned organizations and inter-
national organizations. (Currently
about 15,000 non-official exchanges are
in effect throughout the world). The
Library sends to these exchange part-
ners selections from its duplicates or
current U.S. Government publications.
By law (44 U.S.C. 1718 and 1719) the Li-
brary is authorized to requisition for
use on international exchange up to 125
copies of each U.S. Government publi-
cation issued by the Government
Printing Office.

(2) Gift. The Library solicits gifts
from individuals, businesses, founda-
tions, and other organizations through-
out the world, including unions, politi-
cal parties, chambers of commerce, re-
ligious groups, etc., that do not enter
into exchanges or offer their publica-
tions for regular sale. The Library also
actively solicits material for its special
collections which it would not usually
be in a position to purchase, including
personal papers, music manuscripts,
sound recordings, rare books, fine
prints and photographs, etc.
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(3) Government source. In addition to
the documents provided by the Super-
intendent of Documents for inter-
national exchange, the Library is enti-
tled under 44 U.S.C. 1718 to requisition
up to 25 copies of each publication is-
sued by the Government Printing Of-
fice for use in its own collections.
Other laws provide the Library with
books for the blind and with publica-
tions deposited for copyright. Under a
variety of arrangements the Exchange
and Gift Division also acquires the offi-
cial publications of the states, terri-
tories, and possessions of the United
States for listing in its accessions list,
the Monthly Checklist of State Publica-
tions, and for inclusion in its collec-
tions.

(4) Transfer. Libraries and other agen-
cies of the Federal Government are en-
couraged to send to the Library for dis-
position soft or hard-bound books that
are surplus to their needs in the follow-
ing categories: (1) Novels and (2) Ref-
erence works (e.g. encyclopedias, direc-
tories, guides, such as Encyclopedia of
Associations, The World of Learning,
The Stateman’s Yearbook, Books in
Print, etc.) not older than three years.
And not older than five years in: (1)
Humanities (art, music, belles letters
etc.); (2) History and area studies; (3)
Social sciences (economics, politics,
etc.); (4) Education; and (5) Science (ag-
riculture, medicine, computer science,
mathematics, physics, etc.). Such
transferred materials are needed to fill
gaps in the Library’s holdings, for ex-
changes, to transfer to other Federal
agencies, and to make available
through the Surplus Books Program to
qualified recipients. The Library’s Ex-
change and Gift Division (E&G) re-
quests notification at the earliest pos-
sible date of any government libraries
that are scheduled to close or be sub-
stantially reduced. The Library also re-
quests that shipments of 1,000 pounds
or more be cleared with E&G in ad-
vance. The Library does not accept
bound and unbound serials. Federal
agencies should dispose of surplus seri-
als, and other surplus library materials
not specified above, in accordance with
their agency’s regulations governing
the disposal of surplus materials.

(b) Disposition of surplus books. The
Exchange and Gift Division has avail-

able at all times surplus books not
needed by the Library for its own uses.
These materials are made available for
selection on exchange by eligible insti-
tutions, organizations, book dealers,
and collections, and by donation to
educational institutions (tax-supported
or non-profit schools, school systems,
colleges, universities, museums, and
public libraries), non-profit tax-exempt
organizations (section 501 of IRS Code)
and public bodies (agencies of local,
state, or national governments) in the
United States. A public library is de-
fined as ‘‘a library that serves free all
residents of a community, district,
state, or region, and receives its finan-
cial support in whole or in part from
public funds.’’

(c) Inquiries concerning the programs
relating to the acquisition of materials
for the collections of the Library by
non-purchase methods and the disposi-
tion of surplus materials should be ad-
dressed to: Chief, Exchange and Gift
Division, Library of Congress, Wash-
ington, DC 20540.

[46 FR 35088, July 7, 1981. Redesignated at 46
FR 48663, Oct. 2, 1981, and amended at 51 FR
22075, June 18, 1986; 61 FR 49262, Sept. 19, 1996]

§ 701.34 Contracting officers.

Incumbents of the following positions
are authorized to contract for mate-
rials and services on behalf of the Li-
brary of Congress and to execute con-
tracts in the areas as specified below.
The Librarian of Congress may further
delegate contracting authority in spe-
cific situations.

Library officers Area of contracting authority

The Librarian of
Congress.

All areas.

The Deputy Librar-
ian of Congress.

All areas.

The Associate Li-
brarian of Con-
gress.

All areas.

Associate Librarian
for Management.

All areas except materials for the Li-
brary’s collections.

Director, Congres-
sional Research
Service (CRS).

Agreements to procure experts or con-
sultants (including stenographic re-
porters) pursuant to 2 U.S.C.
166(h)(2).

Assistant Librarian
for Research
Services.

Performance fees for readings, lec-
tures, dramatic fees, and the Council
of Scholars.

Director, Library
Environment Re-
sources Office.

Rental/space agreements with Govern-
ment agencies.
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Library officers Area of contracting authority

Director, Acquisi-
tions and Over-
seas Operations,
Processing Serv-
ices.

Agreements for bibliographic services.

Director, National
Library for the
Blind and Phys-
ically Handi-
capped.

Collection materials for the Library’s
blind and physically handicapped
program.

Director of Publish-
ing.

Agreements directly related to publica-
tions of the Publishing Office.

Chief, Procurement
and Supply Divi-
sion.

All areas except materials for the Li-
brary’s collections.

Chief and Assistant
Chief, Order Divi-
sion.

Purchased materials for the Library’s
collections.

Chief and Assistant
Chief, Exchange
and Gift Division.

Agreements involving all non-purchase
materials for the Library’s collections
(exchanges, gifts, deposits, and so
forth).

Chief, Financial
Management Of-
fice, and Budget
Officer.

Interagency agreements, entertainment,
performance of services by the Li-
brary and interdepartmental charges.

Chief, Manuscript
Division.

Agreements involving the Library’s lit-
erature programs (nonappropriated
funds).

Chief, Music Divi-
sion.

Agreements involving the Library’s
music programs (nonappropriated
funds).

Exhibits Officer ...... Agreements involving loans of exhibits.
Staff Training and

Development Of-
ficer.

Training agreements with educational
institutions.

[52 FR 34383, Sept. 11, 1987]

§ 701.35 Credit and recognition policy
on the use of the library name, seal,
or logo.

(a) Purpose.
The purpose of this section is to as-

sure that the Library of Congress is
properly and appropriately identified
and credited as a source of materials in
publications that rely on Library re-
sources, so that the public may know
that the resources in its national li-
brary are being used productively in
fulfillment of its mission.

(b) Definitions.
(1) Publication means any tangible ex-

pression of words or thoughts in any
form or format, including print, sound
recording, television, optical disc, soft-
ware, online delivery, or other tech-
nology now known or hereinafter cre-
ated. It includes the whole range of
tangible products from simple signs,
posters, pamphlets, and brochures to
books, television productions, and
movies.

(2) Internal Library publication means
a publication over which any unit of

the Library has complete or substan-
tial control or responsibility.

(3) Collaborative publications means
those in which any unit of the Library
is providing more than routine assist-
ance. The assistance may be pursuant
to a formal agreement or may simply
be an extensive courtesy.

(4) Commercial publications means
those known or likely to involve subse-
quent mass distribution, whether by a
for-profit or not-for-profit organization
or individual.

(5) Noncommercial user means an indi-
vidual whose publication includes a
significant number of Library ref-
erences, but the intended purpose of
which is personal, scholarly, or non-
commercial.

(6) Official Library logo means any of-
ficial seal of the Library.

(c) Credit and recognition policy.
(1) The name ‘‘Library of Congress,’’

or any abbreviation thereof, is used of-
ficially to represent the Library of
Congress and its programs, projects,
functions, activities, or elements
thereof. In addition, the Library recog-
nizes that its name may be used
informationally by others in publica-
tions. Except as provided for in this
part, however, the use of the Library’s
name, explicitly or implicitly to en-
dorse materials in any publication, is
prohibited.

(2) The Library of Congress seal sym-
bolizes the Library’s authority and
standing as an official agency of the
U.S. Government. As such, it shall be
displayed only on official documents or
publications of the Library. The seal of
the Library of Congress Trust Fund
Board shall be affixed to documents of
that body as prescribed by the Librar-
ian of Congress. Procedures governing
the use of any other Library of Con-
gress logo are set out in paragraphs
(c)(3) through (c)(10) of this section.

(3) Questions regarding the appro-
priateness of the recognition or credit
shall be referred to the Public Affairs
Office.

(4) Internal Publications. Each inter-
nal Library publication shall include a
copy of an official Library logo in a po-
sition, format, and location suitable to
the particular media involved. The
logo may be alone or in addition to an
approved unit or activity logo, but
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shall be no less prominent than any
other logo used, except in the cases of
the Copyright Office, the Congressional
Research Service, and the Center for
the Book. Other exceptions to this pol-
icy may be made only if a written re-
quest is approved by the Management
Team member under whose jurisdiction
the publication falls.

(5) Collaborative/Commercial Publica-
tions

(i) Individuals with whom the Li-
brary is engaged in a collaborative pub-
lication, and individuals requesting as-
sistance for commercial publications,
shall be instructed regarding Library
policy on credit, recognition, and en-
dorsement by the Library employee
with whom they are dealing.

(ii) Ordinarily, the Library logo ac-
companied by a concise acknowledge-
ment should appear in an appropriate
and suitable location on all collabo-
rative and all commercial publications.
The Library requires that a credit line
accompany reproductions of images
from its collections.

(iii) The size, location, and other at-
tributes of the logo and credit line
should be positioned in such a way that
they do not imply Library endorsement
of the publication unless such endorse-
ment is expressly intended by the Li-
brary, as would be the case in co-
publication or coproduction activities.
Use of the Library name or logo in any
context suggesting an explicit or im-
plicit endorsement may be approved in
only those instances where the Library
has sufficient expertise to pass judg-
ment on the subject matter, where that
expertise has been engaged or applied,
and where the terms of the collabo-
rative undertaking are such that the
Library has sufficient control over the
publication to make changes necessary
to reflect Library expertise.

(iv) Library officers working on com-
mercial publication projects shall no-
tify all collaborators of Library policy
in writing if the collaboration is ar-
ranged through an exchange of cor-
respondence. A statement of Library
policy shall be incorporated into the
agreement if the terms of the collabo-
ration are embodied in any written in-
strument, such as a contract or letter
of understanding.

(6) Noncommercial Users. Staff mem-
bers assisting individuals who are non-
commercial users of Library resources
shall encourage them to extend the
customary professional courtesy of ac-
knowledging their sources in publica-
tions, including films, television, and
radio, and to use approved credit lines.

(7) Each product acquired for resale
by the Library that involves new label-
ing or packaging shall bear a Library
logo and shall contain information de-
scribing the relevance of the item to
the Library or its collections. Items
not involving new packaging shall be
accompanied by a printed description
of the Library and its mission, with Li-
brary logo, as well as the rationale for
operating a gift shop program in a
statement such as, ‘‘Proceeds from gift
shop sales are used to support the Li-
brary collections and to further the Li-
brary’s educational mission.’’

(8) Each item authorized by the Li-
brary pursuant to a licensing agree-
ment (directly or through a third
party) shall bear a Library logo and
shall contain information describing
the relevance of the item to the Li-
brary or its collections.

(9) Office Systems Services shall
make available copies of the Library
seal or logo in a variety of sizes and
formats, including digital versions.

(10) Each service unit head shall be
responsible for devising the most ap-
propriate way to carry out and enforce
this policy.

(d) Violations.
(1) All violations or suspected viola-

tions of this section or of 18 U.S.C. 1017
shall be reported to the Office of the
General Counsel as soon as they be-
come known.

(2) Whenever the General Counsel has
determined that any person or organi-
zation is engaged in or about to engage
in an act or practice that constitutes
or will constitute conduct prohibited
by this part or a violation of any re-
quirements of this section, the General
Counsel shall take whatever action
necessary, including seeking the assist-
ance of the U.S. Department of Justice,
to obtain injunctive relief or damages.

[59 FR 55812, Nov. 9, 1994]
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§ 701.36 Use of the Seal of the Library
of Congress and the Library of Con-
gress Trust Fund Board.

(a) The Seal is the official emblem of
the Library of Congress and its use is
therefore permitted only on official
documents or publications of the Li-
brary.

(b) The Seal may be used on Library
publications, leaflets, brochures, let-
terhead, or other printed matter pre-
pared as official documents of the Li-
brary.

(c) The embossed Seal shall be used
primarily to authenticate contracts,
agreements, certifications, and other
documents signed by The Librarian, or
his/her designated representative(s).

(d) With the approval of The Associ-
ate Librarian of Congress, the Seal
may be used in cooperative programs
in which the Library officially engages
with other organization(s).

(e) Any other use shall be approved in
advance by The Associate Librarian of
Congress.

(f) The official Seal of the Library of
Congress Trust Fund Board shall be af-
fixed to documents of that body as pre-
scribed by The Librarian of Congress.

(g) Any person or organization that
uses the Library Seal or the Seal of the
Library of Congress Trust Fund Board
in a manner other than as authorized
by the provisions of this section shall
be subject to the criminal provisions of
18 U.S.C. 1017.

[49 FR 8607, Mar. 8, 1984]

PART 702—CONDUCT ON LIBRARY
PREMISES

Sec.
702.1 Applicability.
702.2 Access to Library buildings and collec-

tions.
702.3 Conduct on Library premises.
702.4 Demonstrations.
702.5 Photographs.
702.6 Gambling.
702.7 Alcoholic beverages and controlled

substances.
702.8 Weapons and explosives.
702.9 Use and carrying of food and beverages

in Library buildings.
702.10 Inspection of property.
702.11 Protection of property.
702.12 Smoking In Library buildings.
702.13 Space for meetings and special

events.

702.14 Soliciting, vending, debt collection,
and distribution of handbills.

702.15 Penalties.

AUTHORITY: Sec. 1, 29 Stat. 544, 546; 2 U.S.C.
136.

§ 702.1 Applicability.

The rules and regulations in this part
apply to all Federal property under the
charge and control of the Librarian of
Congress and to all persons entering in
or on such property.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973]

§ 702.2 Access to Library buildings and
collections.

Admittance and movement of visi-
tors in Library buildings will be re-
stricted to the areas providing facili-
ties and services to the public during
announced hours of public opening.
Persons having legitimate business in
areas closed to the public may be ad-
mitted after identification by respon-
sible officials in the building or by au-
thority as evidenced by a building ac-
cess pass issued by the Associate Li-
brarian for Management.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48663, Oct. 2, 1981]

§ 702.3 Conduct on Library premises.

(a) All persons using the premises
shall conduct themselves in such man-
ner as not to affect detrimentally the
peace, tranquility, and good order of
the Library. Such persons shall:

(1) Use areas that are open to them
only at the times those areas are open
to them and only for the purposes for
which those areas are intended;

(2) Comply with any lawful order of
the police or of other authorized indi-
viduals; and

(3) Comply with official signs of a re-
strictive or directory nature.

(b) All persons using the premises
shall refrain from:

(1) Creating any hazard to persons or
property, such as by fighting or by
throwing or deliberately dropping any
breakable article, such as glass, pot-
tery, or any sharp article, or stones or
other missiles;
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(2) Using Library facilities for living
accommodation purposes, such as un-
authorized bathing, sleeping, or stor-
age of personal belongings, regardless
of the specific intent of the individual;

(3) Engaging in inordinately loud or
noisy activities;

(4) Disposing of rubbish other than in
receptacles provided for that purpose;

(5) Throwing articles of any kind
from or at a Library building or appur-
tenance;

(6) Committing any obscene or inde-
cent act such as prurient prying, inde-
cent exposure, and soliciting for illegal
purposes;

(7) Removing, defacing, damaging, or
in any other way so misusing a statue,
seat, wall, fountain, or other architec-
tural feature or any tree, shrub, plant,
or turf;

(8) Stepping upon or climbing upon
any statue, fountain, or other orna-
mental architectural feature or any
tree, shrub, or plant;

(9) Bathing or swimming in any foun-
tain;

(10) Painting, marking or writing on,
or posting or otherwise affixing any
handbill or sign upon any part of a Li-
brary building or appurtenance, except
on bulletin boards installed for that
purpose and with the appropriate au-
thorization;

(11) Bringing any animal onto Li-
brary buildings and turf other than
dogs trained to assist hearing or vis-
ually impaired persons;

(12) Threatening the physical well-
being of an individual; and

(13) Unreasonably obstructing read-
ing rooms, food service facilities, en-
trances, foyers, lobbies, corridors, of-
fices, elevators, stairways, or parking
lots in such manner as to impede or
disrupt the performance of official du-
ties by the Library staff or to prevent
Library patrons from using or viewing
the collections.

(c) Public reading rooms, research fa-
cilities, and catalog rooms are des-
ignated as nonpublic forums. As such,
they shall be used only for quiet schol-
arly research or educational purposes
requiring use of Library materials. All
persons using these areas shall comply
with the rules in effect in the various
public reading rooms, shall avoid dis-

turbing other readers, and shall refrain
from, but not limited to,

(1) Eating, drinking, or smoking in
areas where these activities are ex-
pressly prohibited;

(2) Using loud language or making
disruptive noises;

(3) Using any musical instrument or
device, loudspeaker, sound amplifier,
or other similar machine or device for
the production or reproduction of
sound, except for devices to assist hear-
ing or visually impaired persons, with-
out authorization;

(4) Interfering by offensive personal
hygiene with the use of the area by
other persons;

(5) Spitting, defecating, urinating, or
similar disruptive activities;

(6) Intentionally abusing the fur-
niture or furnishings in the area;

(7) Intentionally damaging any item
from the collections of the Library of
Congress or any item of Library prop-
erty;

(8) Using computing terminals for
purposes other than searching or train-
ing persons to search the Library’s
data bases or those under contract to
the Library, or misusing the terminals
by intentional improper or obstructive
searching; and

(9) Using the Library’s photocopy
machines for purposes other than copy-
ing Library materials whenever other
persons are waiting in line.

[52 FR 672, Jan. 8, 1987]

§ 702.4 Demonstrations.

(a) Library buildings and grounds are
designated as limited public forums,
except for those areas designated as
nonpublic forums. However, only Li-
brary grounds (defined in 2 U.S.C. 167j),
not buildings, may be utilized for dem-
onstrations, including assembling,
marching, picketing, or rallying. In ad-
dition, as the need for the determina-
tion of other matters arises, The Li-
brarian will determine what additional
First Amendment activities may not
be permitted in a limited public forum.
In making such determination, The Li-
brarian will consider only whether the
intended activity is incompatible with
the primary purpose and intended use
of that area.
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(b) The only areas of the Library
grounds that are designated for use for
demonstrations are the following:

(1) Thomas Jefferson Building: The
Neptune Plaza and the interior side-
walks on the north and south sides of
the building;

(2) John Adams Building: The plaza in
front of the south entrance to the
building; and

(3) James Madison Building: The por-
tion of Independence Plaza between the
pylons that demarcate the driveway
and Independence Avenue, and the
western and eastern ends of the plaza
beyond the ramps for the handicapped.

(c) Persons seeking to use such des-
ignated areas for the purpose of dem-
onstrations shall first secure written
permission from the Associate Librar-
ian for Management. An application for
such permission shall be filed with the
Library Support Services Office no
later than three workdays before the
time of the proposed demonstration.
Permission to demonstrate shall be
based upon—

(1) The availability of the requested
location and

(2) The likelihood that the dem-
onstration will not interfere with Li-
brary operations or exceed city noise
limitations as defined by District of
Columbia regulations (26 D.C. Reg. 229
and 24 D.C. Reg. 293).

(d) No person(s) having permission to
demonstrate pursuant to this Regula-
tion shall at any time block either the
entrances to or exits from the Library
buildings nor shall such person(s) har-
ass, intimidate, or otherwise interfere
with the use of the Library’s facilities
by persons not participating in the
demonstration.

[52 FR 672, Jan. 8, 1987]

§ 702.5 Photographs.

Photographs for advertising or com-
mercial purposes may be taken only
with the permission of the Library’s
Information Officer. Cameras and other
photographic equipment may be car-
ried on the premises, but their use in
certain areas may be restricted by
rules or posted signs. Persons using
still, motion picture, or video cameras
with flash attachments or lights or
with tripods or other stationary equip-

ment shall obtain the prior permission
of the Library’s Information Officer.

[52 FR 672, Jan. 8, 1987]

§ 702.6 Gambling.

Participation in any illegal gam-
bling, such as the operation of gam-
bling devices, the conduct of an illegal
pool or lottery, or the unauthorized
sale or purchase of numbers or lottery
tickets, on the premises is prohibited.

[52 FR 673, Jan. 8, 1987]

§ 702.7 Alcoholic beverages and con-
trolled substances.

(a) The use of alcoholic beverages on
the premises is prohibited except on of-
ficial occasions for which advance writ-
ten approval has been given by the As-
sociate Librarian for Management and
except for concessionaires to whom Li-
brary management has granted permis-
sion to sell alcoholic beverages on the
premises.

(b) The illegal use or possession of
controlled substances on the premises
is prohibited.

[52 FR 673, Jan. 8, 1987]

§ 702.8 Weapons and explosives.

Except where duly authorized by law,
and in the performance of law enforce-
ment functions, no person shall carry
firearms, other dangerous or deadly
weapons, or explosives, either openly
or concealed, while on the premises.

[52 FR 673, Jan. 8, 1987]

§ 702.9 Use and carrying of food and
beverages in Library buildings.

Consumption of food and beverages in
Library buildings is prohibited except
at point of purchase or other author-
ized eating places. Under no cir-
cumstances may food or beverages be
carried to the bookstacks or other
areas where there exists significant
risk to Library materials or property
or where there may result a detraction
from the dignity or efficiency of public
service.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973 and 52 FR 672, Jan. 8,
1987]
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§ 702.10 Inspection of property.
(a) Individuals entering Library

buildings do so with the understanding
that all property in their possession in-
cluding, but not limited to, suitcases,
briefcases, large envelopes, packages,
and office equipment may be inspected.

(b) Upon entering the Library build-
ings privately owned office machines
including but not limited to type-
writers, computing machines, steno-
type machines, and dictating ma-
chines, shall be registered at the
guard’s desk at the entrance to build-
ings for the purpose of controlling such
equipment.

(c) In the discharge of official duties,
Library officials are authorized to in-
spect Government-owned or furnished
property assigned to readers and the
general public for their use, such as
cabinets, lockers, and desks. Unauthor-
ized property or contraband found in
the possession of members of the Li-
brary staff, readers, or the general pub-
lic as a result of such inspections will
be subject to confiscation by Library
officials.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973 and 52 FR 672, Jan. 8,
1987]

§ 702.11 Protection of property.
(a) Any person who shall steal,

wrongfully deface, injure, mutilate,
tear, or destroy library materials, or
any portion thereof, shall be punished
by a fine of not more than $2,000 or im-
prisoned not more than 3 years, or both
(18 U.S.C. 641; 18 U.S.C. 1361; 18 U.S.C.
2071; and 22 D.C. Code 3106).

(b) Any person who embezzles, steals,
purloins, or, without authority, dis-
poses of anything of value of the Unit-
ed States, or willfully injures or com-
mits any depredation against any Gov-
ernment property shall be punished by
a fine of not more than $10,000 or im-
prisoned not more than 10 years, or
both; but if the value of such property
does not exceed the sum of $100, he
shall be fined not more than $1,000 or
imprisoned not more than 1 year, or
both. (18 U.S.C. 641 and 18 U.S.C. 1361.)

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48664, Oct. 2, 1981; further redesignated at
52 FR 672, Jan. 8, 1987]

§ 702.12 Smoking in Library buildings.
Smoking in Library buildings is pro-

hibited except in those areas specifi-
cally designated for this purpose.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973 and 52 FR 672, Jan. 8,
1987]

§ 702.13 Space for meetings and spe-
cial events.

The use of ‘‘meeting places’’ in the
Library shall be limited to official staff
functions, or functions sponsored by
the Library. The Library’s facilities
are not available for meetings, per-
formances or special events that: (a)
Involve any organization practicing or
promoting discrimination based upon
race, religion, color, sex, age, marital
status, handicap, national origin, or
political affiliation; (b) have a partisan
political, sectarian, or similar nature
or purpose; (c) are sponsored by profit-
making organizations that promote
commercial enterprises or commod-
ities.

[46 FR 48664, Oct. 2, 1981. Redesignated at 52
FR 672, Jan. 8, 1987]

§ 702.14 Soliciting, vending, debt col-
lection, and distribution of hand-
bills.

(a) The soliciting of alms and con-
tributions, commercial soliciting and
vending of all kinds, the display or dis-
tribution of commercial advertising,
the offering or exposing of any article
for sale, or the collecting of private
debts on the grounds or within the
buildings of the Library is prohibted.
This rule does not apply to national or
local drive for funds for welfare,
health, or other purposes sponsored or
approved by The Librarian of Congress,
nor does it apply to authorized conces-
sions, vending devices in approved
areas, or as specifically allowed by the
Associate Librarian for Management.

(b) Distribution of material such as
pamphlets, handbills, and flyers is pro-
hibited without prior approval of the
Associate Librarian for Management.

(c) Peddlers and solicitors will not be
permitted to enter Library buildings
unless they have a specific appoint-
ment, and they will not be permitted
to canvass Library buildings.

[52 FR 673, Jan. 8, 1987]



74

36 CFR Ch. VII (7–1–97 Edition)§ 702.15

§ 702.15 Penalties.
(a) Persons violating provisions of 2

U.S.C. 167a to 167e, inclusive, regula-
tions promulgated pursuant to 2 U.S.C.
167f, this Regulation, or other applica-
ble Federal laws relating to the Li-
brary’s property, including its collec-
tions, are subject to removal from the
premises, to arrest, and to any addi-
tional penalties prescribed by law. In
instances of mutilation or theft of Li-
brary materials or other Library prop-
erty, prosecution by appropriate au-
thorities shall be in accordance with
the provisions of the statutes cited in
§ 702.11.

(b) Upon written notification by the
Associate Librarian for Management,
disruptive persons may be denied fur-
ther access to the premises and may be
prohibited from further use of the Li-
brary’s facilities.

(1) Within three workdays of receipt
of such notification, an affected indi-
vidual may make a written request, in-
cluding the reasons for such a request,
to the Associate Librarian for Manage-
ment for a reconsideration of said noti-
fication.

(2) The Associate Librarian for Man-
agement shall respond within three
workdays of receipt of such request for
reconsideration and may, at his or her
option, rescind, modify, or reaffirm
said notification.

[52 FR 673, Jan. 8, 1987]

PART 703—AVAILABILITY OF
LIBRARY OF CONGRESS RECORDS

Sec.
703.1 Policy.
703.2 Records covered.
703.3 Exemptions.
703.4 Procedures for inspection and copying

of records.
703.5 Public reading facility.
703.6 Fees.

AUTHORITY: 2 U.S.C. 136.

SOURCE: 41 FR 2230, Jan. 15, 1976, unless
otherwise noted.

§ 703.1 Policy.
Subject to limitations set forth in

this part, Library of Congress records
are available as hereinafter provided
and shall be furnished as promptly as
possible within the Library to any

member of the public at appropriate
places and times and at an appropriate
fee, if any. Although this policy re-
flects the public information section of
the Administrative Procedure Act (5
U.S.C. 552, et seq.) as amended, the ap-
plication of that legislation to the Li-
brary of Congress is not to be inferred;
nor should this document be considered
as conferring on any member of the
public a right under that Act of access
to or information from the records of
the Library.

§ 703.2 Records covered.

As used herein, Library of Congress
‘‘records’’ include all books, papers,
maps, photographs or other documen-
tary materials exclusive of materials
in the collections of the Library of
Congress, regardless of physical form
or characteristics, made or received by
the Library of Congress in pursuance of
Federal law or in connection with the
transaction of public business, and pre-
served, or appropriate for preservation,
by the Library as evidence of the orga-
nization, functions, policies, decisions,
procedures, operations, or other activi-
ties of the Government or because of
the informational value of data con-
tained therein. The term refers only to
such items in being and in the posses-
sion or under the control of an office of
the Library. It does not include records
to be compiled or procured in the fu-
ture, nor does the term include objects
or articles, such as furniture, paint-
ings, sculpture, three-dimension mod-
els, structures, vehicles, and equip-
ment.

§ 703.3 Exemptions.

(a) The Library shall exempt from
disclosure materials that are:

(1) Specifically authorized under cri-
teria established by Executive order to
be withheld from public disclosure in
the interest of national defense or for-
eign policy and are in fact properly
classified pursuant to Executive Order
11652;

(2) Related solely to the internal per-
sonnel rules and practices of the Li-
brary;

(3) Specifically exempted from disclo-
sure by statute;
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(4) Related to copyrights except as
provided by 37 CFR 201.2, 203.4 and
203.5;

(5) Privileged or confidential, in that
they contain trade secrets and com-
mercial or financial information ob-
tained from any person; this exemption
pertains to information which would
not customarily be made public by the
person from whom it was obtained by
the Government. It includes, but is not
limited to, business sales statistics, in-
ventories, customer lists, scientific or
manufacturing processes or develop-
ments; information customarily sub-
ject to protection as privileged in a
court or other proceeding, such as in-
formation protected by the doctor-pa-
tient, lawyer-client, or lender-borrower
privilege; information submitted by
any person to the Government in con-
fidence or where the Government has
obligated itself not to disclose informa-
tion it received; formulate, designs,
drawings, research data, and other
records developed by or for the Govern-
ment which are significant as items of
valuable property;

(6) Contained in interagency or
intragency communications, such as
internal drafts, memoranda between of-
ficials or agencies, opinions and inter-
pretations prepared by staff or consult-
ants; records of the deliberations of
staff or committees on internal mat-
ters; and records whose premature dis-
closure would interfere with the
achievement of the purpose for which
they were being prepared;

(7) Gathered, prepared, or compiled
specifically for the use of the Congress
by the Congressional Research Service,
the Law Library, or any other subdivi-
sion of the Library;

(8) Contained in personnel and medi-
cal files and similar files the disclosure
of which would constitute a clearly un-
warranted invasion of privacy;

(9) Contained in investigative records
compiled for law enforcement or in
files prepared in connection with Gov-
ernment litigation and adjudicative
proceedings, except for those portions
of such files which are available by law
to persons in litigation with the Li-
brary;

(10) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use

of an agency responsible for the regula-
tion or supervision of financial institu-
tions; and

(11) Related to specific reader use of
the collections, either in the Library or
through lending service.

(b) Any reasonably segregable por-
tion of a record shall be provided to
any person requesting such record after
deletion of the portions which are ex-
empt under this section. A portion of a
record shall be considered reasonably
segregable when segregation can
produce an intelligible record which is
not distorted out of context and does
not contradict the record being with-
held.

[41 FR 2230, Jan. 15, 1976, as amended at 46
FR 48664, Oct. 2, 1981]

§ 703.4 Procedures for inspection and
copying of records.

(a) Requests to inspect or copy, or
have copied, the Library’s records shall
be directed to the Chief, Central Serv-
ices Division. Upon approval, requests
for photocopying of records shall be re-
ferred to the Photoduplication Service
for processing.

(b) Requests for records not available
in the public reading facility (see
§ 703.6) shall be specific and shall iden-
tify the precise records or materials
which are desired by name, date, num-
ber, or other identifying data sufficient
to allow the Central Services Division
staff to locate, retrieve, and prepare
the record for inspection or copying
and to delete exempted matter where
appropriate. Blanket or generalized re-
quests (such as ‘‘all matters relating
to’’ a general subject) shall not be hon-
ored, and shall be returned to the re-
quester.

(c) Records shall be available for in-
spection and copying in person during
the usual business hours.

(d) Records in media other than print
(e.g. microforms and machine media)
shall be available for inspection in the
medium in which they usually exist,
and copies of records in machine media
shall be made in media of the Library’s
selection.
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(e) Every effort shall be made to re-
spond to requests with reasonable dis-
patch. Use of a document by the Li-
brary or its staff shall be given prece-
dence over any request. Under no cir-
cumstances shall records be removed
from the Library’s offices.

(f) The Chief of the Central Services
Division shall make the initial deter-
mination on whether the record de-
scribed in a request can be identified
and located after a reasonable search
and, if so, whether the record (or por-
tions thereof) will be made available or
will be withheld from disclosure under
the provisions of this regulation. In so
doing, the Chief shall consult with any
division or office in the Library having
a continuing substantial interest in the
record requested. Where the Chief finds
no valid objection or doubt as to the
propriety of making the requested
record available, the request shall be
honored upon payment of the pre-
scribed fees (see § 703.6).

(g) A member of the public who has
requested a Library record and has
been refused all or part of said record
by the Chief, Central Services Division,
may request reconsideration by the
Chief. The request shall be in writing
and include a copy of the initial re-
quest as well as the reasons why the re-
quested record, or part thereof, should
be made available.

(h) The Chief, Central Services Divi-
sion, shall reconsider the request and
shall grant it or re-affirm the denial
with reasons for such. Re-affirmed de-
nials shall be referred to the General
Counsel.

(i) The General Counsel shall make
the final determination on a request
for reconsideration and shall notify the
requester thereof, directly, and in writ-
ing.

(1) If the final determination reverses
in whole or in part the initial deter-
mination, the record requested (or por-
tions thereof) shall be made available
to the requester.

(2) If the final determination sustains
in whole or in part an initial deter-
mination, the notification of the final
determination shall explain the basis
on which the record (or portions there-
of) will not be made available.

Such decision by the General Counsel
shall be the final administrative review
within the Library of Congress.

[41 FR 2230, Jan. 15, 1976, as amended at 46
FR 48664, Oct. 2, 1981]

§ 703.5 Public reading facility.

(a) The Library shall maintain a
reading facility for the public inspec-
tion and copying of Library regula-
tions, opinions, statements of policy,
and instructions (including staff manu-
als) which may be relied upon, used, or
cited as authority or precedent in the
determination of rights, privileges, and
obligations of members of the public in
dealing with the Library. This facility
shall be open to the public from 8:30
a.m. to 4:30 p.m., except Saturdays,
Sundays, and Holidays.

(b) The materials to be available in
the public reading facility shall be se-
lected by the General Counsel after
consultation with the heads of divi-
sions or offices which may be con-
cerned.

(c) There shall be maintained in the
reading facility for public use a current
index of materials available in the
reading facility.

§ 703.6 Fees.

(a) Fees charged by the Library for
the search for and duplication of any
records requested shall comply with
the following fee schedule:

(1) Search for records. There shall be a
fee of $7 per hour when the search is
conducted by a clerical employee and
$10 per hour when the search is con-
ducted by a professional employee.
There shall be no charge for searches of
less than one hour. In situations in-
volving the use of computers to locate
and extract the requested information,
charges shall be based on the direct
cost to the Library, including labor,
material, and computer time.

(2) Duplication of records. Records
shall be duplicated in accordance with
prevailing rates established by the
Photoduplication Service and by the
Automated Systems Office in the case
of machine media.

(3) Other. When no specific fee has
been established for a service, the As-
sociate Librarian for Management is
authorized to establish an appropriate
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fee based on ‘‘direct costs’’ in accord-
ance with the Office of Management
and Budget Circular No. A–25.

(b) The Associate Librarian for Man-
agement may determine, in connection
with specific requests for records, that
the public interest is best served by the
provision of the requested records at no
cost or at a cost below the above fee
schedule and, in those specific in-
stances, is authorized to waive the
schedule, in whole or in part.

(c) Fees actually charged a person for
the search and duplication of records
shall be paid in full prior to issuance of
those records. Payment of fees shall be
made by a personal check, postal
money order or bank draft made pay-
able to the order of the Treasurer of
the United States.

[41 FR 2230, Jan. 15, 1976, as amended at 46
FR 48664, Oct. 2, 1981; 51 FR 22076, June 18,
1986]

PART 704—NATIONAL FILM REG-
ISTRY OF THE LIBRARY OF CON-
GRESS

Subpart A—Films Selected for Inclusion in
the National Film Registry

Sec.
704.10 Criteria for the selection of films for

inclusion in the National Film Registry.
704.11 Procedures for the public to rec-

ommend films for inclusion in the Na-
tional Film Registry.

704.20 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1989.

704.21 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1990.

704.22 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1991.

704.23 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1992.

704.24 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1993.

Subpart B [Reserved]

AUTHORITY: Public Law 102–307, 106 Stat.
267 (2 U.S.C. 179).

Subpart A—Films Selected for In-
clusion in the National Film
Registry

§ 704.10 Criteria for the selection of
films for inclusion in the National
Film Registry.

(a) All of the films nominated for in-
clusion in the National Film Registry
should reflect the mission of the Na-
tional Film Registry in the Library of
Congress, found in section 202 of the
National Film Preservation Act of 1992
(Pub. L. 102–307), of ‘‘maintaining and
preserving films that are culturally,
historically or aesthetically signifi-
cant.’’

(b) In accordance with the intent of
Congress, all of the guidelines for the
selection of films in the National Film
Registry are intended to be read broad-
ly, so that as many films as possible
will be eligible for inclusion in the Na-
tional Film Registry.

(c) For the purposes of film selection,
the term ‘‘film’’ means a ‘‘motion pic-
ture’’ as defined in the U.S. copyright
law, except, that the term ‘‘film’’ does
not include any work not originally
fixed on film stock, such as a work
fixed on videotape or laser disks. ‘‘Mo-
tion pictures’’ are defined in the copy-
right law as: ‘‘audiovisual works con-
sisting of a series of related images
which, when shown in succession, im-
part an impression of motion, together
with accompanying sounds, if any.’’ 17
U.S.C. 101.

(d) Films should not be considered for
inclusion in the National Film Reg-
istry if no element or copy of the film
exists. While the Librarian intends to
promote the goals of film preservation
and restoration provided for in the Act,
no film will be denied inclusion in the
National Film Registry because that
film has already been preserved or re-
stored.

(e) No film is eligible for inclusion in
the National Film Registry until 10
years after such film’s first publica-
tion. ‘‘Publication’’ is defined in the
copyright act as: ‘‘the distribution of
copies or phonorecords of a work to the
public by sale or other transfer of own-
ership, or by rental, lease, or lending.
The offering to distribute copies or
phonorecords to a group of persons for
purposes of further distribution, public



78

36 CFR Ch. VII (7–1–97 Edition)§ 704.11

performance, or public display, con-
stitutes publication. A public perform-
ance or display of a work does not of it-
self constitute publication.’’ 17 U.S.C.
101.

[58 FR 30708, May 27, 1993]

§ 704.11 Procedures for the public to
recommend films for inclusion in
the National Film Registry.

(a) The public shall be informed of all
open meetings of the National Film
Preservation Board.

(b) A mailing address within the Li-
brary of Congress will be maintained to
allow the public to make nominations
of films to the Librarian and the Na-
tional Film Preservation Board. All
nominations should include the film
title, and any other relevant informa-
tion necessary to prevent confusion
with similarly named titles.

(c) Materials will be available to con-
gressional offices and members of the
Board to make information available
to the public regarding nominations of
films. Materials will also be made
available for distribution to libraries,
movie theaters, and through the guilds
and societies representing directors,
producers, screenwriters, actors, cine-
matographers, film critics, film preser-
vation organizations and representa-
tives of academic institutions with
film study programs, in order to en-
courage broad participation from the
general public. Nominations received
by the Librarian, will be forwarded to
the Board to assist in the film selec-
tion process.

(d) All nominations for inclusion of
films in the National Film Registry
must be submitted in writing to the Li-
brarian of Congress no later than
March 30th of each year. All nomina-
tions should be mailed to: National
Film Registry, Library of Congress,
Washington, DC 20540.

[58 FR 30709, May 27, 1993]

§ 704.20 Films selected for inclusion in
the National Film Registry in the
Library of Congress for 1989.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board registers these films in the Na-
tional Film registry within the Library
of Congress for 1989:

(1) The Best Years Of Our Lives (1946)
(2) Casablanca (1942)
(3) Citizen Kane (1941)
(4) The Crowd (1928)
(5) Dr. Strangelove (or, How I Learned To

Stop Worrying And Love the Bomb) (1964)
(6) The General (1927)
(7) Gone With The Wind (1939)
(8) The Grapes Of Wrath (1940)
(9) High Noon (1952)
(10) Intolerance (1916)
(11) The Learning Tree (1969)
(12) The Maltese Falcon (1941)
(13) Mr. Smith Goes to Washington (1939)
(14) Modern Times (1936)
(15) Nanook Of The North (1922)
(16) On The Waterfront (1954)
(17) The Searchers (1956)
(18) Singin’ In The Rain (1952)
(19) Snow White And The Seven Dwarfs

(1937)
(20) Some Like it Hot (1959)
(21) Star Wars (1977)
(22) Sunrise (1927)
(23) Sunset Boulevard (1950)
(24) Vertigo (1958)
(25) The Wizard Of Oz (1939)

(b) In keeping with section 3(c) of the
Act, 2 U.S.C. 178b, the Librarian will
endeavor to obtain an archival quality
copy for each of these twenty-five films
for the National Film Board Collection
in the Library of Congress.

[55 FR 32570, Aug. 9, 1990]

§ 704.21 Films selected for inclusion in
the National Film Registry in the
Library of Congress for 1990.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1990:

(1) All About Eve (1950)
(2) All Quiet On the Western Front (1930)
(3) Bringing Up Baby (1938)
(4) Dodsworth (1936)
(5) Duck Soup (1933)
(6) Fantasia (1940)
(7) The Freshman (1925)
(8) The Godfather (1972)
(9) The Great Train Robbery (1903)
(10) Harlan County, U.S.A. (1976)
(11) How Green Was My Valley (1941)
(12) It’s A Wonderful Life (1946)
(13) Killer Of Sheep (1977)
(14) Love Me Tonight (1932)
(15) Meshes Of the Afternoon (1943)
(16) Ninotchka (1939)
(17) Primary (1960)
(18) Raging Bull (1980)
(19) Rebel Without A Cause (1955)
(20) Red River (1948)
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(21) The River (1937)
(22) Sullivan’s Travels (1941)
(23) Top Hat (1935)
(24) The Treasure Of The Sierra Madre

(1948)
(25) A Woman Under The Influence (1974)

(b) In keeping with section 3(c) of the
Act (2 U.S.C. 178b), the Librarian will
endeavor to obtain an archival quality
copy for each of these twenty-five films
for the National Film Board Collection
in the Library of Congress.

[55 FR 52845, Dec. 24, 1990]

§ 704.22 Films Selected for Inclusion in
the National Film Registry in the
Library of Congress for 1991.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1991:

(1) 2001: A Space Odyssey (1968)
(2) Battle Of San Pietro, The (1945)
(3) Blood Of Jesus, The (1941)
(4) Chinatown (1974)
(5) City Lights (1931)
(6) David Holzman’s Diary (1968)
(7) Frankenstein (1931)
(8) Gertie The Dinosaur (1914)
(9) Gigi (1958)
(10) Greed (1924)
(11) High School (1968)
(12) I Am A Fugitive From A Chain Gang

(1932)
(13) Italian, The (1915)
(14) King Kong (1933)
(15) Lawrence Of Arabia (1962)
(16) Magnificent Ambersons, The (1942)
(17) My Darling Clementine (1946)
(18) Out Of The Past (1947)
(19) Place In The Sun, A (1951)
(20) Poor Little Rich Girl (1917)
(21) Prisoner of Zenda, The (1937)
(22) Shadow Of A Doubt (1943)
(23) Sherlock, Jr. (1924)
(24) Tevye (1939)
(25) Trouble In Paradise (1932)

(b) In keeping with section 3(c) of the
Act, 2 U.S.C. 178b, the Librarian will
endeavor to obtain an archival quality
copy for each of these twenty-five films
for the National Film Board Collection
in the Library of Congress.

[56 FR 49414, Sept. 30, 1991]

§ 704.23 Films Selected for Inclusion in
the National Film Registry in the
Library of Congress for 1992.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1992:

1. Adam’s Rib (1949)
2. Annie Hall (1977)
3. The Bank Dick (1940)
4. Big Business (1929)
5. The Big Parade (1925)
6. The Birth of a Nation (1915)
7. Bonnie and Clyde (1967)
8. Carmen Jones (1954)
9. Castro Street (1966)
10. Detour (1946)
11. Dog Star Man (1964)
12. Double Indemnity (1944)
13. Footlight Parade (1933)
14. The Gold Rush (1925)
15. Letter From an Unknown Woman (1948)
16. Morocco (1930)
17. Nashville (1975)
18. The Night of the Hunter (1955)
19. Paths of Glory (1957)
20. Psycho (1960)
21. Ride the High Country (1962)
22. Salesman (1969)
23. Salt of the Earth (1954)
24. What’s Opera, Doc? (1957)
25. Within Our Gates (1920)

(b) In keeping with section 206(a) of
the Act, 2 U.S.C. 179d(a), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Reg-
istry Collection of the Library of Con-
gress.

[59 FR 35034, July 8, 1994]

§ 704.24 Films Selected for Inclusion in
the National Film Registry in the
Library of Congress for 1993.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1993:

1. An American in Paris (1951)
2. Badlands (1973)
3. The Black Pirate (1926)
4. Blade Runner (1982)
5. Cat People (1942)
6. The Cheat (1915)
7. Chulas Fronteras (1976)
8. Eaux D’Artifice (1953)
9. The Godfather, Part II (1974)
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10. His Girl Friday (1940)
11. It Happened One Night (1934)
12. Lassie Come Home (1943)
13. Magical Maestro (1952)
14. March of Time: Inside Nazi Germany—

1938 (1938)
15. A Night at the Opera (1935)
16. Nothing But a Man (1964)
17. One Flew Over the Cuckoo’s Nest (1975)
18. Point of Order (1964)
19. Shadows (1959)
20. Shane (1953)
21. Sweet Smell of Success (1957)
22. Touch of Evil (1958)
23. Where Are My Children? (1916)
24. The Wind (1928)
25. Yankee Doodle Dandy (1942)

(b) In keeping with section 206(a) of
the Act, 2 U.S.C. 179d(a), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Reg-
istry Collection of the Library of Con-
gress.

[59 FR 35035, July 8, 1994]

Subpart B [Reserved]

PART 705—FINANCIAL
ADMINISTRATION

AUTHORITY: 5 U.S.C. 5514 and 5 CFR
550.1101.

§ 705.1 Salary offset
(a) Purpose. This part describes the

rights of current and former staff mem-
bers in the collection of debts owed to
the Federal Government by them and
sets out the procedures for collecting
debts through deductions from their
pay following due process.

(b) Definitions.—(1) Debt is an amount
owed to the U.S. Government from in-
sured or guaranteed loans, fees, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
penalties, damages, interest, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

(2) Disposable pay, for purposes of this
part, means that part of current basic
pay, special pay, incentive pay, retire-
ment pay, retainer pay, or other au-
thorized pay remaining after the de-
duction of any amount required by law
to be withheld, such as Federal taxes,
retirement, court-ordered payments,
and FICA.

(3) Staff member refers to current and
former employees who owe debts to the
Library and/or other Federal Govern-
ment agencies.

(c) Procedures.—(1) Notification of in-
debtedness. The Director of Human Re-
sources, or designee, shall notify the
staff member, in writing, of the indi-
vidual’s indebtedness to the Library
and the intention of the Library to col-
lect this debt by deductions from the
individual’s pay. This notice shall be
given not less than 30 days before any
deduction is made. This notice shall
state, at a minimum:

(i) The Library’s determination that
a debt is owed, including the origin, na-
ture, and amount of the debt;

(ii) The Library’s intention to collect
the debt by means of deduction from
the staff member’s disposable pay ac-
count;

(iii) The amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(iv) An explanation of the Library’s
policy concerning interest, penalties,
and administrative costs, including a
statement that such assessments must
be made unless excused;

(v) The staff member’s right to in-
spect and to copy Government records
relating to the debt or, if he or she or
his or her representative cannot per-
sonally inspect the records, to request
and receive a copy of such records;

(vi) If not previously provided, the
opportunity (under terms agreeable to
the Library) to establish a schedule for
the voluntary repayment of the debt or
to enter into a written agreement to
establish a schedule for the repayment
of the debt in lieu of offset (the agree-
ment must be in writing, signed by
both the staff member and the Library,
and documented in the Library’s files);

(vii) The staff member’s right to a
hearing conducted by an official ar-
ranged for or engaged by the Library
(an administrative law judge or, alter-
natively, a hearing official not under
the control of the Librarian of Con-
gress) if a petition is filed as prescribed
by the Library;

(viii) The method and time period for
petitioning for a hearing;

(ix) That the timely filing of a peti-
tion for hearing will stay the com-
mencement of collection proceedings;
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(x) That a final decision on the hear-
ing, if one is requested, will be issued
at the earliest practicable date, but not
later than 60 days after the filing of the
petition requesting the hearing unless
the staff member requests and the
hearing official grants a delay in the
proceedings;

(xi) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the staff member
to

(A) Disciplinary procedures appro-
priate under Library of Congress Regu-
lation 2020–3, or any other applicable
regulations or statutes,

(B) Penalties under the False Claim
Act, Section 3729 of Title 31, U.S. Code,
or any other applicable statutory au-
thority, or

(C) Criminal penalties under Sections
286, 287, 1001, and 1002 of Title 18, U.S.
Code, or any other applicable statutory
authority;

(xii) Any other rights and remedies
available to the staff member under
statutes or regulations governing the
program for which the collection is
being made;

(xiii) Unless there are applicable con-
tractual or statutory provisions to the
contrary, that amounts paid on or de-
ducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
staff member;

(xiv) That if the staff member elects
not to contest the determination of in-
debtedness or the amount or the terms
of a repayment schedule, the staff
member may still wish to exercise the
right to request a waiver of the collec-
tion of the indebtedness pursuant to
the provisions of Library of Congress
Regulation 1556, Claims (if the amount
of the indebtedness exceeds $1,500, the
staff member should be advised that a
final determination must be made by
the Comptroller General of the United
States); and

(xv) That any involuntary payments
already made or withheld from salary
of any portion of the indebtedness will
not be construed as a waiver by the
staff member of any rights that he or
she may have under this part.

(2) Amount of deduction. If possible,
the debt shall be collected in one lump
sum. If multiple deductions are nec-

essary, however, the amount deducted
from a staff member’s pay for any sin-
gle period will not exceed 15 percent of
disposable pay, except that a greater
percentage may be deducted upon the
written consent of the individual in-
volved. The staff member may enter
into a written agreement for a repay-
ment schedule different from that pro-
posed so long as the terms are approved
by the Library. If the individual retires
or resigns or if his or her employment
otherwise ends before collection of the
amount of the indebtedness is com-
pleted, deduction shall be made from
subsequent payments of any nature due
the individual.

(3) Petitions for hearing. (i) To elect a
hearing, the staff member must notify
the Director, Human Resources, no
later than 15 days after the receipt of
the notification of indebtedness. A
timely filing of a petition for hearing
will stay any further commencement of
collection proceedings. A final decision
on the hearing will be issued at the
earliest practicable date, but not later
than 60 days after the filing of petition,
unless the individual requests and the
hearing official grants a delay in the
proceedings.

(ii) The petition or statement must
be signed by the staff member and
must fully identify and explain with
reasonable specificity all the facts, evi-
dence, and witnesses, if any, which he
or she believes supports his or her posi-
tion.

(iii) Petitions for hearings made later
than 15 days after the receipt of the no-
tification of indebtedness will be ac-
cepted provided the staff member can
show that the delay was because of cir-
cumstances beyond his or her control
or because of failure to receive notice
of the time limit (unless otherwise
aware of it).

(4) Form of hearings and final deci-
sions. (i) The staff member shall be pro-
vided an appropriate hearing as decided
by the hearing official, based on the
nature of the transactions giving rise
to the debt. The hearing official shall
be guided by the procedures set out in
4 CFR 102.3(c) in deciding on the type
of hearing to provide.

(ii) A written decision will be pro-
vided to the staff member and must, at
a minimum, state the fact(s) purported
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to support the nature and origin of the
alleged debt; the hearing official’s
analysis, findings, and conclusions, in
light of the hearing, as to the staff
member’s or the Library’s grounds; the
amount and validity of the alleged
debt; and, where applicable, the repay-
ment schedule.

(d) Creditor agency is not the Library of
Congress. When the Library receives
from a creditor agency a debt claim
properly certified in accordance with 5
CFR 550.1108(a), deductions shall be
scheduled to begin at the next offi-
cially established pay interval. The Di-
rector, Human Resources, shall provide
the employee with written notice stat-
ing that the Library has received a cer-
tified debt claim from the creditor
agency (including the amount) and
written notice of the date deductions
from salary will commence and of the
amount of such deductions. When the
Library receives an incomplete debt
claim from a creditor agency, the Di-
rector, Human Resources, shall return
the debt claim with a written notice
that procedures under 5 U.S.C. 5514

must be followed and a properly deter-
mined debt claim received before ac-
tion will be taken to collect from the
employee’s pay account.

(e) Exclusions and exceptions. (1) This
part does not apply to debts where col-
lection of the debt is explicitly pro-
vided for or prohibited by another stat-
ute, or to debts of $1 or less, which, it
is hereby determined, is not cost effec-
tive to attempt to collect (65 Comp.
Gen. 843, September 29, 1986).

(2) An exception to the entitlement
of notice, hearings, written responses,
and final decisions provided for under
paragraph (c) of this section is made
for overpayments arising out of an em-
ployee’s election of coverage or a
change in coverage under a Federal
benefits program requiring periodic de-
ductions from pay, if the amount to be
recovered was accumulated over four
pay periods or less.

[59 FR 38367, July 28, 1994]

PARTS 706—799 [RESERVED]
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PART 800—PROTECTION OF HIS-
TORIC AND CULTURAL PROP-
ERTIES

Subpart A—Background and Policy

Sec.
800.1 Authorities, purposes, and partici-

pants.
800.2 Definitions.

Subpart B—The Section 106 Process

800.3 General.
800.4 Identifying historic properties.
800.5 Assessing effects.
800.6 Affording the Council an opportunity

to comment.
800.7 Agreements with States for section 106

reviews.
800.8 Documentation requirements.
800.9 Criteria of effect and adverse effect.

Subpart C—Special Provisions

800.10 Protecting National Historic Land-
marks.

800.11 Properties discovered during imple-
mentation of an undertaking.

800.12 Emergency undertakings.
800.13 Programmatic Agreements.
800.14 Coordination with other authorities.
800.15 Counterpart regulations.

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470), as amended, 84 Stat. 204 (1970), 87
Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat.
3467 (1978): E.O. 11593, 3 CFR 1971 Comp., p.
154.

SOURCE: 51 FR 31118, Sept. 2, 1986, unless
otherwise noted.

Subpart A—Background and
Policy

§ 800.1 Authorities, purposes, and par-
ticipants.

(a) Authorities. Section 106 of the Na-
tional Historic Preservation Act re-
quires a Federal agency head with ju-
risdiction over a Federal, federally as-
sisted, or federally licensed undertak-
ing to take into account the effects of
the agency’s undertaking on properties
included in or eligible for the National
Register of Historic Places and, prior
to approval of an undertaking, to af-
ford the Advisory Council on Historic
Preservation a reasonable opportunity
to comment on the undertaking. Sec-
tion 110(f) of the Act requires that Fed-
eral agency heads, to the maximum ex-
tent possible, undertake such planning

and actions as may be necessary to
minimize harm to any National His-
toric Landmark that may be directly
and adversely affected by an undertak-
ing and, prior to approval of such un-
dertaking, afford the Council a reason-
able opportunity to comment. These
regulations define the process used by
a Federal agency to meet these respon-
sibilities, commonly called the section
106 process.

(b) Purposes of the section 106 process.
The Council seeks through the section
106 process to accommodate historic
preservation concerns with the needs of
Federal undertakings. It is designed to
identify potential conflicts between
the two and to help resolve such con-
flicts in the public interest. The Coun-
cil encourages this accommodation
through consultation among the Agen-
cy Official, the State Historic Preser-
vation Officer, and other interested
persons during the early stages of plan-
ning. The Council regards the consulta-
tion process as an effective means for
reconciling the interests of the con-
sulting parties. Integration of the sec-
tion 106 process into the normal admin-
istrative process used by agencies for
project planning ensures early, system-
atic consideration of historic preserva-
tion issues. To this end, the Council en-
courages agencies to examine their ad-
ministrative processes to see that they
provide adequately for the efficient
identification and consideration of his-
toric properties, that they provide for
participation by the State Historic
Preservation Officer and others inter-
ested in historic preservation, that
they provide for timely requests for
Council comment, and that they pro-
mote cost-effective implementation of
the section 106 process. When impedi-
ments are found to exist in the agen-
cy’s administrative process, the agency
is encouraged to consult with the
Council to develop special section 106
procedures suited to the agency’s
needs.

(c) Participants in the section 106 proc-
ess—(1) Consulting parties. Consulting
parties are the primary participants in
the section 106 process whose respon-
sibilities are defined by these regula-
tions. Consulting parties may include:
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(i) Agency Official. The Agency Offi-
cial with jurisdiction over an under-
taking has legal responsibility for com-
plying with section 106. It is the re-
sponsibility of the Agency Official to
identify and evaluate affected historic
properties, assess an undertaking’s ef-
fect upon them, and afford the Council
its comment opportunity. The Agency
Official may use the services of grant-
ees, applicants, consultants, or des-
ignees to prepare the necessary infor-
mation and analyses, but remains re-
sponsible for section 106 compliance.
The Agency Official should involve ap-
plicants for Federal assistance or ap-
proval in the section 106 process as ap-
propriate in the manner set forth
below.

(ii) State Historic Preservation Officer.
The State Historic Preservation Officer
coordinates State participation in the
implementation of the National His-
toric Preservation Act and is a key
participant in the section 106 process.
The role of the State Historic Preser-
vation Officer is to consult with and
assist the Agency Official when identi-
fying historic properties, assessing ef-
fects upon them, and considering alter-
natives to avoid or reduce those ef-
fects. The State Historic Preservation
Officer reflects the interests of the
State and its citizens in the preserva-
tion of their cultural heritage and
helps the Agency Official identify
those persons interested in an under-
taking and its effects upon historic
properties. When the State Historic
Preservation Officer declines to par-
ticipate or does not respond within 30
days to a written request for participa-
tion, the Agency Official shall consult
with the Council, without the State
Historic Preservation Officer, to com-
plete the section 106 process. The State
Historic Preservation Officer may as-
sume primary responsibility for re-
viewing Federal undertakings in the
State by agreement with the Council
as prescribed in § 800.7 of these regula-
tions.

(iii) Council. The Council is respon-
sible for commenting to the Agency Of-
ficial on an undertaking that affects
historic properties. The official author-
ized to carry out the Council’s respon-
sibilities under each provision of the

regulations is set forth in a separate,
internal delegation of authority.

(2) Interested persons. Interested per-
sons are those organizations and indi-
viduals that are concerned with the ef-
fects of an undertaking on historic
properties. Certain provisions in these
regulations require that particular in-
terested persons be invited to become
consulting parties under certain cir-
cumstances. In addition, whenever the
Agency Official, the State Historic
Preservation Officer, and the Council,
if participating, agree that active par-
ticipation of an interested person will
advance the objectives of section 106,
they may invite that person to become
a consulting party. Interested persons
may include:

(i) Local governments. Local govern-
ments are encouraged to take an active
role in the section 106 process when un-
dertakings affect historic properties
within their jurisdiction. When a local
government has legal responsibility for
section 106 compliance under programs
such as the Community Development
Block Grant Program, participation as
a consulting party is required. When no
such legal responsibility exists, the ex-
tent of local government participation
is at the discretion of local government
officials. If the State Historic Preser-
vation Officer, the appropriate local
government, and the Council agree, a
local government whose historic pres-
ervation program has been certified
pursuant to section 101(c)(1) of the Act
may assume any of the duties that are
given to the State Historic Preserva-
tion Officer by these regulations or
that originate from agreements con-
cluded under these regulations.

(ii) Applicants for Federal assistance,
permits, and licenses. When the under-
taking subject to review under section
106 is proposed by an applicant for Fed-
eral assistance or for a Federal permit
or license, the applicant may choose to
participate in the section 106 process in
the manner prescribed in these regula-
tions.

(iii) Indian tribes. The Agency Offi-
cial, the State Historic Preservation
Officer, and the Council should be sen-
sitive to the special concerns of Indian
tribes in historic preservation issues,
which often extend beyond Indian lands
to other historic properties. When an
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undertaking will affect Indian lands,
the Agency Official shall invite the
governing body of the responsible tribe
to be a consulting party and to concur
in any agreement. When an Indian
tribe has established formal procedures
relating to historic preservation, the
Agency Official, State Historic Preser-
vation Officer, and Council shall, to the
extent feasible, carry out responsibil-
ities under these regulations consistent
with such procedures. An Indian tribe
may participate in activities under
these regulations in lieu of the State
Historic Preservation Officer with re-
spect to undertakings affecting its
lands, provided the Indian tribe so re-
quests, the State Historic Preservation
Officer concurs, and the Council finds
that the Indian tribe’s procedures meet
the purposes of these regulations.
When an undertaking may affect prop-
erties of historic value to an Indian
tribe on non-Indian lands, the consult-
ing parties shall afford such tribe the
opportunity to participate as inter-
ested persons. Traditional cultural
leaders and other Native Americans are
considered to be interested persons
with respect to undertakings that may
affect historic properties of signifi-
cance to such persons.

(iv) The public. The Council values
the views of the public on historic pres-
ervation questions and encourages
maximum public participation in the
section 106 process. The Agency Offi-
cial, in the manner described below,
and the State Historic Preservation Of-
ficer should seek and consider the
views of the public when taking steps
to identify historic properties, evalu-
ate effects, and develop alternatives.
Public participation in the section 106
process may be fully coordinated with,
and satisfied by, public participation
programs carried out by Agency Offi-
cials under the authority of the Na-
tional Environmental Policy Act and
other pertinent statutes. Notice to the
public under these statutes should
adquately inform the public of preser-
vation issues in order to elicit public
views on such issues that can then be
considered and resolved, when possible,
in decisionmaking. Members of the
public with interests in an undertaking
and its effects on historic properties
should be given reasonable opportunity

to have an active role in the section 106
process.

§ 800.2 Definitions.
(a) Act means the National Historic

Preservation Act of 1966, as amended,
16 U.S.C. 470–470w–6.

(b) Agency Official means the Federal
agency head or a designee with author-
ity over a specific undertaking, includ-
ing any State or local government offi-
cial who has been delegated legal re-
sponsibility for compliance with sec-
tion 106 and section 110(f) in accordance
with law.

(c) Area of potential effects means the
geographic area or areas within which
an undertaking may cause changes in
the character or use of historic prop-
erties, if any such properties exist.

(d) Council means the Advisory Coun-
cil on Historic Preservation or a Coun-
cil member or employee designated to
act for the Council.

(e) Historic property means any pre-
historic or historic district, site, build-
ing, structure, or object included in, or
eligible for inclusion in, the National
Register. This term includes, for the
purposes of these regulations, artifacts,
records, and remains that are related
to and located within such properties.
The term eligible for inclusion in the Na-
tional Register includes both properties
formally determined as such by the
Secretary of the Interior and all other
properties that meet National Register
listing criteria.

(f) Indian lands means all lands under
the jurisdiction or control of an Indian
tribe.

(g) Indian tribe means the governing
body of any Indian tribe, band, nation,
or other group that is recognized as an
Indian tribe by the Secretary of the In-
terior and for which the United States
holds land in trust or restricted status
for that entity or its members. Such
term also includes any Native village
corporation, regional corporation, and
Native Group established pursuant to
the Alaska Native Claims Settlement
Act, 43 U.S.C. 1701, et seq.

(h) Interested person means those or-
ganizations and individuals that are
concerned with the effects of an under-
taking on historic properties.

(i) Local government means a city,
county, parish, township, municipality,
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borough, or other general purpose po-
litical subdivision of a State.

(j) National Historic Landmark means
a historic property that the Secretary
of the Interior has designated a Na-
tional Historic Landmark.

(k) National Register means the Na-
tional Register of Historic Places
maintained by the Secretary of the In-
terior.

(l) National Register Criteria means the
criteria established by the Secretary of
the Interior for use in evaluating the
eligibility of properties for the Na-
tional Register (36 CFR part 60).

(m) Secretary means the Secretary of
the Interior.

(n) State Historic Preservation Officer
means the official appointed or des-
ignated pursuant to section 101(b)(1) of
the Act to administer the State his-
toric preservation program or a rep-
resentative designated to act for the
State Historic Preservation Officer.

(o) Undertaking means any project,
activity, or program that can result in
changes in the character or use of his-
toric properties, if any such historic
properties are located in the area of po-
tential effects. The project, activity, or
program must be under the direct or
indirect jurisdiction of a Federal agen-
cy or licensed or assisted by a Federal
agency. Undertakings include new and
continuing projects, activities, or pro-
grams and any of their elements not
previously considered under section
106.

Subpart B—The Section 106
Process

§ 800.3 General.
(a) Scope. The procedure in this sub-

part guides Agency Officials, State His-
toric Preservation Officers, and the
Council in the conduct of the section
106 process. Alternative methods of
meeting section 106 obligations are
found in § 800.7, governing review of un-
dertakings in States that have entered
into agreements with the Council for
section 106 purposes, and § 800.13, gov-
erning Programmatic Agreements with
Federal agencies that pertain to spe-
cific programs or activities. Under
each of these methods, the Council en-
courages Federal agencies to reach
agreement on developing alternatives

or measures to avoid or reduce effects
on historic properties that meet both
the needs of the undertaking and pres-
ervation concerns.

(b) Flexible application. The Council
recognizes that the procedures for the
Agency Official set forth in these regu-
lations may be implemented by the
Agency Official in a flexible manner
relfecting differing program require-
ments, as long as the purposes of sec-
tion 106 of the Act and these regula-
tions are met.

(c) Timing. Section 106 requires the
Agency Official to complete the section
106 process prior to the approval of the
expenditure of any Federal funds on
the undertaking or prior to the issu-
ance of any license or permit. The
Council does not interpret this lan-
guage to bar an Agency Official from
expending funds on or authorizing non-
destructive planning activities pre-
paratory to an undertaking before
complying with section 106, or to pro-
hibit phased compliance at different
stages in planning. The Agency Official
should ensure that the section 106 proc-
ess is initiated early in the planning
stages of the undertaking, when the
widest feasible range of alternatives is
open for consideration. The Agency Of-
ficial should establish a schedule for
completing the section 106 process that
is consistent with the planning and ap-
proval schedule for the undertaking.

§ 800.4 Identifying historic properties.

(a) Assessing information needs. (1)
Following a determination by the
Agency Official that a proposed
project, activity, or program con-
stitutes an undertaking and after es-
tablishing the undertaking’s area of
potential effects, the Agency Official
shall:

(i) Review existing information on
historic properties potentially affected
by the undertaking, including any data
concerning the likelihood that
undentified historic properties exist in
the area of potential effects;

(ii) Request the views of the State
Historic Preservation Officer on fur-
ther actions to identify historic prop-
erties that may be affected; and

(iii) Seek information in acordance
with agency planning processes from
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local governments, Indian tribes, pub-
lic and private organizations, and other
parties likely to have knowledge of or
concerns with historic properties in the
area.

(2) Based on this assessment, the
Agency Official should determine any
need for further actions, such as field
surveys and predictive modeling, to
identify historic properties.

(b) Locating historic properties. In con-
sultation with the State Historic Pres-
ervation Officer, the Agency Official
shall make a reasonable and good faith
effort to identify historic properties
that may be affected by the undertak-
ing and gather sufficient information
to evaluate the eligibility of these
properties for the National Register.
Efforts to identify historic properties
should follow the Secretary’s ‘‘Stand-
ards and Guidelines for Archeology and
Historic Preservation’’ (48 FR 44716)
and agency programs to meet the re-
quirements of section 110(a)(2) of the
Act.

(c) Evaluating historical significance.
(1) In consultation with the State His-
toric Preservation Officer and follow-
ing the Secretary’s Standards and
Guidelines for Evaluation, the Agency
Official shall apply the National Reg-
ister Criteria to properties that may be
affected by the undertaking and that
have not been previously evaluated for
National Register eligibility. The pas-
sage of time or changing perceptions of
significance may justify reevaluation
of properties that were previously de-
termined to be eligible or ineligible.

(2) If the Agency Official and the
State Historic Preservation Officer
agree that a property is eligible under
the criteria, the property shall be con-
sidered eligible for the National Reg-
ister for section 106 purposes.

(3) If the Agency Official and the
State Historic Preservation Officer
agree that the criteria are not met, the
property shall be considered not eligi-
ble for the National Register for sec-
tion 106 purposes.

(4) If the Agency Official and the
State Historic Preservation Officer do
not agree, or if the Council or the Sec-
retary so request, the Agency Official
shall obtain a determination from the
Secretary of the Interior pursuant to

the applicable National Park Service
regulations.

(5) If the State Historic Preservation
Officer does not provide views, then the
State Historic Preservation Officer is
presumed to agree with the Agency Of-
ficial’s determination for the purpose
of this subsection.

(d) When no historic properties are
found. If the Agency Official deter-
mines in accordance with § 800.4 para-
graphs (a) through (c) that there are no
historic properties that may be af-
fected by the undertaking, the Agency
Official shall provide documentation of
this finding to the State Historic Pres-
ervation Officer. The Agency Official
should notify interested persons and
parties known to be interested in the
undertaking and its possible effects on
historic properties and make the docu-
mentation available to the public. In
these circumstances, the Agency Offi-
cial is not required to take further
steps in the section 106 process.

(e) When historic properties are found.
If there are historic properties that the
undertaking may affect, the Agency of-
ficial shall assess the effects in accord-
ance with § 800.5.

§ 800.5 Assessing effects.

(a) Applying the Criteria of Effect. In
consultation with the State Historic
Preservation Officer, the Agency Offi-
cial shall apply the Criteria of Effect
(§ 800.9(a)) to historic properties that
may be affected, giving consideration
to the views, if any, of interested per-
sons.

(b) When no effect is found. If the
Agency Official finds the undertaking
will have no effect on historic prop-
erties, the Agency Official shall notify
the State Historic Preservation Officer
and interested persons who have made
their concerns known to the Agency
Official and document the findings,
which shall be available for public in-
spection. Unless the State Historic
Preservation Officer objects within 15
days of receiving such notice, the
Agency Official is not required to take
any further steps in the section 106
process. If the State Historic Preserva-
tion Officer files a timely objection,
then the procedures described in
§ 800.5(c) are followed.
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(c) When an effect is found. If an effect
on historic properties is found, the
Agency Official, in consultation with
the State Historic Preservation Officer,
shall apply the Criteria of Adverse Ef-
fect (§ 800.9(b)) to determine whether
the effect of the undertaking should be
considered adverse.

(d) When the effect is not considered
adverse. (1) If the Agency Official finds
the effect is not adverse, the Agency
Official shall:

(i) Obtain the State Historic Preser-
vation Officer’s concurrence with the
finding and notify and submit to the
Council summary documentation,
which shall be available for public in-
spection; or

(ii) Submit the finding with nec-
essary documentation (§ 800.8(a)) to the
Council for a 30-day review period and
notify the State Historic Preservation
Officer.

(2) If the Council does not object to
the finding of the Agency Official with-
in 30 days of receipt of notice, or if the
Council objects but proposes changes
that the Agency Official accepts, the
Agency Official is not required to take
any further steps in the section 106
process other than to comply with any
agreement with the State Historic
Preservation Officer or Council con-
cerning the undertaking. If the Council
objects and the Agency Official does
not agree with changes proposed by the
Council, then the effect shall be consid-
ered as adverse.

(e) When the effect is adverse. If an ad-
verse effect on historic properties is
found, the Agency Official shall notify
the Council and shall consult with the
State Historic Preservation Officer to
seek ways to avoid or reduce the ef-
fects on historic properties. Either the
Agency Official or the State Historic
Preservation Officer may request the
Council to participate. The Council
may participate in the consultation
without such a request.

(1) Involving interested persons. Inter-
ested persons shall be invited to par-
ticipate as consulting parties as fol-
lows when they so request:

(i) The head of a local government
when the undertaking may affect his-
toric properties within the local gov-
ernment’s jurisdiction;

(ii) The representative of an Indian
tribe in accordance with
§ 800.1(c)(2)(iii);

(iii) Applicants for or holders of
grants, permits, or licenses, and owners
of affected lands; and

(iv) Other interested persons when
jointly determined appropriate by the
Agency Official, the State Historic
Preservation Officer, and the Council,
if participating.

(2) Documentation. The Agency Offi-
cial shall provide each of the consult-
ing parties with the documentation set
forth in § 800.8(b) and such other docu-
mentation as may be developed in the
course of consultation.

(3) Informing the public. The Agency
Official shall provide an adequate op-
portunity for members of the public to
receive information and express their
views. The Agency Official is encour-
aged to use existing agency public in-
volvement procedures to provide this
opportunity. The Agency Official,
State Historic Preservation Officer, or
the Council may meet with interested
members of the public or conduct a
public information meeting for this
purpose.

(4) Agreement. If the Agency Official
and the State Historic Preservation Of-
ficer agree upon how the effects will be
taken into account, they shall execute
a Memorandum of Agreement. When
the Council participates in the con-
sultation, it shall execute the Memo-
randum of Agreement along with the
Agency Official and the State Historic
Preservation Officer. When the Council
has not participated in consultation,
the Memorandum of Agreement shall
be submitted to the Council for com-
ment in accordance with § 800.6(a). As
appropriate, the Agency Official, the
State Historic Preservation Officer,
and the Council, if participating, may
agree to invite other consulting parties
to concur in the agreement.

(5) Amendments. The Agency Official,
the State Historic Preservation Officer,
and the Council, if it was a signatory
to the original agreement, may subse-
quently agree to an amendment to the
Memorandum of Agreement. When the
Council is not a party to the Memoran-
dum of Agreement, or the Agency Offi-
cial and the State Historic Preserva-
tion Officer cannot agree on changes to
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the Memorandum of Agreement, the
proposed changes shall be submitted to
the Council for comment in accordance
with § 800.6.

(6) Ending consultation. The Council
encourages Agency Officials and State
Historic Preservation Officers to uti-
lize the consultation process to the
fullest extent practicable. After initi-
ating consultation to seek ways to re-
duce or avoid effects on historic prop-
erties, State Historic Preservation Of-
ficer, the Agency Official, or the Coun-
cil, at its discretion, may state that
further consultation will not be pro-
ductive and thereby terminate the con-
sultation process. The Agency Official
shall then request the Council’s com-
ments in accordance with § 800.6(b) and
notify all other consulting parties of
its requests.

§ 800.6 Affording the Council an oppor-
tunity to comment.

(a) Review of a Memorandum of Agree-
ment. (1) When an Agency Official sub-
mits a Memorandum of Agreement ac-
companied by the documentation spec-
ified in § 800.8 (b) and (c), the Council
shall have 30 days from receipt to re-
view it. Before this review period ends,
the Council shall:

(i) Accept the Memorandum of Agree-
ment, which concludes the section 106
process, and informs all consulting par-
ties; or

(ii) Advise the Agency Official of
changes to the Memorandum of Agree-
ment that would make it acceptable;
subsequent agreement by the Agency
Official, the State Historic Preserva-
tion Officer, and the Council concludes
the section 106 process; or

(iii) Decide to comment on the under-
taking, in which case the Council shall
provide its comments within 60 days of
receiving the Agency Official’s submis-
sion, unless the Agency Official agrees
otherwise.

(2) If the Agency Official, the State
Historic Preservation Officer, and the
Council do not reach agreement in ac-
cordance with § 800.6(a)(1)(ii), the Agen-
cy Official shall notify the Council,
which shall provide its comments with-
in 30 days of receipt of notice.

(b) Comment when there is no agree-
ment. (1) When no Memorandum of
Agreement is submitted, the Agency

Official shall request Council comment
and provide the documentation speci-
fied in § 800.8(d). When requested by the
Agency Official, the Council shall pro-
vide its comments within 60 days of re-
ceipt of the Agency Official’s request
and the specified documentation.

(2) The Agency Official shall make a
good faith effort to provide reasonably
available additional information con-
cerning the undertaking and shall as-
sist the Council in arranging an onsite
inspection and public meeting when re-
quested by the Council.

(3) The Council shall provide its com-
ments to the head of the agency re-
questing comment. Copies shall be pro-
vided to the State Historic Preserva-
tion Officer, interested persons, and
others as appropriate.

(c) Response to Council comment. (1)
When a Memorandum of Agreement be-
comes final in accordance with
§ 800.6(a)(1) (i) or (ii), the Agency Offi-
cial shall carry out the undertaking in
accordance with the terms of the
agreement. This evidences fulfillment
of the agency’s section 106 responsibil-
ities. Failure to carry out the terms of
a Memorandum of Agreement requires
the Agency Official to resubmit the un-
dertaking to the Council for comment
in accordance with § 800.6.

(2) When the Council had commented
pursuant to § 800.6(b), the Agency Offi-
cial shall consider the Council’s com-
ments in reaching a final decision on
the proposed undertaking. The Agency
Official shall report the decision to the
Council, and if possible, should do so
prior to initiating the undertaking.

(d) Foreclosure of the Council’s oppor-
tunity to comment. (1) The Council may
advise an Agency Official that it con-
siders the agency has not provided the
Council a reasonable opportunity to
comment. The decision to so advise the
Agency Official will be reached by a
majority vote of the Council or by a
majority vote of a panel consisting of
three or more Council members with
the concurrence of the Chairman.

(2) The Agency Official will be given
notice and a reasonable opportunity to
respond prior to a proposed Council de-
termination that the agency has fore-
closed the Council’s opportunity to
comment.
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(e) Public requests to the Council. (1)
When requested by any person, the
Council shall consider an Agency Offi-
cial’s finding under §§ 800.4(b), 800.4(c),
800.4(d), or 800.5(b), and, within 30 days
of receipt of the request, advise the
Agency Official, the State Historic
Preservation Officer, and the person
making the request of its views of the
Agency Official’s finding.

(2) In light of the Council views, the
Agency Official should reconsider the
finding. However, an inquiry to the
Council will not suspend action on an
undertaking.

(3) When the finding concerns the eli-
gibility of a property for the National
Register, the Council shall refer the
matter to the Secretary.

[51 FR 31118, Sept. 2, 1986; 52 FR 25376, July
7, 1987]

§ 800.7 Agreements with States for sec-
tion 106 reviews.

(a) Establishment of State agreements.
(1) Any State Historic Preservation Of-
ficer may enter into an agreement with
the Council to substitute a State re-
view process for the procedures set
forth in these regulations, provided
that:

(i) The State historic preservation
program has been approved by the Sec-
retary pursuant to section 101(b)(1) of
the Act; and

(ii) The Council, after analysis of the
State’s review process and consider-
ation of the views of Federal and State
agencies, local governments, Indian
tribes, and the public, determines that
the State review process is at least as
effective as, and no more burdensome
than, the procedures set forth in these
regulations in meeting the require-
ments of section 106.

(2) The Council, in analyzing a
State’s review process pursuant to
§ 800.7(a)(1)(ii), shall:

(i) Review relevant State laws, Exec-
utive orders, internal directives, stand-
ards, and guidelines;

(ii) Review the organization of the
State’s review process;

(iii) Solicit and consider the com-
ments of Federal and State agencies,
local governments, Indian tribes, and
the public;

(iv) Review the results of program re-
views carried out by the Secretary; and

(v) Review the record of State par-
ticipation in the section 106 process.

(3) The Council will enter into an
agreement with a State under this sec-
tion only upon determining, at mini-
mum, that the State has a dem-
onstrated record of performance in the
section 106 process and the capability
to administer a comparable process at
the State level.

(4) A State agreement shall be devel-
oped through consultation between the
State Historic Preservation Officer and
the Council and concurred in by the
Secretary before submission to the
Council for approval. The Council may
invite affected Federal and State agen-
cies, local governments, Indian tribes,
and other interested persons to partici-
pate in this consultation. The agree-
ment shall:

(i) Specify the historic preservation
review process employed in the State,
showing that this process is at least as
effective as, and no more burdensome
than, that set forth in these regula-
tions;

(ii) Establish special provisions for
participation of local governments or
Indian tribes in the review of undertak-
ings falling within their jurisdiction,
when appropriate;

(iii) Establish procedures for public
participation in the State review proc-
ess;

(iv) Provide for Council review of ac-
tions taken under its terms, and for ap-
peal of such actions to the Council; and

(v) Be certified by the Secretary as
consistent with the Secretary’s Stand-
ards and Guidelines for Archaeology
and Historic Preservation.

(5) Upon concluding a State agree-
ment, the Council shall publish notice
of its execution in the FEDERAL REG-
ISTER and make copies of the State
agreement available to all Federal
agencies.

(b) Review of undertakings when a
State agreement is in effect. (1) When a
State agreement under § 800.7(a) is in
effect, an Agency Official may elect to
comply with the State review process
in lieu of compliance with these regu-
lations.

(2) At any time during review of an
undertaking under a State agreement,
an Agency Official may terminate such
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review and comply instead with §§ 800.4
through 800.6 of these regulations.

(3) At any time during review of an
undertaking under a State agreement,
the Council may participate. Partici-
pants are encouraged to draw upon the
Council’s expertise as appropriate.

(c) Monitoring and termination of State
agreements. (1) The Council shall mon-
itor activities carried out under State
agreements, in coordination with the
Secretary of the Interior’s approval of
State programs under section 101(b)(1)
of the Act. The Council may request
that the Secretary monitor such ac-
tivities on its behalf.

(2) The Council may terminate a
State agreement after consultation
with the State Historic Preservation
Officer and the Secretary.

(3) A State agreement may be termi-
nated by the State Historic Preserva-
tion Officer.

(4) When a State agreement is termi-
nated pursuant to § 800.7(c) (2) and (3),
such termination shall have no effect
on undertakings for which review
under the agreement was complete or
in progress at the time the termination
occurred.

§ 800.8 Documentation requirements.

(a) Finding of no adverse effect. The
purpose of this documentation is to
provide sufficient information to ex-
plain how the Agency Official reached
the finding of no adverse effect. The re-
quired documentation is as follows:

(1) A description of the undertaking,
including photographs, maps, and
drawings, as necessary;

(2) A description of historic prop-
erties that may be affected by the un-
dertaking;

(3) A description of the efforts used
to identify historic properties;

(4) A statement of how and why the
criteria of adverse effect were found in-
applicable; and

(5) The views of the State Historic
Preservation Officer, affected local
governments, Indian tribes, Federal
agencies, and the public, if any were
provided, as well as a description of the
means employed to solicit those views.

(b) Finding of adverse effect. The re-
quired documentation is as follows:

(1) A description of the undertaking,
including photographs, maps, and
drawings, as necessary;

(2) A description of the efforts to
identify historic properties;

(3) A description of the affected his-
toric properties, using materials al-
ready compiled during the evaluation
of significance, as appropriate; and

(4) A description of the undertaking’s
effects on historic properties.

(c) Memorandum of Agreement. When a
memorandum is submitted for review
in accordance with § 800.6(a)(1), the doc-
umentation, in addition to that speci-
fied in § 800.8(b), shall also include a de-
scription and evaluation of any pro-
posed mitigation measures or alter-
natives that were considered to deal
with the undertaking’s effects and a
summary of the views of the State His-
toric Preservation Officer and any in-
terested persons.

(d) Requests for comment when there is
no agreement. The purpose of this docu-
mentation is to provide the Council
with sufficient information to make an
independent review of the undertak-
ing’s effects on historic properties as
the basis for informed and meaningful
comments to the Agency Official. The
required documentation is as follows:

(1) A description of the undertaking,
with photographs, maps, and drawings,
as necessary;

(2) A description of the efforts to
identify historic properties;

(3) A description of the affected his-
toric properties, with information on
the significant characteristics of each
property;

(4) A description of the effects of the
undertaking on historic properties and
the basis for the determinations;

(5) A description and evaluation of
any alternatives or mitigation meas-
ures that the Agency Official proposes
for dealing with the undertaking’s ef-
fects;

(6) A description of any alternatives
or mitigation measures that were con-
sidered but not chosen and the reasons
for their rejection;

(7) Documentation of consultation
with the State Historic Preservation
Officer regarding the identification and
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evaluation of historic properties, as-
sessment of effect, and any consider-
ation of alternatives or mitigation
measures;

(8) A description of the Agency Offi-
cial’s efforts to obtain and consider the
views of affected local governments,
Indian tribes, and other interested per-
sons;

(9) The planning and approval sched-
ule for the undertaking; and

(10) Copies or summaries of any writ-
ten views submitted to the Agency Of-
ficial concerning the effects of the un-
dertaking on historic properties and al-
ternatives to reduce or avoid those ef-
fects.

§ 800.9 Criteria of effect and adverse
effect.

(a) An undertaking has an effect on a
historic property when the undertak-
ing may alter characteristics of the
property that may qualify the property
for inclusion in the National Register.
For the purpose of determining effect,
alteration to features of a property’s
location, setting, or use may be rel-
evant depending on a property’s signifi-
cant characteristics and should be con-
sidered.

(b) An undertaking is considered to
have an adverse effect when the effect
on a historic property may diminish
the integrity of the property’s loca-
tion, design, setting, materials, work-
manship, feeling, or association. Ad-
verse effects on historic properties in-
clude, but are not limited to:

(1) Physical destruction, damage, or
alteration of all or part of the prop-
erty;

(2) Isolation of the property from or
alteration of the character of the prop-
erty’s setting when that character con-
tributes to the property’s qualification
for the National Register;

(3) Introduction of visual, audible, or
atmospheric elements that are out of
character with the property or alter its
setting;

(4) Neglect of a property resulting in
its deterioration or destruction; and

(5) Transfer, lease, or sale of the
property.

(c) Effects of an undertaking that
would otherwise be found to be adverse
may be considered as being not adverse
for the purpose of these regulations:

(1) When the historic property is of
value only for its potential contribu-
tion to archeological, historical, or ar-
chitectural research, and when such
value can be substantially preserved
through the conduct of appropriate re-
search, and such research is conducted
in accordance with applicable profes-
sional standards and guidelines;

(2) When the undertaking is limited
to the rehabilitation of buildings and
structures and is conducted in a man-
ner that preserves the historical and
architectural value of affected historic
property through conformance with
the Secretary’s ‘‘Standards for Reha-
bilitation and Guidelines for Rehabili-
tating Historic Buildings’’, or

(3) When the undertaking is limited
to the transfer, lease, or sale of a his-
toric property, and adequate restric-
tions or conditions are included to en-
sure preservation of the property’s sig-
nificant historic features.

Subpart C—Special Provisions

§ 800.10 Protecting National Historic
Landmarks.

Section 110(f) of the Act requires that
the Agency Official, to the maximum
extent possible, undertake such plan-
ning and actions as may be necessary
to minimize harm to any National His-
toric Landmark that may be directly
and adversely affected by an undertak-
ing. When commenting on such under-
takings, the Council shall use the proc-
ess set forth in §§ 800.4 through 800.6
and give special consideration to pro-
tecting National Historic Landmarks
as follows:

(a) Any consultation conducted under
§ 800.5(e) shall include the Council;

(b) The Council may request the Sec-
retary under section 213 of the Act to
provide a report to the Council detail-
ing the significance of the property, de-
scribing the effects of the undertaking
on the property, and recommending
measures to avoid, minimize, or miti-
gate adverse effects; and

(c) The Council shall report its com-
ments, including Memoranda of Agree-
ment, to the President, the Congress,
the Secretary, and the head of the
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agency responsible for the undertak-
ing.

[51 FR 31118, Sept. 2, 1986; 52 FR 25376, July
7, 1987]

§ 800.11 Properties discovered during
implementation of an undertaking.

(a) Planning for discoveries. When the
Agency Official’s identification efforts
in accordance with § 800.4 indicate that
historic properties are likely to be dis-
covered during implementation of an
undertaking, the Agency Official is en-
couraged to develop a plan for the
treatment of such properties if discov-
ered and include this plan in any docu-
mentation prepared to comply with
§ 800.5.

(b) Federal agency responsibilities. (1)
When an Agency Official has completed
the section 106 process and prepared a
plan in accordance with § 800.11(a), the
Agency Official shall satisfy the re-
quirements of section 106 concerning
properties discovered during implemen-
tation of an undertaking by following
the plan.

(2) When an Agency Official has com-
pleted the section 106 process without
preparing a plan in accordance with
§ 800.11(a) and finds after beginning to
carry out the undertaking that the un-
dertaking will affect a previously un-
identified property that may be eligi-
ble for inclusion in the National Reg-
ister, or affect a known historic prop-
erty in an unanticipated manner, the
Agency Official shall afford the Council
an opportunity to comment by choos-
ing one of the following courses of ac-
tion:

(i) Comply with § 800.6;
(ii) Develop and implement actions

that take into account the effects of
the undertaking on the property to the
extent feasible and the comments from
the State Historic Preservation Officer
and the Council pursuant to § 800.11(c);
or

(iii) If the property is principally of
archeological value and subject to the
requirements of the Archeological and
Historic Preservation Act, 16 U.S.C.
469(a)–(c), comply with that Act and
implementing regulations instead of
these regulations.

(3) Section 106 and these regulations
do not require the Agency Official to
stop work on the undertaking. How-

ever, depending on the nature of the
property and the undertaking’s appar-
ent effects on it, the Agency Official
should make reasonable efforts to
avoid or minimize harm to the prop-
erty until the requirements of this sec-
tion are met.

(c) Council comments. (1) When com-
ments are requested pursuant to
§ 800.11(b)(2)(i), the Council will provide
its comments in a time consistent with
the Agency Official’s schedule, regard-
less of longer time periods allowed by
these regulations for Council review.

(2) When an Agency Official elects to
comply with § 800.11(b)(2)(ii), the Agen-
cy Official shall notify the State His-
toric Preservation Officer and the
Council at the earliest possible time,
describe the actions proposed to take
effects into account, and request the
Council’s comments. The Council shall
provide interim comments to the Agen-
cy Official within 48 hours of the re-
quest and final comments to the Agen-
cy Official within 30 days of the re-
quest.

(3) When an Agency Official complies
with § 800.11(b)(2)(iii), the Agency Offi-
cial shall provide the State Historic
Preservation Officer an opportunity to
comment on the work undertaken and
provide the Council with a report on
the work after it is undertaken.

(d) Other considerations. (1) When a
newly discovered property has not pre-
viously been included in or determined
eligible for the National Register, the
Agency Official may assume the prop-
erty to be eligible for purposes of sec-
tion 106.

(2) When a discovery occurs and com-
pliance with this section is necessary
on lands under the jurisdiction of an
Indian tribe, the Agency Official shall
consult with the Indian tribe during
implementation of this section’s re-
quirements.

§ 800.12 Emergency undertakings.

(a) When a Federal agency head pro-
poses an emergency action and elects
to waive historic preservation respon-
sibilities in accordance with 36 CFR
78.3, the Agency Official may comply
with the requirements of 36 CFR part
78 in lieu of these regulations. An
Agency Official should develop plans
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for taking historic properties into ac-
count during emergency operations. At
the request of the Agency Official, the
Council will assist in the development
of such plans.

(b) When an Agency Official proposes
an emergency undertaking as an essen-
tial and immediate response to a disas-
ter declared by the President or the ap-
propriate Governor, and § 800.12(a) does
not apply, the Agency Official may sat-
isfy section 106 by notifying the Coun-
cil and the appropriate State Historic
Preservation Officer of the emergency
undertaking and affording them an op-
portunity to comment within seven
days if the Agency Official considers
that circumstances permit.

(c) For the purposes of activities as-
sisted under title I of the Housing and
Community Development Act of 1974,
as amended, § 800.12(b) also applies to
an imminent threat to public health or
safety as a result of natural disaster or
emergency declared by a local govern-
ment’s chief executive officer or legis-
lative body, provided that if the Coun-
cil or the State Historic Preservation
Officer objects, the Agency Official
shall comply with §§ 800.4 through 800.6.

(d) This section does not apply to un-
dertakings that will not be imple-
mented within 30 days after the disas-
ter or emergency. Such undertakings
shall be reviewed in accordance with
§§ 800.4 through 800.6.

[51 FR 31118, Sept. 2, 1986; 52 FR 25376, July
7, 1987]

§ 800.13 Programmatic Agreements.
(a) Application. An Agency Official

may elect to fulfill an agency’s section
106 responsibilities for a particular pro-
gram, a large or complex project, or a
class of undertakings that would other-
wise require numerous individual re-
quests for comments through a Pro-
grammatic Agreement. Programmatic
Agreements are appropriate for pro-
grams or projects:

(1) When effects on historic prop-
erties are similar and repetitive or are
multi-State or national in scope;

(2) When effects on historic prop-
erties cannot be fully determined prior
to approval;

(3) When non-Federal parties are del-
egated major decisionmaking respon-
sibilities;

(4) That involve development of re-
gional or land-management plans; or

(5) That involve routine management
activities at Federal installations.

(b) Consultation process. The Council
and the Agency Official shall consult
to develop a Programmatic Agreement.
When a particular State is affected, the
appropriate State Historic Preserva-
tion Officer shall be a consulting party.
When the agreement involves issues
national in scope, the President of the
National Conference of State Historic
Preservation Officers or a designated
representative shall be invited to be a
consulting party by the Council. The
Council and the Agency Official may
agree to invite other Federal agencies
or others to be consulting parties or to
participate, as appropriate.

(c) Public involvement. The Council,
with the assistance of the Agency Offi-
cial, shall arrange for public notice and
involvement appropriate to the subject
matter and the scope of the program.
Views from affected units of State and
local government, Indian tribes, indus-
tries, and organizations will be invited.

(d) Execution of the Programmatic
Agreement. After consideration of any
comments received and reaching final
agreement, the Council and the Agency
Official shall execute the agreement.
Other consulting parties may sign the
Programmatic Agreement as appro-
priate.

(e) Effect of the Programmatic Agree-
ment. An approved Programmatic
Agreement satisfies the Agency’s sec-
tion 106 responsibilities for all individ-
ual undertakings carried out in accord-
ance with the agreement until it ex-
pires or is terminated.

(f) Notice. The Council shall publish
notice of an approved Programmatic
Agreement in the FEDERAL REGISTER

and make copies readily available to
the public.

(g) Failure to carry out a Programmatic
Agreement. If the terms of a Pro-
grammatic Agreement are not carried
out or if such an agreement is termi-
nated, the Agency Official shall comply
with §§ 800.4 through 800.6 with regard
to individual undertakings covered by
the agreement.
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§ 800.14 Coordination with other au-
thorities.

To the extent feasible, Agency Offi-
cials, State Historic Preservation Offi-
cers, and the Council should encourage
coordination of implementation of
these regulations with the steps taken
to satisfy other historic preservation
and environmental authorities by:

(a) Integrating compliance with these
regulations with the processes of envi-
ronmental review carried out pursuant
to the National Environmental Policy
Act, and coordinating any studies
needed to comply with these regula-
tions with studies of related natural
and social aspects;

(b) Designing determinations and
agreements to satisfy the terms not
only of section 106 and these regula-
tions, but also of the requirements of
such other historic preservation au-
thorities as the Archeological and His-
toric Preservation Act, the Archeologi-
cal Resources Protection Act, section
110 of the National Historic Preserva-
tion Act, and section 4(f) of the Depart-
ment of Transportation Act, as appli-
cable, so that a single document can be
used for the purposes of all such au-
thorities;

(c) Designing and executing studies,
surveys, and other information-gather-
ing activities for planning and under-
taking so that the resulting informa-
tion and data is adequate to meet the
requirements of all applicable Federal
historic preservation authorities; and

(d) Using established agency public
involvement processes to elicit the
views of the concerned public with re-
gard to an undertaking and its effects
on historic properties.

§ 800.15 Counterpart regulations.

In consultation with the Council,
agencies may develop counterpart reg-
ulations to carry out the section 106
process. When concurred in by the
Council, such counterpart regulations
shall stand in place of these regula-
tions for the purposes of the agency’s
compliance with section 106.

PART 801—HISTORIC PRESERVA-
TION REQUIREMENTS OF THE
URBAN DEVELOPMENT ACTION
GRANT PROGRAM

Sec.
801.1 Purpose and authorities.
801.2 Definitions.
801.3 Applicant responsibilities.
801.4 Council comments.
801.5 State historic preservation officer re-

sponsibilities.
801.6 Coordination with requirements under

the National Environmental Policy Act
(42 U.S.C. 4321 et seq.).

801.7 Information requirements.
801.8 Public participation.

APPENDIX 1 TO PART 801—IDENTIFICATION OF

PROPERTIES: GENERAL

APPENDIX 2 TO PART 801—SPECIAL PROCE-
DURES FOR IDENTIFICATION AND CONSIDER-
ATION OF ARCHEOLOGICAL PROPERTIES IN

AN URBAN CONTEXT

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470); Pub. L. 94–422, 90 Stat. 1320 (16
U.S.C. 470(i)); Pub. L. 96–399, 94 Stat. 1619 (42
U.S.C. 5320).

SOURCE: 46 FR 42428, Aug. 20, 1981, unless
otherwise noted.

§ 801.1 Purpose and authorities.

(a) These regulations are required by
section 110(c) of the Housing and Com-
munity Development Act of 1980
(HCDA) (42 U.S.C. 5320) and apply only
to projects proposed to be funded by
the Department of Housing and Urban
Development (HUD) under the Urban
Development Action Grant (UDAG)
Program authorized by title I of the
Housing and Community Development
Act of 1974, as amended (42 U.S.C. 5301).
These regulations establish an expe-
dited process for obtaining the com-
ments of the Council specifically for
the UDAG program and, except as spe-
cifically provided, substitute for the
Council’s regulations for the ‘‘Protec-
tion of Historic and Cultural Prop-
erties’’ (36 CFR part 800).

(b) Section 110(c) of the HCDA of 1980
requires UDAG applicants to: (1) Iden-
tify all properties, if any, which are in-
cluded in the National Register of His-
toric Places and which will be affected
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by the project for which the applica-
tion is made; (2) identify all other prop-
erties, if any, which will be affected by
such project and which, as determined
by the applicant, may meet the Cri-
teria established by the Secretary of
the Interior for inclusion in the Na-
tional Register (36 CFR 60.6); and (3)
provide a description of the effect, as
determined by the applicant, of the
project on properties identified pursu-
ant to (1) and (2). If the applicant de-
termines that such properties are af-
fected, the Act requires that the infor-
mation developed by the applicant
must be forwarded to the appropriate
State Historic Preservation Officer
(SHPO) for review and to the Secretary
of the Interior for a determination as
to whether the affected properties are
eligible for inclusion in the National
Register.

(c) Section 106 of the National His-
toric Preservation Act of 1966, as
amended (16 U.S.C. 470), requires the
head of any Federal agency with juris-
diction over a Federal, federally as-
sisted or federally licensed undertak-
ing that affects a property included in
or eligible for inclusion in the National
Register of Historic Places to take into
account the effect of the undertaking
on such property and afford the Coun-
cil a reasonable opportunity to com-
ment. Under the UDAG program, appli-
cants assume the status of a Federal
agency for purposes of complying with
section 106.

§ 801.2 Definitions.
The terms defined in 36 CFR 800.2

shall be used in conjunction with this
regulation. Furthermore, as used in
these regulations:

(a) Urban Development Action Grant
(UDAG) Program means the program of
the Department of Housing and Urban
Development (HUD) authorized by title
I of the Housing and Community Devel-
opment Act (HCDA) of 1977 (42 U.S.C.
5318) to assist revitalization efforts in
distressed cities and urban counties
which require increased public and pri-
vate investment.

(b) Applicant means cities and urban
counties or Pocket of Poverty Commu-
nities which meet the criteria at 24
CFR 570.453. Except as specifically pro-
vided below, applicants, rather than

the Secretary of HUD, must comply
with these regulations.

(c) Project means a commercial, in-
dustrial, and/or neighborhood project
supported by the UDAG program of the
Department of HUD, as defined in 24
CFR 570.451(g). A project includes the
group of integrally related public and
private activities described in the
grant application which are to be car-
ried out to meet the objectives of the
action grant program and consists of
all action grant funded activities to-
gether with all non-action grant funded
activities. A project is an undertaking
as defined in 36 CFR 800.2(c).

(d) State Historic Preservation Officer
Review Period is a 45 day period pro-
vided to the appropriate State Historic
Preservation Officer by section 110(c)
of the Housing and Community Devel-
opment Act (HCDA) of 1980 for com-
ment on the formal submission by the
applicant of data on properties listed in
the National Register or which may
meet the Criteria and which will be af-
fected by the proposed UDAG project.
This period does not include any period
during which the applicant seeks infor-
mation from the State Historic Preser-
vation Officer to assist the applicant in
identifying properties, determining
whether a property meets the Criteria
for listing in the National Register of
Historic Places and determining
whether such property is affected by
the project.

(e) Secretary of the Interior Determina-
tion Period is a 45 day period provided
by section 110(c) of the HCDA of 1980
for a determination as to whether the
identified properties are eligible for in-
clusion in the National Register.

§ 801.3 Applicant responsibilities.

As early as possible before the appli-
cant makes a final decision concerning
a project and in any event prior to tak-
ing any action that would foreclose al-
ternatives or the Council’s ability to
comment, the applicant should take
the following steps to comply with the
requirements of section 106 of the Na-
tional Historic Preservation Act and
section 110 of the HCDA of 1980.

In order to facilitate the commenting
process the applicant should forward to
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the Council information on the pro-
posed project at the earliest prac-
ticable time if it appears that National
Register properties or properties which
meet the Criteria for inclusion will be
affected. This will allow the Council to
assist the applicant in expeditiously
meeting its historic preservation re-
quirements and facilitate the develop-
ment of the Council’s comments.

(a) Information required. It is the pri-
mary responsibility of the applicant re-
questing Council comments to conduct
the appropriate studies and to provide
the information necessary for a review
of the effect a proposed project may
have on a National Register property
or a property which meets the Criteria,
as well as the information necessary
for adequate consideration of modifica-
tions or alterations to the proposed
project that could avoid, mitigate, or
minimize any adverse effects. It is the
responsibility of the applicant to pro-
vide the information specified in § 801.7,
to make an informed and reasonable
evaluation of whether a property meets
the National Register Criteria (36 CFR
60.6) and to determine the effect of a
proposed undertaking on a National
Register property or property which
meets the Criteria.

(b) Identification of properties. Section
110 of the HCDA of 1980 makes UDAG
applicants responsible for the identi-
fication of National Register properties
and properties which may meet the
Criteria for listing in the National Reg-
ister that may be affected by the
project. An appendix to these regula-
tions sets forth guidance to applicants
in meeting their identification respon-
sibilities but does not set a fixed or in-
flexible standard for such efforts. Meet-
ing this responsibility requires the ap-
plicant to make an earnest effort to
identify and evaluate potentially af-
fected historic properties by:

(1) Consulting the National Register
of Historic Places to determine wheth-
er the project’s impact area includes
such properties;

(2) Obtaining, prior to initiating the
State Historic Preservation Officer Re-
view Period, relevant information that
the State Historic Preservation Officer
may have available concerning historic
properties, if any are known, in the
project’s impact area;

(3) Utilizing local plans, surveys, and
inventories of historic properties pre-
pared by the locality or a recognized
State or local historic authority;

(4) Utilizing other sources of informa-
tion or advice the applicant deems ap-
propriate;

(5) Conducting an on-the-ground in-
spection of the project’s impact area by
qualified personnel to identify prop-
erties which may meet the Criteria for
evaluation taking into consideration
the views of the State Historic Preser-
vation Officer as to the need for and
methodology of such inspections;

(6) Applying the Department of the
Interior Criteria for Evaluation (36
CFR 60.6) to properties within the
project’s impact area.

(c) Evaluation of effect. Applicants are
required by section 110(a) of the HCDA
of 1980 to include in their applications
a description of the effect of a proposed
UDAG project on any National Reg-
ister property and or any property
which may meet the Criteria.

(1) Criteria of Effect and Adverse Effect.
The following criteria, similar to those
set forth in 36 CFR 800.3, shall be used
to determine whether a project has an
effect or an adverse effect.

(i) Criteria of effect. The effect of a
project on a National Register or eligi-
ble property is evaluated in the context
of the historical, architectural, archeo-
logical, or cultural significance pos-
sessed by the property. A project shall
be considered to have an effect when-
ever any condition of the project
causes or may cause any change, bene-
ficial or adverse, in the quality of the
historical, architectural, archeological,
or cultural characteristics that qualify
the property to meet the Criteria of
the National Register. An effect occurs
when a project changes the integrity of
location, design, setting, materials,
workmanship, feeling or association of
the property that contributes to its
significance in accordance with the Na-
tional Register Criteria. An effect may
be direct or indirect. Direct effects are
caused by the project and occur at the
same time and place. Indirect effects
include those caused by the undertak-
ing that are later in time or farther re-
moved in distance, but are still reason-
ably foreseeable. Such effects involve
development of the project site around
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historic properties so as to affect the
access to, use of, or significance of
those properties.

(ii) Criteria of adverse effect. Adverse
effects on National Register properties
or properties which meet the Criteria
may occur under conditions which in-
clude but are not limited to:

(A) Destruction or alteration of all or
part of a property;

(B) Isolation from or alteration of
the property’s surrounding environ-
ment;

(C) Introduction of visual, audible, or
atmospheric elements that are out of
character with the property or alter its
setting;

(D) Neglect of a property resulting in
its deterioration or destruction;

(iii) Special considerations. If rehabili-
tation is a project activity, such com-
ponents of the project may be consid-
ered to have no adverse effect and need
not be referred to the Council if they
are undertaken in accordance with the
Secretary of the Interior’s Standards
for Historic Preservation Projects (U.S.
Department of the Interior, Heritage
Conservation and Recreation Service,
Washington, DC, 1979) and the State
Historic Preservation Officer concurs
in the proposed activity. Additionally,
the following types of project compo-
nents or elements will be considered to
not normally adversely affect prop-
erties listed in the National Register or
which meet the Criteria.

(A) Insulation (except for the use of
granular or liquid injected foam insula-
tion in exterior walls or other vertical
surfaces);

(B) Caulking;
(C) Weatherstripping;
(D) Replacement of Heating, Ven-

tilating and Air Conditioning (HVAC)
equipment, provided that such equip-
ment is not historic and that replace-
ment equipment is screened from pub-
lic view and that the State Historic
Preservation Officer and the applicant
agree the equipment will not affect
those qualities of the property which
qualify it to meet the 36 CFR 60.6 Cri-
teria;

(E) In-kind refenestration (for exam-
ple, replacement of deteriorated win-
dows of a similar configuration, color
and material);

(F) Lowering of ceilings, provided the
ceilings will not be visible from outside
of the building or from an interior pub-
lic space and that the State Historic
Preservation Officer and the applicant
agree it will not affect a quality which
qualified the building to meet the 36
CFR 60.6 Criteria;

(G) Replacement in-kind of substan-
tially deteriorated material, provided
that the State Historic Preservation
Officer and the applicant agree;

(H) Installation of machinery, equip-
ment, furnishings, fixtures, etc., in the
interior of existing buildings, provided
that the State Historic Preservation
Officer and the applicant agree such in-
stallations will not affect a quality
which qualified the building to meet
the 36 CFR 60.6 Criteria.

(I) Site improvements such as side-
walk paving and landscaping, provided
that the State Historic Preservation
Officer and the applicant agree that
the site improvement will not affect
those qualities of the property which
qualify it to meet the 36 CFR 60.6 Cri-
teria.

(iv) Special considerations for archeo-
logical sites. Under certain conditions,
alteration of land containing archeo-
logical resources in the project area
may have no adverse effect on those re-
sources. Procedures for determining
whether such conditions exist were
published by the Council in the FED-
ERAL REGISTER on November 26, 1980 (45
FR 78808), as part X of the ‘‘Executive
Director’s Procedures for Review of
Proposals for Treatment of Archeologi-
cal Properties.’’ Because the identifica-
tion of archeological sites in an urban
context, and consideration of appro-
priate treatment methods, present spe-
cial problems, further guidance is pro-
vided in Appendix 2.

(2) Determinations of Effect. Prior to
submitting an application to HUD, the
applicant shall apply the Criteria of Ef-
fect and Adverse Effect to all prop-
erties which are listed in the National
Register or which may meet the Cri-
teria in the area of the project’s poten-
tial environmental impact. The deter-
mination of the Secretary of the Inte-
rior shall be final with respect to prop-
erties which are eligible for listing in
the National Register. The Council will
not comment on affected properties
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which are not either listed in or eligi-
ble for listing in the National Register.
In order to facilitate the process, infor-
mation to be requested from the State
Historic Preservation Officer under
§ 801.3(b)(2) should include advice on ap-
plying the Criteria of Effect and Ad-
verse Effect provided that this period
shall not be included in the 45 day
State Historic Preservation Officer Re-
view Period. Special attention should
be paid to indirect effects, such as
changes in land use, traffic patterns,
street activity, population density and
growth rate. While some aspects of a
project may have little potential to ad-
versely affect the significant qualities
of a historic property, other project
components may meet the Criteria of
Effect and Adverse Effect. If any aspect
of the project results in an effect deter-
mination, further evaluation of the ef-
fect shall be undertaken in accordance
with these regulations. The resulting
determination regarding the effect
shall be included in the application.

(i) No effect. If the applicant deter-
mines that the project will have no ef-
fect on any National Register property
and/or property which meets the Cri-
teria, the project requires no further
review by the Council unless a timely
objection is made by the Executive Di-
rector. An objection may be made by
the Executive Director at any time
during the UDAG application process
prior to the expiration of the period for
receiving objections to HUD’s release
of funds as specified in 24 CFR 58.31.
The manner in which the Executive Di-
rector shall make an objection is set
forth in § 801.4(a).

(ii) Determinations of no adverse effect.
If the applicant finds there is an effect
on the property but it is not adverse,
the applicant after receiving the com-
ments of the State Historic Preserva-
tion Officer during the State Historic
Preservation Officer Review Period
shall forward adequate documentation
(see § 801.7(a)) of the Determination, in-
cluding the written comments of the
State Historic Preservation Officer, if
available, to the Executive Director for
review in accordance with § 801.4.

(iii) Adverse effect determination. If the
applicant finds the effect to be adverse
or if the Executive Director objects to
an applicant’s no adverse effect deter-

mination pursuant to § 801.4(a), the ap-
plicant shall proceed with the con-
sultation process in accordance with
§ 801.4(b).

§ 801.4 Council comments.
The following subsections specify

how the Council will respond to an ap-
plicant’s request for the Council’s com-
ments required to satisfy the appli-
cant’s responsibilities under section 106
of the Act and section 110 of the HCDA
of 1980. When appropriate, an applicant
may waive the Council time periods
specified in these regulations.

(a) Executive Director’s Objection to No
Effect Determination. If the Executive
Director has reason to question an ap-
plicant’s determination of no effect, he
shall notify the applicant and HUD. If
the Executive Director does not object
within 15 days of such notification, the
project may proceed. If the Executive
Director objects, he shall specify
whether or not the project will have an
adverse effect on National Register
property and/or property which meets
the Criteria. Normally, the Executive
Director will object to a determination
of no effect when the record does not
support the applicant’s determination
(see § 801.7(a)). The applicant must then
comply with the provisions of sub-
section (b) if the Executive Director
determines that the project will have
no adverse effect or subsection (c) if
the Executive Director has determined
that the project will have an adverse
effect.

(b) Response to Determinations of No
Adverse Effect. (1) Upon receipt of a De-
termination of No Adverse Effect from
an applicant, the Executive Director
will review the Determination and sup-
porting documentation required by
§ 801.7(a). Failure to provide the re-
quired information at the time the ap-
plicant requests Council comments will
delay the process. The Executive Direc-
tor will respond to the applicant within
15 days after receipt of the information
required in § 801.7(a). Unless the Execu-
tive Director objects to the Determina-
tion within 15 days after receipt, the
applicant will be considered to have
satisfied its responsibilities under sec-
tion 106 of the Act and these regula-
tions and no further Council review is
required.
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(2) If the Executive Director objects
to a Determination of No Adverse Ef-
fect, the consultation process pursuant
to § 801.4(c) shall be initiated.

(c) Consultation process. If any aspect
of the project is found to have adverse
effects on National Register property
or property which has been determined
by the applicant or the Secretary of
the Interior to meet the Criteria, the
applicant, the State Historic Preserva-
tion Officer and the Executive Director
shall consult to consider feasible and
prudent alternatives to the project
that could avoid, mitigate, or minimize
the adverse effect on the affected prop-
erty.

(1) Parties. The applicant, the State
Historic Preservation Officer and the
Executive Director shall be the con-
sulting parties. The Department of
HUD, other representatives of national,
State, or local units of government,
other parties in interest, and public
and private organizations, may be in-
vited by the consulting parties to par-
ticipate in the consultation process.

(2) Timing. The consulting parties
shall have a total of 45 days from the
receipt by the Executive Director of
the information required in § 801.7(a) to
agree upon feasible and prudent alter-
natives to avoid, mitigate, or minimize
any adverse effects of the project. Fail-
ure of an applicant to provide the in-
formation required in § 801.7(b) will
delay the beginning of the time period
specified above.

(3) Information requirements. The ap-
plicant shall provide copies of the in-
formation required in § 801.7(b) to the
consulting parties at the initiation of
the consultation process and make it
readily available for public inspection.

(4) Public meeting. An onsite inspec-
tion and a Public Information Meeting
may be held in accordance with the
provisions of 36 CFR 800.6(b). Public
hearings or meetings conducted by the
applicant in the preparation of the ap-
plication may, as specified below, sub-
stitute for such Public Information
Meetings. Upon request of the appli-
cant, the Executive Director may find
that such public meetings have been
adequate to consider the effect of the
project on National Register properties
or properties which meet the Criteria,

and no further Public Information
Meeting is required.

(5) Consideration of alternatives. Dur-
ing the consultation period, the con-
sulting parties shall, in accordance
with the policies set forth in 36 CFR
800.6(b) (4) and (5), review the proposed
project to determine whether there are
prudent and feasible alternatives to
avoid or satisfactorily mitigate ad-
verse effect. If they agree on such al-
ternatives, they shall execute a Memo-
randum of Agreement in accordance
with § 801.4(c) specifying how the under-
taking will proceed to avoid or miti-
gate the adverse effect.

(6) Acceptance of adverse effect. If the
consulting parties determine that
there are no feasible and prudent alter-
natives that could avoid or satisfac-
torily mitigate the adverse effects and
agree that it is in the public interest to
proceed with the proposed project they
shall execute a Memorandum of Agree-
ment in accordance with § 801.4(c) ac-
knowledging this determination and
specifying any recording, salvage, or
other measures associated with accept-
ance of the adverse effects that shall be
taken before the project proceeds.

(7) Failure to agree. Upon the failure
of the consulting parties to agree upon
the terms for a Memorandum of Agree-
ment within the specified time period,
or upon notice of a failure to agree by
any consulting party to the Executive
Director, the Executive Director with-
in 15 days shall recommend to the
Chairman whether the matter should
be scheduled for consideration at a
Council meeting. If the Executive Di-
rector recommends that the Council
not consider the matter, he shall si-
multaneously notify all Council mem-
bers and provide them copies of the
preliminary case report and the rec-
ommendation to the Chairman. The ap-
plicant and the State Historic Preser-
vation Officer shall be notified in writ-
ing of the Executive Director’s rec-
ommendation.

(d) Memorandum of Agreement—(1)
Preparation of Memorandum of Agree-
ment. It shall be the responsibility of
the Executive Director to prepare each
Memorandum of Agreement required
under this part. As appropriate, other
parties may be invited by the consult-
ing parties to be signatories to the
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Agreement or otherwise indicate their
concurrence with the Agreement. In
order to facilitate the process, the ap-
plicant may provide the Executive Di-
rector a draft for a Memorandum of
Agreement. At the applicant’s option,
such draft may be prepared at the time
the applicant makes its determinations
that properties listed in the National
Register or which may meet the Cri-
teria for listing in the National Reg-
ister may be adversely affected. The
applicant must provide the State His-
toric Preservation Officer an oppor-
tunity to concur in or comment on its
draft Agreement.

(2) Review of Memorandum of Agree-
ment. Upon receipt of an executed
Memorandum of Agreement, the Chair-
man shall institute a 15 day review pe-
riod. Unless the Chairman notifies the
applicant that the matter has been
placed on the agenda for consideration
at a Council meeting, the Agreement
shall become final when ratified by the
Chairman or upon the expiration of the
15 day review period with no action
taken. Copies will be provided to sig-
natories. A copy of the Memorandum of
Agreement should be included in any
Environmental Assessment or Environ-
mental Impact Statement prepared
pursuant to the National Environ-
mental Policy Act.

(3) Effect of Memorandum of Agree-
ment. (i) Agreements duly executed in
accordance with these regulations shall
constitute the comments of the Coun-
cil and shall evidence satisfaction of
the applicant’s responsibilities for the
proposed project under section 106 of
the Act and these regulations.

(ii) If the Council has commented on
an application that is not approved by
HUD and a subsequent UDAG applica-
tion is made for the same project, the
project need not be referred to the
Council again unless there is a signifi-
cant amendment to the project which
would alter the effect of the project on
previously considered properties or re-
sult in effects on additional National
Register properties or properties which
meet the Criteria.

(iii) Failure to carry out the terms of
a Memorandum of Agreement requires
that the applicant again request the
Council’s comments in accordance with
these regulations. In such instances,

until the Council issues its comments
under these regulations the applicant
shall not take or sanction any action
or make any irreversible or irretriev-
able commitment that could result in
an adverse effect with respect to Na-
tional Register properties or properties
which are eligible for inclusion in the
National Register covered by the
Agreement or that would foreclose the
Council’s consideration of modifica-
tions or alternatives to the proposed
project that could avoid or mitigate
the adverse effect.

(4) Amendment of a Memorandum of
Agreement. Amendments to the Agree-
ment may be made as specified in 36
CFR 800.6(c)(4).

(5) Report on Memorandum of Agree-
ment. Within 90 days after carrying out
the terms of the Agreement, the appli-
cant shall report to all signatories on
the actions taken.

(e) Council Meetings. Council meet-
ings to consider a project will be con-
ducted in accordance with the policies
set forth in 36 CFR 800.6(d).

(1) Response to recommendation con-
cerning consideration at Council meeting.
Upon receipt of a recommendation
from the Executive Director concern-
ing consideration of a proposed project
at a Council meeting, the Chairman
shall determine whether or not the
project will be considered. The Chair-
man shall make a decision within 15
days of receipt of the recommendation
of the Executive Director. In reaching
a decision the Chairman shall consider
any comments from Council members.
If three members of the Council object
within the 15 day period to the Execu-
tive Director’s recommendation, the
project shall be scheduled for consider-
ation at a Council or panel meeting.
Unless the matter is scheduled for con-
sideration by the Council the Chairman
shall notify the applicant, the Depart-
ment of HUD, the State Historic Pres-
ervation Officer and other parties
known to be interested of the decision
not to consider the matter. Such notice
shall be evidence of satisfaction of the
applicant’s responsibilities for the pro-
posed project under section 106 of the
Act and these regulations.
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(2) Decision to consider the project.
When the Council will consider a pro-
posed project at a meeting, the Chair-
man shall either designate five mem-
bers as a panel to hear the matter on
behalf of the full Council or schedule
the matter for consideration by the full
Council. In either case, the meeting
shall take place within 30 days of the
Chairman’s decision to consider the
project, unless the applicant agrees to
a longer time.

(i) A panel shall consist of three non-
Federal members, one as Chairman,
and two Federal members. The Depart-
ment of HUD may not be a member of
such panel.

(ii) Prior to any panel or full Council
consideration of a matter, the Chair-
man will notify the applicant and the
State Historic Preservation Officer and
other interested parties of the date on
which the project will be considered.
The Executive Director, the applicant,
the Department of HUD, and the State
Historic Preservation Officer shall pre-
pare reports in accordance with
§ 801.7(b). Reports from the applicant
and the State Historic Preservation Of-
ficer must be received by the Executive
Director at least 7 days before any
meeting.

(3) Notice of Council meetings. At least
7 days notice of all meetings held pur-
suant to this section shall be given by
publication in the FEDERAL REGISTER.
The Council shall provide a copy of the
notice by mail to the applicant, the
State Historic Preservation Officer,
and the Department of Housing and
Urban Development. The Council will
inform the public of the meeting
through appropriate local media.

(4) Statements to the Council. An agen-
da shall provide for oral statements
from the Executive Director; the appli-
cant; the Department of HUD; parties
in interest; the Secretary of the Inte-
rior; the State Historic Preservation
Officer; representatives of national,
State, or local units of government;
and interested public and private orga-
nizations and individuals. Parties wish-
ing to make oral remarks should notify
the Executive Director at least two
days in advance of the meeting. Parties
wishing to have their written state-
ments distributed to Council members
prior to the meeting should send copies

of the statements to the Executive Di-
rector at least 5 days in advance.

(5) Comments of the Council. The writ-
ten comments of the Council will be is-
sued within 7 days after a meeting.
Comments by a panel shall be consid-
ered the comments of the full Council.
Comments shall be made to the appli-
cant requesting comment and to the
Department of HUD. Immediately after
the comments are made to the appli-
cant and the Department of HUD, the
comments of the Council will be for-
warded to the President and the Con-
gress as a special report under author-
ity of section 202(b) of the Act and a
notice of availability will be published
in the FEDERAL REGISTER. The com-
ments of the Council shall be made
available to the State Historic Preser-
vation Officer, other parties in inter-
est, and the public upon receipt of the
comments by the applicant. The appli-
cant should include the comments of
the Council in any final Environmental
Impact Statement prepared pursuant
to the National Environmental Policy
Act.

(6) Action in response to Council com-
ments. The comments of the Council
shall be taken into account in reaching
a final decision on the proposed
project. When a final decision regard-
ing the proposed project is reached by
the applicant and the Department of
HUD, they shall submit written reports
to the Council describing the actions
taken by them and other parties in re-
sponse to the Council’s comments and
the impact that such actions will have
on the affected National Register prop-
erties or properties eligible for inclu-
sion in the National Register. Receipt
of this report by the Chairman shall be
evidence that the applicant has satis-
fied its responsibilities for the pro-
posed project under section 106 of the
Act and these regulations. The Council
may issue a final report to the Presi-
dent and the Congress under authority
of section 202(b) of the Act describing
the actions taken in response to the
Council’s comments including rec-
ommendations for changes in Federal
policy and programs, as appropriate.

(f) Suspense of Action. Until the Coun-
cil issues its comments under these
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regulations and during the State His-
toric Preservation Officer Review Pe-
riod and the determination period of
the Secretary of the Interior, good
faith consultation shall preclude the
applicant from taking or sanctioning
any action or making any irreversible
or irretrievable commitment that
could result in an adverse effect on a
National Register property or property
which may meet the Criteria or that
would foreclose the consideration of
modifications or alternatives to the
proposed project that could avoid,
mitigate, or minimize such adverse ef-
fects. In no case shall UDAG funds be
used for physical activities on the proj-
ect site until the Council comments
have been completed. Normal planning
and processing of applications short of
actual commitment of funds to the
project may proceed.

(g) Lead Agency. If the project pro-
posed by the applicant involves one or
more Federal agencies, they may agree
on a single lead agency to meet the re-
quirements of section 106 of the Na-
tional Historic Preservation Act and
section 110 of the Housing and Commu-
nity Development Act of 1980 and no-
tify the Executive Director. If the ap-
plicant is the designated lead agency,
these regulations shall be followed. If a
Federal agency is designated lead agen-
cy, the process in 36 CFR part 800 shall
be used.

(h) Compliance by a Federal Agency.
An applicant may make a finding that
it proposes to accept a Federal agen-
cy’s compliance with section 106 of the
Act and 36 CFR 800 where its review of
the Federal agency’s findings indicate
that:

(1) The project is identical with an
undertaking reviewed by the Council
under 36 CFR part 800; and

(2) The project and its impacts are in-
cluded within the area of potential en-
vironmental impact described by the
Federal agency;

The applicant shall notify the State
Historic Preservation Officer and the
Executive Director of its finding of
compliance with section 106 of the Act
and 36 CFR part 800 and provide a copy
of the Federal agency’s document
where the finding occurs. Unless the
Executive Director objects within 10
days of receipt of such notice the Coun-

cil need not be afforded further oppor-
tunity for comment. If the Executive
Director objects to the finding of the
applicant, the applicant shall comply
with § 801.4.

§ 801.5 State Historic Preservation Of-
ficer responsibilities.

(a) The State Historic Preservation
Officer shall have standing to partici-
pate in the review process established
by section 110(c) of the HCDA of 1980
whenever it concerns a project located
within the State Historic Preservation
Officer’s jurisdiction by the following
means: providing, within 30 days, infor-
mation requested by an applicant
under § 801.3(b); responding, within 45
days, to submittal of a determination
by the applicant under section 110 of
the HCDA of 1980 that National Reg-
ister property or property which meets
the Criteria may be affected by the
proposed project; participating in a
Memorandum of Agreement that the
applicant or the Executive Director
may prepare under this part; and par-
ticipating in a panel or full Council
meeting that may be held pursuant to
these regulations. Pursuant to section
110(c) of the HCDA of 1980, the State
Historic Preservation Officer has a
maximum period of 45 days in which to
formally comment on an applicant’s
determination that the project may af-
fect a property that is listed in the Na-
tional Register or which may meet the
Criteria for listing in the National Reg-
ister. This period does not include the
time during which the applicant seeks
information from the State Historic
Preservation Officer for determining
whether a property meets the Criteria
for listing in the National Register and
whether such property is affected by
the project.

(b) The failure of a State Historic
Preservation Officer to participate in
any required steps of the process set
forth in this part shall not prohibit the
Executive Director and the applicant
from concluding the section 106 proc-
ess, including the execution of a Memo-
randum of Agreement.
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§ 801.6 Coordination with require-
ments under the National Environ-
mental Policy Act (42 U.S.C. 4321 et
seq.).

The National Historic Preservation
Act and the National Environmental
Policy Act create separate and distinct
responsibilities. The National Historic
Preservation Act applies to those as-
pects of a project which may affect Na-
tional Register properties and those
which are eligible for listing in the Na-
tional Register. The requirements for
the National Environmental Policy Act
apply to the effect that the project will
have on the human environment. To
the extent that the applicant finds it
practicable to do so, the requirements
of these two statutes should be inte-
grated. Some projects, for reasons
other than the effects on historic prop-
erties, may require an Environmental
Impact Statement (EIS) subject to the
time requirements for a draft and final
EIS, in which case the applicant may
choose to separately relate to the
State Historic Preservation Officer, the
Department of the Interior, and the
Council for purposes of section 110(c) of
the HCDA of 1980. In that event, infor-
mation in the draft EIS should indicate
that compliance with section 106 and
these regulations is underway and the
final EIS should reflect the results of
this process. Applicants are directed to
36 CFR 800.9, which describes in detail
the manner in which the requirements
of these two acts should be integrated
and applies to all UDAG applicants
under these regulations.

In those instances in which an Envi-
ronmental Impact Statement will be
prepared for the project, the applicant
should consider phasing compliance
with these procedures and the prepara-
tion of the Statement.

§ 801.7 Information requirements.
(a) Information To Be Retained by Ap-

plicants Determining No Effect. (1) Rec-
ommended Documentation for a Deter-
mination of No Effect. Adequate docu-
mentation of a Determination of No Ef-
fect pursuant to § 801.3(c)(2)(i) should
include the following:

(i) A general discussion and chro-
nology of the proposed project;

(ii) A description of the proposed
project including, as appropriate, pho-

tographs, maps, drawings, and speci-
fications;

(iii) A statement that no National
Register property or property which
meets the Criteria exist in the project
area, or a brief statement explaining
why the Criteria of Effect (See
§ 801.3(c)) was found inapplicable;

(iv) Evidence of consultation with
the State Historic Preservation Officer
concerning the Determination of No
Effect; and

(v) Evidence of efforts to inform the
public concerning the Determination of
No Effect.

(2) The information requirements set
forth in this section are meant to serve
as guidance for applicants in preparing
No Effect Determinations. The infor-
mation should be retained by the appli-
cant, incorporated into any environ-
mental reports or documents prepared
concerning the project, and provided to
the Executive Director only in the
event of an objection to the applicant’s
determination.

(b) Reports to the Council. In order to
adequately assess the impact of a pro-
posed project on National Register and
eligible properties, it is necessary for
the Council to be provided certain in-
formation. For the purposes of develop-
ing Council comments on UDAG
projects the following information is
required. Generally, to the extent that
relevant portions of a UDAG applica-
tion meet the requirements set forth
below it will be sufficient for the pur-
poses of Council review and comment.

(1) Documentation for Determination of
No Adverse Effect. Adequate documenta-
tion of a Determination of No Adverse
Effect pursuant to § 801.3(c)(1) should
include the following:

(i) A general discussion and chro-
nology of the proposed project;

(ii) A description of the proposed
project including, as appropriate, pho-
tographs, maps, drawings and specifica-
tions;

(iii) A copy of the National Register
form or a copy of the Determination of
Eligibility documentation for each
property that will be affected by the
project including a description of each
property’s physical appearance and sig-
nificance;

(iv) A brief statement explaining why
each of the Criteria of Adverse Effect
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(See § 801.3(c)(1)) was found inapplica-
ble;

(v) Written views of the State His-
toric Preservation Officer concerning
the Determination of No Adverse Ef-
fect, if available; and,

(vi) An estimate of the cost of the
project including the amount of the
UDAG grant and a description of any
other Federal involvement.

(2) Preliminary Case Reports. Prelimi-
nary Case Reports should be submitted
with a request for comments pursuant
to § 801.4(b) and should include the fol-
lowing information:

(i) A general discussion and chro-
nology of the proposed project;

(ii) The status of the project in the
HUD approval process:

(iii) The status of the project in the
National Environmental Policy Act
compliance process and the target date
for completion of all the applicant’s
environmental responsibilities;

(iv) A description of the proposed
project including as appropriate, pho-
tographs, maps, drawings and specifica-
tions;

(v) A copy of the National Register
form or a copy of the Determination of
Eligibility documentation for each
property that will be affected by the
project including a description of each
property’s physical appearance and sig-
nificance;

(vi) A brief statement explaining why
any of the Criteria of Adverse Effect
(See § 801.3(c)(1)(b)) apply;

(vii) Written views of the State His-
toric Preservation Officer concerning
the effect on the property, if available;

(viii) The views of Federal agencies,
State and local governments, and other
groups or individuals when known as
obtained through the OMB Circular A–
95 process or the environmental review
process, public hearings or other appli-
cant processes;

(ix) A description and analysis of al-
ternatives that would avoid the ad-
verse effects;

(x) A description and analysis of al-
ternatives that would mitigate the ad-
verse effects; and,

(xi) An estimate of the cost of the
project including the amount of the
UDAG grant and a description of any
other Federal involvement.

(c) Reports for Council Meetings. Con-
sideration of a proposed project by the
full Council or a panel pursuant to
§ 801.4(b) is based upon reports from the
Executive Director, the State Historic
Preservation Officer and Secretary of
the Interior. Requirements for these
reports are specified in 36 CFR 800.13(c).
Additionally, reports from the appli-
cant and the Department of HUD are
required by these regulations. The re-
quirements for these reports consist of
the following:

(1) Report of the Applicant. The report
from the applicant requesting com-
ments shall include a copy of the rel-
evant portions of the UDAG applica-
tion; a general discussion and chro-
nology of the proposed project; an ac-
count of the steps taken to comply
with the National Environmental Pol-
icy Act (NEPA); any relevant support-
ing documentation in studies that the
applicant has completed; an evaluation
of the effect of the project upon the
property or properties, with particular
reference to the impact on the histori-
cal, architectural, archeological, and
cultural values; steps taken or pro-
posed by the applicant to avoid or miti-
gate adverse effects of the project; a
thorough discussion of alternate
courses of action; and an analysis com-
paring the advantages resulting from
the project with the disadvantages re-
sulting from the adverse effects on Na-
tional Register or eligible properties.

(2) Report of the Secretary of Housing
and Urban Development. The report
from the Secretary shall include the
status of the application in the UDAG
approval process, past involvement of
the Department with the applicant and
the proposed project or land area for
the proposed project, and information
on how the applicant has met other re-
quirements of the Department for the
proposed project.

§ 801.8 Public participation.
(a) The Council encourages maximum

public participation in the process es-
tablished by these regulations. Par-
ticularly important, with respect to
the UDAG program, is participation by
the citizens of neighborhoods directly
or indirectly affected by projects, and
by groups concerned with historic and
cultural preservation.
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(b) The applicant, in preparing and
following its citizen participation plan
called for by 24 CFR 570.456(c)(11)(i)(A),
should ensure that adequate provision
is made for participation by citizens
and organizations having interests in
historic preservation and in the his-
toric and cultural values represented in
affected neighborhoods. 24 CFR
570.431(c) sets forth criteria for citizen
participation plans. These should be
carefully considered with specific ref-
erence to ensuring that local concerns
relevant to historic preservation are
fully identified, and that citizens are
provided with full and accurate infor-
mation about each project and its ef-
fects on historic properties. The appli-
cant should ensure that potentially
concerned citizens and organizations
are fully involved in the identification
of properties which may meet the Na-
tional Register Criteria, and that they
are fully informed, in a timely manner,
of determinations of No Effect, No Ad-
verse Effect, and Adverse Effect, and of
the progress of the consultation proc-
ess. Applicants are referred to 36 CFR
800.15 for Council guidelines for public
participation.

(c) The Council welcomes the views
of the public, especially those groups
which may be affected by the proposed
project, during its evaluation of the ap-
plicant’s determination of effect, and
will solicit the participation of the
public in Council and panel meetings
held to consider projects.

APPENDIX 1 TO PART 801—IDENTIFICA-
TION OF PROPERTIES: GENERAL

A. Introduction

Because of the high probability of locating
properties which are listed in the National
Register or which meet the Criteria for list-
ing in many older city downtowns, this ap-
pendix is designed to serve as guidance for
UDAG applicants in identifying such prop-
erties. This appendix sets forth guidance for
applicants and does not set a fixed or inflexi-
ble standard for identification efforts.

B. Role of the State Historic Preservation
Officer

In any effort to locate National Register
properties or properties which meet the Cri-
teria, the State Historic Preservation Officer
is a key source of information and advice.
The State Historic Preservation Officer will
be of vital assistance to the applicant. The

State Historic Preservation Officer can pro-
vide information on known properties and on
studies which have taken place in and
around the project area. Early contact
should be made with the State Historic Pres-
ervation Officer for recommendations about
how to identify historic properties. For
UDAG projects, identification of National
Register properties and properties which
meet the Criteria is the responsibility of the
applicant. The extent of the identification
effort should be made with the advice of the
State Historic Preservation Officer. The
State Historic Preservation Officer can be a
knowledgeable source of information regard-
ing cases wherein the need for a survey of
historic properties is appropriate, rec-
ommended type and method of a survey and
the boundaries of any such survey. Due con-
sideration should be given to the nature of
the project and its impacts, the likelihood of
historic properties being affected and the
state of existing knowledge regarding his-
toric properties in the area of the project’s
potential environmental impact.

C. Levels of Identification

1. The area of the project’s potential envi-
ronmental impact consists of two distinct
subareas: that which will be disturbed di-
rectly (generally the construction site and
its immediate environs) and that which will
experience indirect effects. Within the area
of indirect impact, impacts will be induced
as a result of carrying the project out. His-
toric and cultural properties subject to ef-
fect must be identified in both subareas, and
the level of effort necessary in each may
vary. The level of effort needed is also af-
fected by the stage of planning and the qual-
ity of pre-existing information. Obviously, if
the area of potential environmental impact
has already been fully and intensively stud-
ied before project planning begins, there is
no need to duplicate this effort. The State
Historic Preservation Officer should be con-
tacted for information on previous studies. If
the area has not been previously intensively
studied, identification efforts generally fall
into three levels:

a. Overview Study: This level of study is
normally conducted as a part of general
planning and is useful at an early stage in
project formulation. It is designed to obtain
a general understanding of an area’s historic
and cultural properties in consultation with
the State Historic Preservation Officer, by:

(1) Assessing the extent to which the area
has been previously subjected to study;

(2) Locating properties previously re-
corded;

(3) Assessing the probability that prop-
erties eligible for the National Register will
be found if the area is closely inspected, and
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(4) Determining the need, if any, for fur-
ther investigation.

An overview study includes study of perti-
nent records (local histories, building inven-
tories, architectural reports, archeological
survey reports, etc.), and usually some minor
on-the-ground inspection.

b. Identification Study: An identification
study attempts to specifically identify and
record all properties in an area that may
meet the criteria for listing in the National
Register. In conducting the study, the appli-
cant should seek the advice of the State His-
toric Preservation Officer regarding perti-
nent background data. A thorough on-the-
ground inspection of the subject area by
qualified personnel should be undertaken.
For very large areas, or areas with uncertain
boundaries, such a study may focus on rep-
resentative sample areas, from which gen-
eralizations may be made about the whole.

c. Definition and Evaluation Study: If an
overview and/or an identification study have
indicated the presence or probable presence
of properties that may meet the National
Register Criteria but has not documented
them sufficiently to allow a determination
to be made about their eligibility, a defini-
tion and evaluation study is necessary. Such
a study is directed at specific potentially eli-
gible properties or at areas known or sus-
pected to contain such properties. It includes
an intensive on-the-ground inspection and
related studies as necessary, conducted by
qualified personnel, and provides sufficient
information to apply the National Register’s
‘‘Criteria for Evaluation’’ (36 CFR 60.6).

2. An overview study will normally be
needed to provide basic information for plan-
ning in the area of potential environmental
impact. Unless this study indicates clearly
that no further identification efforts are
needed (e.g., by demonstrating that the en-
tire area has already been intensively in-
spected with negative results, or by dem-
onstrating that no potentially significant
buildings have ever been built there and
there is virtually no potential for archeolog-
ical resources), and identification study will
probably be needed within the area of poten-
tial environmental impact. This study may
show that there are no potentially eligible
properties within the area, or may show that
only a few such properties exist and docu-
ment them sufficiently to permit a deter-
mination of eligibility to be made in accord-
ance with 36 CFR part 60. Alternatively, the
study may indicate that potentially eligible
properties exist in the area, but may not
document them to the standards of 36 CFR
part 60. Should this occur, a definition and
evaluation study is necessary for those prop-
erties falling within the project’s area of di-
rect effect and for those properties subject to
indirect effects. If a property falls within the
general area of indirect effect, but no indi-

rect effects are actually anticipated on the
property in question, a definition and eval-
uation study will normally be superfluous.

APPENDIX 2 TO PART 801—SPECIAL PRO-
CEDURES FOR IDENTIFICATION AND
CONSIDERATION OF ARCHEOLOGICAL
PROPERTIES IN AN URBAN CONTEXT

A. Archeological sites in urban contexts
are often difficult to identify and evaluate in
advance of construction because they are
sealed beneath modern buildings and struc-
tures. Prehistoric and historic sites within
cities may be important both to science and
to an understanding of each city’s history,
however, and should be considered in project
planning. Special methods can be used to en-
sure effective and efficient consideration and
treatment of archeological sites in UDAG
projects.

1. If it is not practical to physically deter-
mine the existence or nonexistence of ar-
cheological sites in the project area, the
probability or improbability of their exist-
ence can be determined, in most cases,
through study of:

a. Information on the pre-urban natural
environment, which would have had an effect
on the location of prehistoric sites;

b. Information from surrounding areas and
general literature concerning the location of
prehistoric sites;

c. State and local historic property reg-
isters or inventories;

d. Archeological survey reports;
e. Historic maps, atlases, tax records, pho-

tographs, and other sources of information
on the locations of earlier structures;

f. Information on discoveries of prehistoric
or historic material during previous con-
struction, land levelling, or excavation, and

g. Some minor on-the-ground inspection.
2. Should the study of sources such as

those listed in section (1)(a) above reveal
that the following conditions exist, it should
be concluded that a significant likelihood ex-
ists that archeological sites which meet the
National Register Criteria exist on the
project site:

a. Discoveries of prehistoric or historic
material remains have been reliably reported
on or immediately adjacent to the project
site, and these are determined by the State
Historic Preservation Officer or other ar-
cheological authority to meet the Criteria
for the National Register because of their po-
tential value for public interpretation or the
study of significant scientific or historical
research problems; or

b. Historical or ethnographic data, or dis-
coveries of material, indicate that a prop-
erty of potential cultural value to the com-
munity or some segment of the community
(e.g., a cemetery) lies or lay within the proj-
ect site; or
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c. The pre-urbanization environment of the
project site would have been conducive to
prehistoric occupation, or historic buildings
or occupation sites are documented to have
existed within the project site in earlier
times, and such sites or buildings are deter-
mined by the State Historic Preservation Of-
ficer or other archeological authority to
meet the Criteria of the National Register
because of their potential value for public in-
terpretation or the study of significant sci-
entific or historical research questions, and

d. The recent history of the project site
has not included extensive and intensive
ground disturbance (grading, blasting, cellar
digging, etc.) in the location, or extending to
the depth at which the remains of significant
sites, buildings, or other features would be
expected.

B. Where review of sources of information
such as those listed in section (1)(a) above re-
veals no significant likelihood that archeo-
logical resources which meet the National
Register Criteria exist on the project site, no
further review is required with respect to
archeology provided the State Historic Pres-
ervation Officer concurs.

C. Where review of sources of information
such as those listed in section (1)(a) above,
reveals that archeological resources which
meet the National Register Criteria are like-
ly to exist on the project site, but these re-
sources are so deeply buried that the project
will not intrude upon them, or they are in a
portion of the project site that will not be
disturbed, a determination of ‘‘No Effect’’ is
appropriate in accordance with § 801.3(c)(2)(i).

D. Where review of sources of information
such as those listed in section (1)(a) above,
reveals that archeological resources which
meet the Criteria exist or are likely to exist
on the project site, and that the project is
likely to disturb them, a determination of
‘‘No Adverse Effect’’ may be made in accord-
ance with § 801.3(c)(2)(ii) if:

1. The applicant and/or developer is com-
mitted to fund a professionally supervised
and planned pre-construction testing pro-
gram, and to modification of the project in
consultation with the State Historic Preser-
vation Officer to protect or incorporate with-
in the project the archeological resources
discovered with a minimum of damage to
them, or if:

2. The applicant and/or developer is com-
mitted to fund a professionally supervised
and planned archeological salvage program,
coordinated with site clearing and construc-
tion, following the standards of the Sec-
retary of the Interior issued pursuant to the
Archeological and Historic Preservation Act
(16 U.S.C. 469) and the applicant finds that
this program negates the adverse effect, in
accordance with the standards set forth in
section X of the Council’s ‘‘Supplementary
Guidance for Review of Proposals for Treat-

ment of Archeological Properties’’ (45 FR
78808).

E. When archeological sites included in the
National Register or which meet the Criteria
are found to exist on the project site or in
the area of the project’s environmental im-
pact, and where the project is likely to dis-
turb such resources, and where the adverse
effect of such disturbance cannot be negated
by archeological salvage, a determination of
‘‘Adverse Effect’’ is appropriate in accord-
ance with § 801.3(a)(2)(iii).

PART 805—PROCEDURES FOR IM-
PLEMENTATION OF NATIONAL
ENVIRONMENTAL POLICY ACT

Sec.
805.1 Background.
805.2 Purpose.
805.3 Applicability.
805.4 Ensuring environmental documents

are actually considered in Council deci-
sionmaking.

805.5 Typical classes of action.
805.6 Interagency cooperation.
805.7 Environmental information.

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470), as amended, 84 Stat. 204 (1970), 87
Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat.
3467 (1978); E.O. 11593, 3 CFR 1971 Comp., p.
154; President’s Memorandum on Environ-
mental Quality and Water Resources Man-
agement, July 12, 1978.

SOURCE: 45 FR 4353, Jan. 22, 1980, unless
otherwise noted.

§ 805.1 Background.
(a) The National Environmental Pol-

icy Act (NEPA) of 1969 (42 U.S.C. 4321 et
seq.) establishes national policies and
goals for the protection of the environ-
ment. Section 102(2) of NEPA contains
certain procedural requirements di-
rected toward the attainment of such
goals. In particular, all Federal agen-
cies are required to give appropriate
consideration to the environmental ef-
fects of their proposed actions in their
decisionmaking and to prepare detailed
environmental statements on rec-
ommendations or reports on proposals
for legislation and other major Federal
actions significantly affecting the
quality of the human environment.

(b) Executive Order 11991 of May 24,
1977, directed the Council on Environ-
mental Quality (CEQ) to issue regula-
tions to implement the procedural pro-
visions of NEPA. Accordingly, CEQ is-
sued final NEPA regulations (40 CFR
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parts 1500–1508) on November 29, 1978,
which are binding on all Federal agen-
cies as of July 30, 1979. These regula-
tions provide that each Federal agency
shall as necessary adopt implementing
procedures to supplement the regula-
tions. Section 1507.3(b) of the NEPA
regulations identifies those sections of
the regulations which must be ad-
dressed in agency procedures.

§ 805.2 Purpose.
The purpose of this part is to estab-

lish Council procedures that supple-
ment the NEPA regulations and pro-
vide for the implementation of those
provisions identified in § 1507.3(b) of the
regulations (40 CFR 1507.3(b)).

§ 805.3 Applicability.
(a) These procedures apply to actions

of the full Council and the Council staff
acting on behalf of the full Council.

(b) The following actions are covered
by these procedures:

(1) Recommendations for legislation.
(2) Regulations implementing section

106 of the National Historic Preserva-
tion Act (NHPA).

(3) Procedures implementing other
authorities.

(4) Policy recommendations that do
not require implementation by another
Federal agency.

(c) In accordance with § 1508.4 of the
NEPA regulations (40 CFR 1508.4),
Council comments on Federal, feder-
ally assisted and federally licensed un-
dertakings provided pursuant to sec-
tion 106 of the NHPA and 36 CFR part
800 are categorically excluded from
these procedures. This exclusion is jus-
tified because Federal agencies seeking
the Council’s comments under section

106 have the responsibility for comply-
ing with NEPA on the action they pro-
pose. The Council’s role is advisory and
its comments are to be considered in
the agency decisionmaking process.
Coordination between the section 106
and the NEPA processes is set forth in
36 CFR 800.9.

§ 805.4 Ensuring environmental docu-
ments are actually considered in
Council decisionmaking.

(a) Section 1505.1 of the NEPA regula-
tions (40 CFR 1505.1) contains require-
ments to ensure adequate consider-
ation of environmental documents in
agency decisionmaking. To implement
these requirements the Council shall:

(1) Consider all relevant environ-
mental documents in evaluating pro-
posals for action;

(2) Ensure that all relevant environ-
mental documents, comments, and re-
sponses accompany the proposal
through internal Council review proc-
esses;

(3) Consider only those alternatives
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating
proposals for the Council action; and,

(4) Where an environmental impact
statement (EIS) has been prepared con-
sider the specific alternative analyzed
in the EIS when evaluating the pro-
posal which is the subject of the EIS.

(b) For each of the Council’s prin-
cipal activities covered by NEPA, the
following chart identifies the point at
which the NEPA process begins, the
point at which it ends, and the key of-
ficials required to consider environ-
mental documents in their decision-
making.

Activity Start of NEPA process Completion of NEPA process
Key officials required to con-

sider environmental docu-
ments

Recommendations for legisla-
tion.

During staff formulation of
proposal.

Prior to submission to Con-
gress or OMB.

Executive Director and full
Council, as appropriate.

Regulations and procedures .... Prior to publication of draft
regulations in FEDERAL
REGISTER.

Prior to publication of final
regulations in FEDERAL
REGISTER.

Executive Director and full
Council as appropriate.

Policy recommendations .......... During staff formulation of
proposal.

Prior to adoption by full Coun-
cil or Executive Director.

Executive Director and full
Council, as appropriate.

§ 805.5 Typical classes of action.

(a) Section 1507.3(c)(2) (40 CFR
1507.3(c)(2)) in conjunction with § 1508.4

requires agencies to establish three
typical classes of action for similar
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treatment under NEPA: actions nor-
mally requiring EIS; actions normally
requiring assessments but not nec-
essarily EISs; and actions normally not
requiring assessments or EISs. Each of
the covered categories of Council ac-
tions generally falls within the second
category, normally requiring an assess-
ment but not necessarily an EIS.

(b) The Council shall independently
determine whether an EIS or an envi-
ronmental assessment is required
where:

(1) A proposal for Council action is
not covered by one of the typical class-
es of action above; or

(2) For actions which are covered, the
presence of extraordinary cir-
cumstances indicates that some other
level of environmental review may be
appropriate.

§ 805.6 Interagency cooperation.

The Council shall consult with appro-
priate Federal and non-Federal agen-
cies and with interested private per-
sons and organizations when it is con-
sidering actions involving such parties
and requiring environmental assess-
ments. Where other Federal agencies
are involved in the proposed action, the
Council shall cooperate in the required
environmental assessment and the
preparation of necessary environ-
mental documents. Where appropriate
as determined by the nature and extent
of Council involvement in the proposed
action, the Council shall assume the
status of lead agency.

§ 805.7 Environmental information.

Interested persons may contact the
Executive Director for information re-
garding the Council’s compliance with
NEPA.

PART 810—FREEDOM OF
INFORMATION ACT REGULATIONS

Sec.
810.1 Purpose and scope.
810.2 Procedure for requesting information.
810.3 Action on requests.
810.4 Appeals.
810.5 Fees.
810.6 Exemptions.

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470) as amended by Pub. L. 91–243,

Pub. L. 93–54, Pub. L. 94–422, Pub. L. 94–458,
Pub. L. 96–199, Pub. L. 96–244, Pub. L. 96–515.

SOURCE: 46 FR 45334, Sept. 11, 1981, unless
otherwise noted.

§ 810.1 Purpose and scope.

This subpart contains the regulations
of the Advisory Council on Historic
Preservation implementing the Free-
dom of Information Act (5 U.S.C. 552).
Procedures for obtaining the records
covered by the Act are established in
these regulations. Persons seeking in-
formation or records of the Council are
encouraged to consult first with the
staff of the Council before filing a for-
mal request under the Act pursuant to
these regulations. The informal ex-
change of information is encouraged
wherever possible.

§ 810.2 Procedure for requesting infor-
mation.

(a) Requests for information or
records not available through informal
channels shall be directed to the Ad-
ministrative Officer, Advisory Council
on Historic Preservation, 1522 K Street
NW., Washington, DC 20005. All such re-
quests should be clearly marked
‘‘FREEDOM OF INFORMATION RE-
QUEST’’ in order to ensure timely
processing. Requests that are not so
marked will be honored, but will be
deemed not to have been received by
the Council, for purposes of computing
the response time, until the date on
which they are identified by a member
of the Council staff as being a request
pursuant to the Freedom of Informa-
tion Act.

(b) Requests should describe the
records sought in sufficient detail to
allow Council staff to locate them with
a reasonable amount of effort. Thus,
where possible, specific information,
including dates, geographic location of
cases, and parties involved, should be
supplied.

(c) A request for all records falling
within a reasonably specific category
shall be regarded as conforming to the
statutory requirement that records be
reasonably described if the records can
be identified by any process that is not
unreasonably burdensome or disruptive
of Council operations.
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(d) If a request is denied on the
ground that it does not reasonably de-
scribe the records sought, the denial
shall specify the reasons why the re-
quest was denied and shall extend to
the requester an opportunity to confer
with Council staff in order to reformu-
late the request in sufficient detail to
allow the records to be produced.

§ 810.3 Action on requests.
(a) Once a requested record has been

identified, the Administrative Officer
shall notify the requester of a date and
location where the records may be ex-
amined or of the fact that copies are
available. The notification shall also
advise the requester of any applicable
fees under § 810.5.

(b) A reply denying a request shall be
in writing, signed by the Administra-
tive Officer and shall include:

(1) Reference to the specific exemp-
tion under the Act which authorizes
the denial of the record, a brief expla-
nation of how the exemption applies to
the record requested, and a brief state-
ment of why a discretionary release is
not appropriate; and,

(2) A statement that the denial may
be appealed under § 810.4 within 30 days
by writing to the Executive Director,
Advisory Council on Historic Preserva-
tion, 1522 K Street NW., Washington,
DC 20005.

(c) The requirements of § 810.3 (b)(1)
and (2) do not apply to requests denied
on the ground that they are not de-
scribed with reasonable specificity and
consequently cannot be identified.

(d) Within 10 working days from re-
ceipt of a request, the Administrative
Officer shall determine whether to
grant or deny the request and shall
promptly notify the requester of the
decision. In certain unusual cir-
cumstances specified below, the time
for determinations on requests may be
extended up to a total of 10 additional
working days. The requester shall be
notified in writing of any extension
and of the reason for it, as well as of
the data on which a determination will
be made. Unusual circumstances in-
clude:

(1) The need to search for and collect
records from field offices or other es-
tablishments that are separate from
the Washington office of the Council;

(2) The need to search for, collect,
and examine a voluminous amount of
material which is sought in a request;
or,

(3) The need for consultation with an-
other agency having substantial inter-
est in the subject matter of the re-
quest.

If no determination has been made by
the end of the 10-day period or the end
of the last extension, the requester
may deem his request denied and may
exercise a right of appeal in accordance
with § 810.4.

§ 810.4 Appeals.

(a) When a request has been denied,
the requester may, within 30 days of re-
ceipt of the denial, appeal the denial to
the Executive Director of the Council.
Appeals to the Executive Director shall
be in writing, shall be addressed to the
Executive Director, Advisory Council
on Historic Preservation, 1522 K Street
NW., Washington, DC 20005, and shall
be clearly marked ‘‘FREEDOM OF IN-
FORMATION APPEAL.’’ Requests that
are not so marked will be honored, but
will be deemed not to have been re-
ceived by the Council, for purposes of
computing the response time, until the
date on which they are identified by a
member of the Council staff as being an
appeal pursuant to the Freedom of In-
formation Act.

(b) The appeal will be acted on within
20 working days of receipt. A written
decision shall be issued. Where the de-
cision upholds an initial denial of in-
formation, the decision shall include a
reference to the specific exemption in
the Freedom of Information Act which
authorizes withholding the informa-
tion, a brief explanation of how the ex-
emption applies to the record withheld,
and a brief statement of why a discre-
tionary release is not appropriate. The
decision shall also inform the requester
of the right to seek judicial review in
the U.S. District Court where the re-
quester resides or has his principal
place of business, or in which the agen-
cy records are situated, or in the Dis-
trict of Columbia.

(c) If no decision has been issued
within 20 working days, the requester
is deemed to have exhausted his admin-
istrative remedies.
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§ 810.5 Fees.
(a) Fees shall be charged according to

the schedules contained in paragraph
(b) of this section unless it is deter-
mined that the requested information
will be of primary benefit to the gen-
eral public rather than to the re-
quester. In that case, fees may be
waived. Fees shall not be charged
where they would amount to less than
$3.00.

(b) The following charges shall be as-
sessed:

(1) Copies of documents—$0.10 per
page.

(2) Clerical searches—$1.00 for each
one quarter hour in excess of the first
quarter hour spent by clerical person-
nel in searching for requested records.

(3) Professional searches—$2.00 for
each one quarter hour in excess of the
first quarter hour spent by professional
or managerial personnel in determin-
ing which records are covered by a re-
quest or other tasks that cannot be
performed by clerical personnel.

(c) Where it is anticipated that fees
may amount to more than $25.00, the
requester shall be advised of the antici-
pated amount of the fee and his con-
sent obtained before the request is
processed. The time limits for process-
ing the request under § 810.3 shall not
begin to run until the requester’s writ-
ten agreement to pay the fees has been
received. In the discretion of the Ad-
ministrative Officer, advance payment
of fees may be required before re-
quested records are made available.

(d) Payment should be made by check
or money order payable to the Advi-
sory Council on Historic Preservation.

§ 810.6 Exemptions.
(a) The Freedom of Information Act

exempts from disclosure nine cat-
egories of records which are described
in 5 U.S.C. 552(b).

(b) When a request encompasses rec-
ords which would be of concern to or
which have been created primarily by
another Federal agency, the record will
be made available by the Council only
if the document was created primarily
to meet the requirements of the Coun-
cil’s regulations implementing section
106 of the National Historic Preserva-
tion Act or other provisions of law ad-
ministered primarily by the Council. If

the record consists primarily of mate-
rials submitted by State or local gov-
ernments, private individuals, organi-
zations, or corporations, to another
Federal agency in fulfillment of re-
quirements for receiving assistance,
permits, licenses, or approvals from the
agency, the Council may refer the re-
quest to that agency. The requester
shall be notified in writing of the refer-
ral.

PART 811—CONFLICTS OF INTEREST

Sec.
811.1 General provisions.
811.2 Scope.
811.3 Financial interests.
811.4 Outside work and activities.
811.5 Gifts, entertainment and favors.
811.6 Other conflicts.
811.7 Statements of employment and finan-

cial interest.
811.8 Review and analysis of statements.
811.9 Procedures for resolving conflicts of

interest—members.
811.10 Procedures for resolving conflicts of

interest—employees.
811.11 Definitions.

AUTHORITY: E.O. 11222; 5 CFR parts 734, 735,
and 738; Pub. L. 95–521 Ethics In Government
Act, (5 U.S.C. 301).

SOURCE: 47 FR 25520, June 14, 1982, unless oth-
erwise noted.

§ 811.1 General provisions.
(a) Purpose. These regulations set

forth Council policies and identify
principle laws and regulations that re-
late to member and employee conflict
of interest responsibilities. The regula-
tions are applicable to all members of
the Council and their designees, both
ex officio and appointed, and to all
specified employees of the Council.

(b) General policy. Members and em-
ployees of the Council are expected to
maintain high standards of honesty, in-
tegrity, impartiality, and conduct to
ensure the proper performance of gov-
ernment business and the continual
trust and confidence of citizens in their
government. It is the intent of these
regulations that members and employ-
ees avoid any action that might result
in or create the appearance of (1) using
public office for private gain; (2) giving
preferential treatment to any organiza-
tion or person; (3) impeding govern-
ment efficiency or economy; (4) losing
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complete independence or impartiality
of action; (5) making a government de-
cision outside official channels; or (6)
affecting adversely the confidence of
the public in the integrity of the gov-
ernment.

(c) Member and employee responsibility.
It is the responsibility of members and
employees to familiarize themselves
and comply with these regulations.

§ 811.2 Scope.
(a) Content. These regulations pre-

scribe policies and procedures for the
avoidance of conflicts of interests in
connection with members’ or employ-
ees’ Council positions or in the dis-
charge of their official Council respon-
sibilities, and set out the requirements
for reporting and reviewing financial
interests and outside employment.

(b) Types of requirements. Members
and employees have a duty to avoid ap-
parent or actual conflicts of interest
pursuant to two authorities. First, 18
U.S.C. 203, 205, 208 and 209 impose
criminal sanctions on officers and em-
ployees of the Federal government, in-
cluding special government employees,
who participate in certain official ac-
tivities where they have a conflicting
personal financial interest. Second, Ex-
ecutive Order 11222 prescribes stand-
ards of ethical conduct for government
officers and employees and special gov-
ernment employees and requires offi-
cers and employees and special govern-
ment employees occupying certain gov-
ernment positions to report all finan-
cial interests and outside employment
and certain affiliations. These authori-
ties have the common objective of as-
suring that government officers and
employees conduct government busi-
ness free from the constraints that
conflicting interests might present.

(c)(1)(i) Members of the Council fall
into three groups: Special government
employees, officers or employees of the Ex-
ecutive Branch, and officers and employ-
ees of the Legislative Branch.

(ii) Special government employees, as
defined by 18 U.S.C. 202, are those
Council members who have been ap-
pointed or designated to perform for
fewer than 130 days per year. Included
in this category for purposes of these
regulations are all private members,
the mayor, the governor, the Chairman

of the National Trust for Historic Pres-
ervation, and the President of the Na-
tional Conference of State Historic
Preservation Officers.

(iii) The Secretaries of Interior and
Agriculture and their designees and the
heads of the four other agencies of the
United States appointed by the Presi-
dent and their designees are officers and
employees of the Executive Branch.

(iv) The Architect of the Capitol is an
officer or employee of the Legislative
Branch who is appointed by the Presi-
dent.

(2) For purposes of these regulations,
unless otherwise specified, all members
of the Council and their designees shall
be referred to as members regardless of
their classification under other au-
thorities.

(3) All Council staff members are re-
ferred to as employees.

§ 811.3 Financial interests.

(a) Policy. A personal financial inter-
est may create an actual or apparent
conflict of interest. This section sets
forth standards of conduct to avoid
such conflicts.

(b) Restrictions—Members and Employ-
ees. No member or employee shall—

(1) Have a direct or indirect financial
interest that conflicts substantially or
appears to conflict substantially with
the member’s or employee’s Council
duties and responsibilities; or

(2) Engage, directly or indirectly, in
financial transactions resulting from,
or primarily relying on, information
obtained through the member’s or em-
ployee’s Council membership or em-
ployment.

§ 811.4 Outside work and activities.

(a) Policy. Under certain cir-
cumstances, outside work or activities
may create an actual or apparent con-
flict of interest. In general, outside
work or activities are permitted to the
extent that they do not prevent em-
ployees from devoting their primary
interests, talents, and energies to the
accomplishment of their work for the
Council or tend to create a conflict or
appearance of conflict between the pri-
vate interests of members or employ-
ees and their Council responsibilities.
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(b) Restrictions—Members who are
heads of Federal agencies and their des-
ignees and the Architect of the Capitol
and his designee: (1) It shall not be con-
sidered to be a conflict of interest for
members who are the heads of Federal
agencies or their designees or for the
Architect of the Capitol or his designee
to engage in the performance of their
statutory duties under other provisions
of law. The Council may adopt proce-
dures for dealing with instances where
an undertaking proposed or sponsored
by a member’s agency or by the Archi-
tect of the Capitol comes before the
Council.

(2) Members who are the heads of
Federal agencies and their designees
and the Architect of the Capitol and
his designee may not engage in outside
activities not compatible with the full
and proper discharge of the members’
official duties and responsibilities as
members of the Council.

(3) Members who are the heads of
Federal agencies and their designees
shall abide by the conflict of interest
regulations of their own agencies ex-
cept when they are acting in their offi-
cial capacities as Council members.

(c) Restrictions—other Members: Mem-
bers not covered by paragraph (b) of
this section shall not:

(1) Engage in outside activities not
compatible with the full and proper
discharge of the member’s official du-
ties and responsibilities as a member of
the Council;

(2) Perform outside work or engage in
outside activities (i) that are of such a
nature that they may be reasonably
construed by the public to be the offi-
cial acts of the Council, (ii) that in-
volve the use of Council facilities,
equipment, and supplies of any kind, or
(iii) that involve the use for private
gain of official Council information not
available to the public;

(3) Receive any salary or anything of
monetary value from a private source
as compensation for services to the
Council (18 U.S.C. 209); or

(4) Use the member’s Council employ-
ment to coerce a person to provide fi-
nancial benefit to the member or an-
other person.

(d) Restrictions-Employees: No em-
ployee shall—

(1) Engage in outside employment or
other outside activity not compatible
with the full and proper discharge of
the duties and responsibilities of the
employee’s Council employment; or

(2) Engage in any activity prohibited
by paragraphs (c) (2), (3), and (4) of this
section.

§ 811.5 Gifts, entertainment and fa-
vors.

Members or employees shall not so-
licit or accept, directly or indirectly,
any gift, gratuity, favor, entertain-
ment, loan, or any other thing of mon-
etary value from a person who has, or
is seeking to obtain, business or finan-
cial relations with the Council or has
interests that may be substantially af-
fected by the performance or non-
performance of Council duties. The
Council adopts the exceptions to this
prohibition set forth in 5 CFR 735.202
(b) (1) through (4).

§ 811.6 Other conflicts.

(a) Use of Council property. No mem-
ber or employee shall use or allow the
use of Council property for other than
officially approved activities.

(b) Use of Council membership. No
member who is a special government em-
ployee under § 811.2(c) shall use his
Council membership for a purpose that
is, or gives the appearance of being,
motivated by the desire for private
gain for the member or another person.

(c) Misuse of information. No member
or employee shall use for private gain
or allow the use of inside information
which has not been made available to
the public. Inside information is infor-
mation obtained through or in connec-
tion with the member’s Council mem-
bership or the employees’ Council em-
ployment.

(d) Indebtedness; gambling, betting and
lotteries; conduct prejudicial to the Coun-
cil; miscellaneous provisions. Members
and employees shall be bound by the
terms of 5 CFR 735.207 through 735.210.

(e) Post-employment conflicts. Members
and employees shall comply with the
terms of 5 CFR part 737 regarding post-
employment conflicts of interest.
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§ 811.7 Statements of employment and
financial interest.

(a) General. All employees who are
classified at GS–13 or above or at com-
parable pay levels and all members
shall file a Statement of Employment
and Financial Interest.

(b) When to file. Each member or em-
ployee required to file a Statement of
Employment and Financial Interest
shall file such a Statement with the
Ethics Counselor at the time of en-
trance on duty as a new member or em-
ployee, or within thirty days after the
Ethics Counselor notifies a member or
employee of the need to file such a
Statement.

(c) Members who have filed elsewhere.
A member who has filed a Statement of
Employment and Financial Interest
under 2 U.S.C. 701, et seq. or 5 U.S.C.
App. sec. 201, et seq., may satisfy these
regulations by submitting that State-
ment to the Ethics Counselor.

(d) What to report. (1) Statements of
Employment and Financial Interest
shall be made on Department of the In-
terior forms DI–212 and DI–213, unless
otherwise specified in these regula-
tions. Employees and Federal members
shall use form DI–212 and all private
members shall use form DI–213. The Ex-
ecutive Director shall use SF 278. Fed-
eral members who have filed SF 278 or
another equivalent form may use those
forms. Forms DI–212, DI–213 and SF 278
are available from the Ethics Coun-
selor.

(2) Members and employees shall dis-
close all employment, outside activi-
ties or financial interests that relate
to, or appear to relate to, the member’s
or employee’s work at the Council.

(3) Members and employees must file
a supplementary Statement of Employ-
ment and Financial Interests if perti-
nent information arises or is discov-
ered after any Statement is filed.

(4) If any information required to be
included on a Statement of Employ-
ment and Financial Interests or supple-
mentary Statement is not known to
the member or employee but is known
to another person, the member or the
employee shall request that other per-
son to submit to the Ethics Counselor
information on the member’s or em-
ployee’s behalf.

(e) Confidentiality of member’s and em-
ployee’s statements. (1) Except for State-
ments filed pursuant to 2 U.S.C. 701, et
seq., or 5 U.S.C. App. 201, et seq., and
submitted to the Council under para-
graph (c) of this section, and except for
the Statement of the Executive Direc-
tor, each Statement of Employment
and Financial Interest will be held in
confidence. The Ethics Counselor is re-
sponsible for maintaining the State-
ments in strict confidence. Members
and employees having access to State-
ments shall not allow information to
be disclosed from Statements except to
those individuals who must have access
in order to carry out responsibilities
assigned by these regulations or spe-
cific law.

(2) Statements of Employment and
Financial Interest will be retained by
the Ethics Counselor. All Statements
shall be destroyed two years after a
member or employee leaves a position
in which a Statement is required or
two years after the member or em-
ployee leaves the Council, whichever is
earlier.

§ 811.8 Review and analysis of state-
ments.

(a) Review by Ethics Counselor. Each
Statement of Employment and Finan-
cial Statement shall be reviewed by
the Ethics Counselor to ensure that the
member or employee is in compliance
with these regulations. The Ethics
Counselor will exercise judgment and
reasonableness in reviewing State-
ments, but will be alert to potential,
actual, or apparent conflicts which
may be indicated.

(b) Determination of conflict and refer-
ral for resolution. If a member’s or em-
ployee’s Statement of Employment and
Financial Interest reflects a potential,
actual, or apparent conflict, the Ethics
Counselor shall endeavor to resolve the
matter informally with the member or
employee. If a member’s conflict can-
not be resolved, the Ethics Counselor
shall refer the member’s Statement
and a report of efforts made to deter-
mine and resolve the conflict to the
Chairman of the Council for appro-
priate action. If an employee’s conflict
cannot be resolved, the Ethics Coun-
selor shall refer the employee’s State-
ment and a report of efforts made to
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determine and resolve the conflict to
the Executive Director for appropriate
action.

(c) Opportunity to provide information.
At all stages in the review process,
members and employees shall be pro-
vided full opportunity to offer informa-
tion and explanation prior to any final
determination.

§ 811.9 Procedures for resolving con-
flicts of interest—members.

(a) Remedial action. (1) Members shall
disqualify themselves from participat-
ing in any Council proceeding involv-
ing any matter in which they have a
potential, actual, or apparent conflict
of interest. In lieu of disqualification,
members may divest themselves of the
interest, establish a blind trust, or oth-
erwise eliminate the conflict of inter-
est.

(2) Members with unresolved con-
flicts of interest may be disqualified by
the Chairman.

(b) Chairman’s authority. The Chair-
man of the Council is authorized to
take whatever remedial action author-
ized by these regulations that is appro-
priate to protect the integrity of the
Council.

§ 811.10 Procedures for resolving con-
flicts of interest—employees.

(a) Remedial action. Violations of
these regulations by an employee may
be cause for mandatory remedial ac-
tion. If the Executive Director decides
that remedial action is required, the
Executive Director shall initiate im-
mediate action to eliminate the con-
flict or apparent conflict of interest
within a reasonable time. Remedial ac-
tion may include reassignment or re-
striction of the employee, diverstiture
of the interest, establishment of a
blind trust, or other means by which
the conflict or apparent conflict is
eliminated.

(b) Disciplinary action. Employees
who refuse to comply with an order for
remedial action shall be considered to
be in violation of these regulations and
may be subject to disciplinary action,
including suspension or removal from
their positions.

(c) The Executive Director’s authority
and decision. The Executive Director is
authorized to order resolution of con-

flict of interest situations and the Ex-
ecutive Director’s decision regarding
remedial action shall be final.

§ 811.11 Definitions.
(a) Apparent conflict. A situation

where a reasonable member of the pub-
lic could suppose a member or em-
ployee to be in conflict, even though
the member or employee might not be.

(b) Conflict or actual conflict. A situa-
tion where a member’s or employee’s
duties or responsibilities at the Council
are or will be affected or influenced by
the member’s or employee’s financial
interest or outside employment of ac-
tivities.

(c) Direct interest. Ownership or part
ownership of lands, stocks, bonds, or
other holdings by a member or em-
ployee in the member’s or employee’s
name. Direct interest includes the
holdings of a spouse and minor child
and the holdings of other relatives, in-
cluding in-laws, who live in the mem-
ber’s or employee’s home.

(d) Indirect interest. Ownership or part
ownership of land, stocks, bonds, or
other holdings by a member or em-
ployee in the name of another person
where the member or employee reaps
the benefits of the ownership. An indi-
rect interest is considered to be a di-
rect interest for purposes of these regu-
lations.

(e) Outside work and activities. All
gainful employment and other activi-
ties other than the performance of offi-
cial duties.

(f) Potential conflict. A situation
where a conflict or an apparent conflict
is likely to occur in the future.

PART 812—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE ADVISORY
COUNCIL ON HISTORIC PRESER-
VATION

Sec.
812.101 Purpose.
812.102 Application.
812.103 Definitions.
812.104—812.109 [Reserved]
812.110 Self-evaluation.
812.111 Notice.
812.112—812.129 [Reserved]
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812.130 General prohibitions against dis-
crimination.

812.131—812.139 [Reserved]
812.140 Employment.
812.141—812.148 [Reserved]
812.149 Program accessibility: Discrimina-

tion prohibited.
812.150 Program accessibility: Existing fa-

cilities.
812.151 Program accessibility: New con-

struction and alterations.
812.152—812.159 [Reserved]
812.160 Communications.
812.161—812.169 [Reserved]
812.170 Compliance procedures.
812.171—812.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22896, June 23, 1986, unless
otherwise noted.

§ 812.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§ 812.102 Application.

This part applies to all programs or
activities conducted by the agency.

§ 812.103 Definitions.

For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,

notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
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physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—
(1) With respect to preschool, elemen-

tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by § 812.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 812.104—812.109 [Reserved]

§ 812.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 812.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
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of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§ 812.112—812.129 [Reserved]

§ 812.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-

sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activites of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.
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(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 812.131—812.139 [Reserved]

§ 812.140 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§ 812.141—812.148 [Reserved]

§ 812.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 812.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 812.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-

posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 812.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of § 812.150(a)
in historic preservation programs, the
agency shall give priority to methods
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that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of § 812.150(a)(2)
or (a)(3), alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 812.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 812.152—812.159 [Reserved]

§ 812.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
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demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 812.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§ 812.161—812.169 [Reserved]

§ 812.170 Compliance procedures.
(a) Except as provided in paragraph

(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The General Counsel shall be re-
sponsible for coordinating implementa-
tion of this section. Complaints may be
sent to the General Counsel, Advisory
Council on Historic Preservation, 1100
Pennsylvania Avenue, NW., Washing-
ton, DC 20004.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180

days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 812.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.
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(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 22896, June 23, 1986, as amended at 51
FR 22893, June 23, 1986]

§§ 812.171—812.999 [Reserved]

PARTS 813—899 [RESERVED]
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AUTHORITY: Sec. 6(5), Pub. L. 92–578, 88
Stat. 1270(5) (40 U.S.C. 875(5)).

SOURCE: 40 FR 41524, Sept. 8, 1975, unless
otherwise noted.

§ 901.1 Title and office.
(a) Title. The name of the Corporation

is the Pennsylvania Avenue Develop-
ment Corporation.

(b) Office. The office of the Corpora-
tion shall be in the city of Washington,
District of Columbia.

§ 901.2 Establishment.
(a) Creation. The Corporation, a whol-

ly owned instrumentality of the United
States subject to the Government Cor-
poration Control Act (31 U.S.C. 841 et
seq.), was established by the Pennsylva-
nia Avenue Development Corporation
Act of 1972 (Pub. L. 92–578, 86 Stat. 1266
(40 U.S.C. 871 et seq.)), as amended,
hereinafter referred to as the Act.

(b) Purposes. The purposes for which
this Corporation was established are
those stated and promulgated by Con-
gress in the Act.

§ 901.3 Board of directors.
(a) Powers and responsibilities. The

business, property and affairs of the
Corporation shall be managed and con-
trolled by the Board of Directors, and
all powers specified in the Act are vest-
ed in them. The Board may, at its dis-
cretion and as hereinafter provided,
delegate authority necessary to carry
on the ordinary operations of the Cor-
poration to officers and staff of the
Corporation.

(b) Composition; number; selection;
terms of office. The Board of Directors
shall be comprised of fifteen voting
members and eight nonvoting mem-
bers. The powers and management of
the Corporation shall reside with the
fifteen voting members, and the proce-

dures of the Board shall be determined
by them.

(1) The fifteen voting members shall
include the seven government agency
representatives specified in subsection
3(c) of the Act (or, their designees), and
eight individuals meeting the quali-
fications of that subsection, appointed
by the President of the United States
from private life, at least four of whom
shall be residents and registered voters
of the District of Columbia.

(2) The Chairman and Vice Chairman
shall be designated by the President of
the United States from among those
members appointed from private life.

(3) Upon his appointment, the Chair-
man shall invite the eight representa-
tives designated in subsection 3(g) of
the Act to serve as non-voting mem-
bers of the Board of Directors.

(4) Each member of the Board of Di-
rectors appointed from private life
shall serve a term of six years from the
expiration of his predecessor’s term;
except that the terms of the Directors
first taking office shall begin on Octo-
ber 27, 1972 and shall expire as des-
ignated at the time of appointment. A
Director may continue to serve until
his successor has qualified.

(5) A Director appointed from private
life wishing to resign shall submit a
letter of resignation to the President of
the United States, and his resignation
shall become effective upon the date of
the President’s acceptance thereof.

(6) A Director, appointed to fill a va-
cancy occurring prior to the expiration
of the term for which his predecessor
was appointed, shall serve for the re-
mainder of such term.

(c) Meetings. (1) The Board of Direc-
tors shall meet and keep its records at
the office of the Corporation.

(2) Meetings of the Board of Directors
shall be held at the call of the Chair-
man, but not less often than once every
three months. The Chairman shall also
call a meeting at the written request of
any five voting members.

(3) The Chairman shall direct the
Secretary to give the members of the
Board notice of each meeting, either
personally, or by mail, or by telegram,
stating the time, the place and the
agenda for the meeting. Notice by tele-
phone shall be personal notice. Any Di-
rector may waive, in writing, notice as
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to himself, whether before or after the
time of the meeting, and the presence
of a Director at any meeting shall con-
stitute a waiver of notice of that meet-
ing. Notice, in whatever form, shall be
given so that a Director will have re-
ceived it five working days prior to the
time of the meeting.

(4) Unless otherwise limited by the
notice thereof, any and all Corporation
business may be transacted at any
meeting.

(5) The Chairman shall preside at
meetings of the Board of Directors, or
the Vice Chairman in the absence of
the Chairman. In the event of the ab-
sence of both the Chairman and the
Vice Chairman, the Directors present
at the meeting shall designate a Pre-
siding Officer.

(d) Quorum. The presence of a major-
ity of the number of voting Directors
serving at the time of a meeting of the
Board shall constitute a quorum for
the transaction of business at such
meeting of the Board. The act of a ma-
jority of the voting Directors at any
meeting at which there is a quorum
shall be an act of the Board of Direc-
tors. If there shall be less than a
quorum at any meeting, a majority of
the voting Directors present may ad-
journ the meeting until such time as a
quorum can practically and reasonably
be obtained.

(e) Directors serving in stead. Each
member of the Board of Directors spec-
ified in paragraphs (1) through (7) of
subsection 3(c) of the Act, if unable to
serve in person, may designate up to
two officials from his agency or depart-
ment to serve on the Board in his
stead. Such designation shall be ef-
fected by a letter of appointment, from
the Director specified in the Act, re-
ceived by the Chairman prior to or at a
meeting of the Board of Directors. If
two officials are so designated, then
the Director specified in the Act shall
identify one as the First Designee and
the other as the Second Designee. The
Second Designee may only serve as a
Director if the First Designee is not in
attendance at a meeting of the Board
of Directors. An official designated to
serve in stead shall serve as the voting
Director of the represented agency
until the Chairman receives written
notice from the Director specified in

the Act, or his successor, that the des-
ignation is rescinded.

(f) Vote by proxy. Voting members of
the Board of Directors unable to attend
a meeting may vote by proxy on reso-
lutions which have been printed in the
agenda in advance for the meeting.

(1) A Director unable to attend a
meeting of the Board may submit a
vote to be cast by the Presiding Officer
by means of a written signed statement
of his vote and the resolution to which
it pertains together with any state-
ment bearing on the matter the Direc-
tor wishes to have read. The proxy vote
shall be submitted to the Chairman
with a separate signed copy to the Sec-
retary, to be received not later than
the close of business of the day prior to
the date fixed for the meeting.

(2) The Presiding Officer shall cast
proxy votes received by the Chairman
in the following manner:

(i) Upon the close of discussion on a
resolution for which there has been
submitted one or more valid proxy
votes, the Presiding Officer shall an-
nounce that he holds proxy vote(s)
from named Director(s), and shall read
any explanatory statements submitted
by the Director(s) voting by proxy;

(ii) The Presiding Officer shall take
the vote of the Directors present and
then declare the proxy votes in hand;

(iii) The Secretary shall orally verify
the validity of the votes submitted to
be cast by proxy, and shall record them
with the votes cast by the Directors
present on the resolution.

(3) Proxy votes shall not be utilized
to effect the presence of a quorum.

(g) Compensation of Directors. Mem-
bers of the Board of Directors shall be
compensated in the manner provided in
section 3 of the Act.

(h) Approval of annual budget. Upon
completion by the staff of a draft an-
nual budget request, the Chairman
shall call a meeting of the Board of Di-
rectors for its review and consider-
ation. Upon approval by the Board of
the draft budget request, it may be
submitted to the Office of Management
and Budget.

[40 FR 41524, Sept. 8, 1975, as amended at 48
FR 20903, May 10, 1983]
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§ 901.4 Officers.

(a) General provisions. The corporate
officers of the Corporation shall consist
of a President, an Executive Director,
two Assistant Directors, a Secretary
(who shall be appointed by the Chair-
man from among the staff of the Cor-
poration), and such other officers as
the Board of Directors may from time-
to-time appoint. Any corporate officer
elected or appointed by the Board of
Directors may be removed at any time,
with or without cause, by the affirma-
tive vote of a majority of the Board of
Directors.

(b)(1) Powers and duties of the Presi-
dent. The Chairman of the Board of Di-
rectors shall be the President and chief
executive officer of the Corporation
and shall have the general powers and
duties of supervision and management
usually vested in the office of a presi-
dent of a corporation. The President
shall see that all resolutions and poli-
cies of the Board are carried into ef-
fect, and shall have power to execute
contracts, leases, agreements, and
other documents necessary for the op-
eration of the Corporation.

(2) Assumption of powers and duties by
Vice Chairman. In the event that the
position of Chairman becomes vacant,
the Vice Chairman shall promptly no-
tify the President of the United States
in writing to that effect and upon giv-
ing such notice, shall assume the
Chairman’s powers and duties as Presi-
dent and Chief Executive Officer of the
Corporation, including specific powers
and duties delegated to the Chairman
by the Board of Directors. Such as-
sumption of the Chairman’s powers and
duties shall cease upon the appoint-
ment or designation of a new Chairman
or Acting Chairman by the President of
the United States. The Vice Chairman
shall also assume the powers and du-
ties of the Chairman in the event of the
latter’s incapacity, if the Chairman so
requests in writing, or if a majority of
the voting members of the Board of Di-
rectors finds by resolution that the
Chairman is unable to exercise the
powers and duties of his office. Such
assumption of the Chairman’s powers
and duties shall cease upon the Vice
Chairman’s receipt of a letter from the
Chairman stating that he or she is able

to resume the exercise of the powers
and duties of his office.

(c) Appointment of certain officers. The
Board of Directors shall appoint an Ex-
ecutive Director and two Assistant Di-
rectors, who may be appointed and
compensated without regard to the
provisions of title 5 U.S.C. governing
appointments in the competitive serv-
ice and chapter 51 and subchapter IV of
chapter 53 of title 5 U.S.C. Between
meetings of the Board of Directors the
Chairman may make appointments to
the foregoing positions, when they be-
come vacant by resignation or other-
wise. However, the Chairman shall
move to have such interim appoint-
ments confirmed at the next meeting
of the Board. The Chairman shall have
power to increase or decrease the sala-
ries of the officers appointed under this
section.

(d) Powers and duties of the Executive
Director. The Executive Director shall
be the chief of the Corporation’s staff
and shall have general powers of super-
vision and management over the ad-
ministration of the Corporation. The
Executive Director shall have power to:

(1) Execute contracts, agreements,
and other documents necessary for
planning and design work and for ordi-
nary operations of the Corporation.

(2) Hire staff (including temporary or
intermittent experts and consultants).

(3) Procure space, equipment, sup-
plies, and obtain interagency and com-
mercial support services.

(4) Direct and manage the day-to-day
operations and work of the Corpora-
tion.

(5) Supervise planning and develop-
ment activities of the Corporation in
accordance with the development plan
and resolutions of the Board of Direc-
tors.

(6) Perform such other duties and ex-
ercise such powers as the President and
Board of Directors may prescribe.

(e) Powers and duties of the Assistant
Director/Legal. The Assistant Director/
Legal shall be the General Counsel of
the Corporation, advising the Board of
Directors and the staff on all legal
matters affecting the functioning of
the Corporation. He shall:

(1) Coordinate with the Department
of Justice in assuring that the inter-
ests of the Corporation are represented
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in any litigation arising from its au-
thorities or actions.

(2) Advise the Board of Directors and
the staff of statutory or regulatory re-
quirements, and assure compliance
therewith.

(3) Prepare or review all contracts,
agreements or other documents of a
legal nature.

(4) Prepare or review all draft legisla-
tion, regulations, official notices and
other legal publications.

(5) Perform such other duties as may
be prescribed by the Board of Direc-
tors, the President, or the Executive
Director.

(f) Powers and duties of the Assistant
Director/Development. The Assistant Di-
rector/Development shall advise the
Board of Directors, officers and staff of
the Corporation on all development ac-
tivities to accomplish the goals of the
development plan. He shall:

(1) Manage development activities in
accordance with the development plan.

(2) Function as a key management
official performing a wide range of du-
ties required to accomplish the rebuild-
ing of Pennsylvania Avenue.

(3) Provide managerial responsibility
for the work of all project managers
and consultants relating to develop-
ment projects.

(4) Coordinate the tasks of other staff
professionals as required for accom-
plishment of projects.

(5) Be liaison between the Corpora-
tion and other governmental agencies
that review projects in the develop-
ment area.

(6) Perform such other duties as may
be prescribed by the Board of Direc-
tors, the President, or the Executive
Director.

(g) Powers and Duties of the Secretary.
The Secretary, to be appointed by the
Chairman from among the Corpora-
tion’s staff, shall give notice of all
meetings of the Board of Directors and
record and keep the minutes thereof,
keep in safe custody the seal of the
Corporation, and shall affix the same
to any instrument requiring it. When
so affixed, the seal shall be attested by
the signature of the Secretary. The
Secretary shall also perform such other
duties as may be prescribed by the

Board of Directors, the President, or
the Executive Director.

[40 FR 41524, Sept. 8, 1975, as amended at 47
FR 34536, Aug. 10, 1982]

§ 901.5 Annual report.
The Executive Director shall prepare

annually a comprehensive and detailed
report of the Corporation’s operations,
activities, and accomplishments for
the review of the Board of Directors.
Upon approval by the Board, the Chair-
man shall transmit the report in Janu-
ary of each year to the President of the
United States and to the Congress.

§ 901.6 Seal.
The Corporation may adopt a cor-

porate seal which shall have the name
of the Corporation and year of incorpo-
ration printed upon it. The seal may be
used by causing it or a facsimile there-
of to be impressed, affixed, or repro-
duced.

§ 901.7 Amendments.
These bylaws may be altered, amend-

ed, or repealed by the Board of Direc-
tors at any meeting, if notice of the
proposed alteration, amendment, or re-
peal is contained in the notice of the
meeting.

PART 902—FREEDOM OF
INFORMATION ACT

Subpart A—Applicability and Policy

Sec.
902.01 Purpose and applicability.
902.02 Statement of policy.
902.03 Definitions.

Subpart B—General Administration

902.10 Delegation of administration of this
part.

902.11 How records may be requested.
902.12 Maintenance of statistics; annual re-

port to Congress.
902.13 Indexes of Corporation records.
902.14 Deletion of nondiscloseable informa-

tion from requested records.
902.15 Protection of records.

Subpart C—Publication in the Federal
Register

902.20 Applicability.
902.21 Publication in the FEDERAL REGISTER

shall be constructive notice of informa-
tion that affects the public.
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Subpart D—Availability of Records Not
Published in the Federal Register

902.30 Applicability.
902.31 Access, inspection and copying.

Subpart E—Availability of Reasonably
Described Records

902.40 Applicability.
902.41 Public access to reasonably described

records.
902.42 Request for records of concern to

more than one government organization.

Subpart F—Exemptions From Public Access
to Corporation Records

902.50 Applicability.
902.51 Records relating to matters that are

required by Executive order to be kept
secret.

902.52 Records related solely to internal
personnel rules and practices.

902.53 Records exempted from disclosure by
statute.

902.54 Trade secrets and commercial or fi-
nancial information that is privileged or
confidential.

902.55 Intragovernmental exchanges.
902.56 Protection of personal privacy.
902.57 Investigatory files compiled for law

enforcement purposes.
902.58 Reports of financial institutions.
902.59 Geological and geophysical informa-

tion.

Subpart G—Time Limitations

902.60 Initial determination.
902.61 Final determination.
902.62 Extension of time limits.

Subpart H—Procedures for Administrative
Appeal of Decisions Not To Disclose
Records

902.70 General.
902.71 Forms for appeal.
902.72 Time limitations on filing an appeal.
902.73 Where to appeal.
902.74 Agency decision.

Subpart I—Fees

902.80 General.
902.81 Payment of fees.
902.82 Fee schedule.
902.83 Waiver or reduction of fees.

AUTHORITY: 5 U.S.C. 552; 52 FR 10012–10019
(March 27, 1987); E.O. 12600, 52 FR 23781 (June
23, 1987).

SOURCE: 41 FR 43143, Sept. 30, 1976, unless
otherwise noted.

Subpart A—Applicability and
Policy

§ 902.01 Purpose and applicability.
This part contains regulations of the

Corporation implementing 5 U.S.C. 552,
as amended. It informs the public
about where and how the Corporation’s
records may be obtained. The following
provisions are applicable to all records
of the Corporation in existence at the
time a request for records is made. The
regulations establish fee schedules ap-
plicable to the search and copying of
requested records. This part identifies
the officials having authority to act on
requests and prescribes the procedures
to appeal decisions which initially
deny disclosure. Indexes maintained to
reflect all records subject to this part
are available for public inspection and
copying as provided herein.

§ 902.02 Statement of policy.
In keeping with the spirit of the

Freedom of Information Act, 5 U.S.C.
552, the policy of the Corporation is one
of full and responsible disclosure of its
records to the public. Therefore, all
records of the Corporation, unless oth-
erwise exempted under subpart F of
this part, are declared to be available
for public inspection and copying. Each
officer and employee of the Corpora-
tion is directed to cooperate to this end
and shall make records available to the
public with reasonable promptness. A
record may not be withheld from the
public solely because its release might
suggest administrative error or embar-
rass an officer or employee of the Cor-
poration.

§ 902.03 Definitions.
As used in this part—
(a) Act means section 552 of title 5

U.S.C., as amended, Pub. L. 90–23, 81
Stat. 54, June 5, 1967; as amended, Pub.
L. 93–502, 88 Stat. 1561, November 11,
1974. Pub. L. 90–23 repealed and super-
seded Pub. L. 89–487, 80 Stat. 250. July
4, 1966, sometimes referred to as the
Freedom of Information Act or Public In-
formation Act.

(b) Chairman means the Chairman of
the Corporation’s Board of Directors
and President of the Corporation.

(c) Corporation means the Pennsylva-
nia Avenue Development Corporation,
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including the Board of Directors, Exec-
utive Officers, Corporation staff, and
any subordinate organizational units
operating under the Pennsylvania Ave-
nue Development Corporation Act of
1972, Pub. L. 92–578, 86 Stat. 1266 (40
U.S.C. 871 et seq.), as amended.

(d) Person means person as defined in
5 U.S.C. 551(2).

(e) Records means any and all writ-
ing, drawings, maps, recordings, tapes,
films, slides, photographs, or other doc-
umentary materials by which informa-
tion is preserved.

(f) Submitter means any person or en-
tity that provides or has provided in-
formation to the Corporation or about
which the Corporation possess records
subject to Exemption 4 of the Freedom
of Information Act.

(g) Workday means a calendar day ex-
cluding Saturday, Sunday and Federal
holidays, office hours being 9 a.m. to 5
p.m.

[41 FR 43143, Sept. 30, 1976, as amended at 53
FR 10374, Mar. 31, 1988]

Subpart B—General
Administration

§ 902.10 Delegation of administration
of this part.

Except as provided in subpart H of
this part, authority to administer this
part is delegated to the Administrative
Officer, who shall act upon all requests
for access to records which are received
by the Corporation from any person
citing the Act.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§ 902.11 How records may be re-
quested.

In accordance with § 902.41 of subpart
E of this part all requests for records
shall be made to the Administrative
Officer, Pennsylvania Avenue Develop-
ment Corporation, 1331 Pennsylvania
Avenue, NW, Suite 1220 North, Wash-
ington, DC 20004.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983; 50 FR 45824, Nov. 4,
1985]

§ 902.12 Maintenance of statistics; an-
nual report to Congress.

(a) The Administrative Officer shall
maintain records of:

(1) The fees collected by the Corpora-
tion for making records available
under this part;

(2) The number of denials of requests
for records made under this part, and
the reasons for each denial;

(3) The number of appeals arising
from denials, the result of each appeal,
and the reasons for the action upon
each appeal that results in a denial of
information;

(4) The names and titles or positions
of each person responsible for each de-
nial of records requested under this
part, and the number of instances of
participation for each person;

(5) The results of each proceeding
conducted pursuant to subsection
552(a)(4)(f) of title 5, U.S.C., including a
report of the disciplinary action
against the official or employee who
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was
not taken;

(6) Every rule made by the Corpora-
tion affecting or implementing the
Act;

(7) The fee schedule listing fees for
search and duplication of records pur-
suant to request under the Act; and

(8) All other information which indi-
cates efforts to administer fully the
letter and spirit of the Act.

(b) The Administrative Officer shall
annually prepare a report accounting
for each item in paragraph (a) of this
section for the prior calendar year. On
or before March 1st of each year, the
report shall be submitted to the Speak-
er of the House of Representatives and
the President of the Senate for referral
to the appropriate committees of Con-
gress.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§ 902.13 Indexes of Corporation
records.

(a) The Administrative Officer shall
be responsible for maintenance, publi-
cation, distribution and availability for
inspection and copying of the current
indexes and supplements which are re-
quired by 5 U.S.C. (a)(2). Such indexes
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shall be published promptly on a quar-
terly basis unless the Chairman deter-
mines by order published in the FED-
ERAL REGISTER that the pubication
would be unnecessary and impractical.

(b) The index of materials under this
subpart covers all materials issued,
adopted, or promulgated after July 4,
1967 by the Corporation. However, ear-
lier materials may be included in the
index to the extent practicable. Each
index contains instruction for its use.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§ 902.14 Deletion of nondiscloseable in-
formation from requested records.

Whenever a requested record con-
tains information which falls within
one of the exempted categories of sub-
part F of this part, identifying details
shall be deleted from the record before
it is made available for public inspec-
tion and copying. When a requested
record contains both discloseable and
nondiscloseable information, only that
portion which is reasonably segregable
after deletion of the nondiscloseable
portions, will be released. If the infor-
mation in the discloseable portion is
readily available from another source
and that source is made known to the
person making the request, the Cor-
poration need not disclose the re-
quested record. In all cases where a de-
letion is made, an explanation of the
deletion shall be attached to the record
made available for inspection, distribu-
tion, or copying. Appeal of deletions
shall be made in accordance with sub-
part H of this part.

§ 902.15 Protection of records.
(a) No person may, without permis-

sion of the Administrative Officer, re-
move from the Corporation’s offices
any record made available to him for
inspection or copying. In addition, no
person may steal, alter, multilate, ob-
literate, or destroy, in whole or in part,
such a record.

(b) Section 641 of title 18 U.S.C. pro-
vides, in pertinent part, as follows:

(1) Whoever * * * steals, purloins, know-
ingly converts to his use or the use of any
other or without authority sells, conveys or
disposes of any record * * * or thing of value
shall be fined not more than $10,000 or im-

prisoned not more than 10 years or both; but
if the value of such property does not exceed
the sum of $100, he shall be fined not more
than $1,000 or imprisoned not more than one
year or both. * * *

(c) Section 2071 of title 18 U.S.C. pro-
vides, in pertinent part, as follows:

(1) Whoever willfully and unlawfully con-
ceals, removes, multilates, obliterates, or de-
stroys, or attempts to do so, or with intent
to do so takes and carries away any record,
proceeding, map, book, paper document, or
other thing, filed or deposited * * * in any
public office, or with any * * * public officer
of the United States, shall be fined not more
than $2,000 or imprisoned not more than 3
years, or both.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

Subpart C—Publication in the
Federal Register

§ 902.20 Applicability.

Subject to the exemptions in subpart
F of this part, the Corporation, for the
guidance of the public, shall submit to
the Director of the Federal Register for
publication—

(a) Descriptions of the Corporation’s
organization and functional respon-
sibilities and the designation of places
at which the public may secure infor-
mation, obtain forms and applications,
make submittals or requests, or obtain
decisions:

(b) Statements of the general course
and method by which the Corporation’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(c) Rules of procedure, descriptions of
forms available, and instructions as to
the scope and contents of all papers, re-
ports, or examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility; and,

(e) Each amendment, revision, or re-
peal of the foregoing.
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§ 902.21 Publication in the Federal
Register shall be constructive no-
tice of information that affects the
public.

(a) All material described in § 902.20
shall be published in the FEDERAL REG-
ISTER. For the purpose of this section,
material that is reasonably available
to the class of persons affected by it is
considered to be published in the FED-
ERAL REGISTER when it is incorporated
by reference with the approval of the
Director of the Federal Register.

(b) Publication in the FEDERAL REG-
ISTER of all relevant information shall
be considered constructive notice of in-
formation that affects the public, ex-
cept that no person shall be required to
resort to or be adversely affected by
any matter which is required to be pub-
lished in the FEDERAL REGISTER and is
not so published unless such person has
actual and timely notice of the terms
of the unpublished matter.

Subpart D—Availability of Records
Not Published in the Federal
Register

§ 902.30 Applicability.
(a) This subpart implements section

552(a)(2) of title 5 U.S.C., as amended
by 88 Stat. 1561 (1974). It prescribes the
rules governing the availability for
public inspection and copying of the
following:

(1) Final opinions or orders (includ-
ing concurring and dissenting opinions,
if any) made in the adjudication of
cases;

(2) Statements of policy or interpre-
tations which have been adopted under
the authority of the Corporation’s ena-
bling act, including statements of pol-
icy or interpretation concerning a par-
ticular factual situation. If they can
reasonably be expected to have
precedential value in any case involv-
ing a member of the public in a similar
situation, and have not been published
in the FEDERAL REGISTER.

(3) Administrative staff manuals or
instructions to the staff of the Cor-
poration which affects any member of
the public. Included within this cat-
egory are manuals or instructions
which prescribe the manner or per-
formance of any activity by any per-
son. Excepted from this category are

staff manuals or instructions to staff
concerning internal operating rules,
practices, guidelines and procedures for
Corporation negotiators and inspec-
tors, the release of which would sub-
stantially impair the effective perform-
ance of their duties.

(4) Documents and materials offered
for sale under the auspices of the Cor-
poration.

(5) Any index of materials which is
required to be maintained by the Cor-
poration under § 902.13.

(b) Records listed in paragraph (a) of
this section, which the Corporation
does not make available for public in-
spection and copying, or that are not
indexed as required by § 902.13, may not
be cited, relied upon, or used as a
precedent by the Corporation to ad-
versely affect any person, unless the
person against whom it is cited, relied
upon, or used, has had actual and time-
ly notice of that material.

(c) This subpart shall not apply to in-
formation published in the FEDERAL
REGISTER or that is a reasonably de-
scribed record covered by subpart E of
this part.

§ 902.31 Access, inspection and copy-
ing.

(a) Records listed in § 902.30(a), are
available for inspection and copying by
any person at the Corporation’s office,
1331 Pennsylvania Avenue, NW., Suite
1220 North, Washington, DC 20004. Fa-
cilities for inspection and copying shall
be open to the public every workday.

(b) Records listed in § 902.30(a), that
are published and offered for sale, shall
be indexed as required under § 902.13,
and shall be available for public inspec-
tion. Records offered for sale will not
be copied by the Corporation for the re-
quester without the approval of the Ad-
ministrative Officer.

(c) Records listed in § 902.30(a) are
subject to subpart F of this part and
access may be restricted by the Cor-
poration in accordance with that sub-
part. A refusal to disclose may be ap-
pealed by the requester under the pro-
visions of subpart H of this part.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983; 50 FR 45824, Nov. 4,
1985]
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Subpart E—Availability of
Reasonably Described Records

§ 902.40 Applicability.
This subpart implements section

552(a)(3) of title 5 U.S.C., as amended,
and prescribes regulations governing
public inspection and copying of rea-
sonably described records in the Cor-
poration’s custody. This subpart shall
not apply to material which is covered
by subparts C and D of this part, and
records exempted under subpart F of
this part.

§ 902.41 Public access to reasonably
described records.

(a) Any person desiring access to a
record covered by this subpart may
make request for records and copies ei-
ther in person on any workday at the
Corporation’s office, or by written re-
quest. In either instance, the requester
must comply with the following provi-
sions;

(1) A written request must be made
for the record;

(2) The request must indicate that it
is being made under the Freedom of In-
formation Act (section 552 of title 5
U.S.C.); and

(3) The request must be addressed to
the attention of the Administrative Of-
ficer, as provided in § 902.11.

(b) Each request for a record should
reasonably describe the particular
record sought. The request should
specify, to the extent possible, the sub-
ject matter of the record, the date
when it was made, the place where it
was made and the person who made it.
If the description is insufficient to
process the request, the Public Infor-
mation offices shall promptly notify
the person making the request and so-
licit further information. The Adminis-
trative Officer may assist the person in
perfecting the request.

(c) Requests made in person at the
Corporation’s office during regular
working hours (9 a.m. to 5 p.m., Mon-
day through Friday, except Federal
holidays) shall be processed as provided
in subpart G of this part. The Corpora-
tion shall provide adequate inspection
and copying facilities. Original records
may be copied, but may not be released
from the custody of the Corporation.

Upon payment of the appropriate fee,
copies will be provided to the requester
by mail or in person.

(d) Every effort will be made to make
a record in use by the staff of the Cor-
poration available when requested, and
availability may be deferred only to
the extent necessary to avoid serious
interference with the business of the
Corporation.

(e) Notwithstanding paragraphs (a)
through (d) of this section, informa-
tional materials and services, such as
press releases, and similar materials
prepared by the Corporation, shall be
made available upon written or oral re-
quest. These services are considered as
part of any informational program of
the Government and are readily made
available to the public. There is no fee
for individual copies of such materials
as long as they are in supply. In addi-
tion, the Corporation will continue to
respond, without charge, to routine
oral or written inquiries that do not in-
volve direct access to records of the
Corporation.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§ 902.42 Request for records of con-
cern to more than one government
organization.

(a) If the release of a record covered
by this subpart would be of concern to
both the Corporation and another Fed-
eral agency, the record will be made
available only after consultation with
the other agency concerned. Records of
another agency in the Corporation’s
possession will not be disclosed with-
out the approval of the other agency.

(b) If the release of a record covered
by this subpart would be of concern to
both the Corporation and to a foreign,
state or local government, the record
will be made available by the Corpora-
tion only after consultation with the
other interested foreign state or local
government. Records of a foreign, state
or local government will not be dis-
closed without the approval of the gov-
ernment concerned.
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Subpart F—Exemptions From Pub-
lic Access to Corporation
Records

§ 902.50 Applicability.

(a) This subpart implements section
552(b) of title 5 U.S.C., which exempts
certain records from public inspection
under section 552(a). This subpart ap-
plies to records requested under sub-
parts D and E of this part. The Cor-
poration may, however, release a
record authorized to be withheld under
§§ 902.52 through 902.59 unless it deter-
mines that the release of that record
would be inconsistent with a purpose of
the aforementioned sections. Examples
given in §§ 902.52 through 902.59 of
records included within a particular
statutory exemption are not nec-
essarily illustrative of all types of
records covered by the exemption. Any
reasonably segregable portion of a
record withheld under this subpart
shall be provided to a requester, after
deletion of the portions which are ex-
empt under this subpart.

(b) This subpart does not authorize
withholding of information or limit the
availability of records to the public,
except as specifically stated. This sub-
part is not authority to withhold infor-
mation from Congress.

§ 902.51 Records relating to matters
that are required by Executive
order to be kept secret.

Records relating to matters that are
specifically authorized under criteria
established by an Executive order to be
kept secret in the interest of national
defense or foreign policy, include those
within the scope of the following, and
any further amendment of any of them,
but only to the extent that the records
are in fact properly classified pursuant
to such Executive order:

(a) Executive Order 11652 of March 8,
1972 (3 CFR 1974 Comp. p. 339);

(b) Executive Order 10865 of February
20, 1960 (3 CFR 1959–1963 Comp. p. 398);
and

(c) Executive Order 10104 of February
1, 1950 (3 CFR 1949–1953 Comp., p. 298).

These records may not be made avail-
able for public inspection.

§ 902.52 Records related solely to in-
ternal personnel rules and prac-
tices.

(a) Records related solely to internal
personnel rules and practices that are
within the statutory exemption include
memoranda pertaining to personnel
matters such as staffing policies, and
policies and procedures for the hiring,
training, promotion, demotion, and dis-
charge of employees, and management
plans, records, or proposals related to
labor-management relationships.

(b) The purpose of this section is to
authorize the protection of any record
related to internal personnel rules and
practices dealing with the relations be-
tween the Corporation and its employ-
ees.

§ 902.53 Records exempted from disclo-
sure by statute.

(a) Records relating to matters that
are specifically exempted by statute
from disclosure may not be made avail-
able for public inspection. For exam-
ple: section 1905 of title 18 U.S.C., pro-
tecting trade secrets, processes, and
certain economic and other data ob-
tained by examination or investiga-
tion, or from reports.

(b) The purpose of this section is to
preserve the effectiveness of statutes of
the kind cited as an example, in ac-
cordance with their terms.

§ 902.54 Trade secrets and commercial
or financial information that is
privileged or confidential.

(a) Trade secrets and commercial or
financial information that are privi-
leged and for which confidentiality is
requested by the person possessing
such privilege are within the statutory
exemption. This includes the following:

(1) Commercial or financial informa-
tion not customarily released to the
public, furnished and accepted in con-
fidence or disclosure of which could
reasonably be expected to cause sub-
stantial competitive harm, or both;

(2) Statements of financial interest
furnished by officers and employees of
the Corporation;

(3) Commercial, technical, and finan-
cial information furnished by any per-
son in connection with an application
for a loan or a loan guarantee;
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(4) Commercial or financial informa-
tion customarily subjected to an attor-
ney-client or similar evidentiary privi-
lege; or,

(5) Materials in which the Corpora-
tion has a property right such as de-
signs, drawings, and other data and re-
ports acquired in connection with any
research project, inside or outside of
the Corporation, or any grant or con-
tract.

(b) The purpose of this section is to
authorize the protection of trade se-
crets and commercial or financial rec-
ords that are customarily privileged or
are appropriately given to the Corpora-
tion in confidence. It assures the con-
fidentiality of trade secrets and com-
mercial or financial information ob-
tained by the Corporation through
questionnaires and required reports to
the extent that the information would
not customarily be made public by the
person from whom it was obtained. In
any case in which the Corporation has
obligated itself not to disclose trade se-
crets and commercial or financial in-
formation it receives, this section indi-
cates the Corporation’s intention to
honor that obligation to the extent
permitted by law. In addition, this sec-
tion recognizes that certain materials,
such as research data and materials,
formulae, designs, and architectural
drawings, have significance not as rec-
ords but as items of property acquired,
in many cases at public expense. In any
case in which similar proprietary ma-
terial in private hands would be held in
confidence, material covered in this
section may be held in confidence.

(c)(1) In general. For commercial or
financial information furnished to the
Corporation on or after March 30, 1988,
the Corporation shall require the sub-
mitter to designate, at the time the in-
formation is furnished or within a rea-
sonable time thereafter, any informa-
tion the submitter considers confiden-
tial or privileged. Commercial or finan-
cial information provided to the Cor-
poration shall not be disclosed pursu-
ant to a Freedom of Information Act
request except in accordance with this
paragraph.

(2) Notice to submitters. The Corpora-
tion shall provide a submitter with
prompt written notice of a request en-
compassing its commercial or financial

information whenever required under
paragraph (c)(3) of this section, and ex-
cept as is provided in paragraph (c)(7)
of this section. Such written notice
shall either describe the exact nature
of the information requested or provide
copies of the records or portions there-
of containing the information. Concur-
rently with its notice to a submitter,
the Corporation shall inform a reques-
tor in writing that the submitter is af-
forded a reasonable period within
which to object to disclosure and that
the 10 workday initial determination
period provided for in 36 CFR 902.60
may therefore be extended.

(3) When notice is required. (i) For in-
formation submitted to the Corpora-
tion prior to March 30, 1988, the Cor-
poration shall provide a submitter with
notice of a request whenever:

(A) The information is less than ten
years old;

(B) The information is subject to
prior express commitment of confiden-
tiality given by the Corporation to the
submitter; or

(C) The Corporation has reason to be-
lieve that disclosure of the information
may result in substantial competitive
harm to the submitter.

(ii) For information submitted to the
Corporation on or after March 30, 1988,
the Corporation shall provide a submit-
ter with notice of a request whenever:

(A) The submitter has in good faith
designated the information as con-
fidential, or

(B) The Corporation has reason to be-
lieve that disclosure of the information
may result in substantial competitive
harm to the submitter.

Notice of a request for information
falling within the former category
shall be required for a period of not
more than ten years after the date of
submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period
of greater duration. The submitter’s
claim of confidentiality should be sup-
ported by a statement or certification
by an officer or authorized representa-
tive that the information in question is
in fact confidential and has not been
disclosed to the public.



137

Pennsylvania Avenue Development Corporation § 902.55

(4) Opportunity to object to disclosure.
Through the notice described in para-
graph (c)(2) of this section, the Cor-
poration shall afford a submitter a rea-
sonable period within which to provide
the Corporation with a detailed state-
ment of any objection to disclosure.
Such statement shall specify all
grounds for withholding any of the in-
formation under any exemption of the
Freedom of Information Act and, in the
case of Exemption 4, shall demonstrate
why the information is contended to be
privileged or confidential. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the Freedom of Infor-
mation Act.

(5) Notice of intent to disclose. The Cor-
poration shall consider carefully a sub-
mitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose informa-
tion. Whenever the Corporation decides
to disclose information over the objec-
tion of a submitter, the Corporation
shall forward to the submitter a writ-
ten notice which shall include:

(i) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained;

(ii) A description of the information
to be disclosed; and

(iii) A specified disclosure date.

Such notice of intent to disclose shall
be forwarded a reasonable number of
days, as circumstances permit, prior to
the specified date upon which disclo-
sure is intended. A copy of such disclo-
sure notice shall be forwarded to the
requester at the same time.

(6) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of information covered by
paragraph (c) of this section, the Cor-
poration shall promptly notify the sub-
mitter.

(7) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(i) The Corporation determines that
the information should not be dis-
closed;

(ii) The information lawfully has
been published or otherwise made
available to the public;

(iii) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(iv) The designation made by the sub-
mitter in accordance with paragraphs
(c)(1) and (c)(3)(ii) of this section ap-
pears obviously frivolous; except that,
in such case, the Corporation shall pro-
vide the submitter with written notice
of any final decision to disclose infor-
mation within a reasonable number of
days prior to a specified disclosure
date.

[41 FR 43143, Sept. 30, 1976, as amended at 53
FR 10374, Mar. 31, 1988]

§ 902.55 Intragovernmental exchanges.

(a) Any record prepared by a Govern-
ment officer or employee (including
those prepared by a consultant or advi-
sory body) for internal Government use
is within the statutory exemption to
the extent that it contains—

(1) Opinions, advice, deliberations, or
recommendations made in the course
of developing official action by the
Government, but not actually made a
part of that official action, or

(2) Information concerning any pend-
ing proceeding or similar matter in-
cluding any claim or other dispute to
be resolved before a court of law, ad-
ministrative board, hearing officer, or
contracting officer.

(b) This section has two distinct pur-
poses. One is to protect the full and
frank exchange of ideas, views, and
opinions necessary for the effective
functioning of the Government and to
afford this protection both before and
after any action is taken. This judi-
cially recognized privilege of protec-
tion against disclosure in litigation or
elsewhere is intended to assure that
these resources will be fully and read-
ily available to those officials upon
whom the responsibility rests to take
official and final Corporation action.
However, the action itself, any memo-
randa made part of that action, and the
facts on which it is based are not with-
in this protection. The other purpose is
to protect against the premature dis-
closure of material that is in the devel-
opment stage if premature disclosure
would be detrimental to the authorized
and appropriate purposes for which the
material is being used, or if, because of
its tentative nature, the material is
likely to be revised or modified before
it is officially presented to the public.
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(c) Examples of records covered by
this section include minutes to the ex-
tent they contain matter described in
paragraph (a) of this section; staff pa-
pers containing advice, opinions, sug-
gestions, or exchanges of views, pre-
liminary to final agency decision or ac-
tion; budgetary planning and program-
ming information; advance informa-
tion on such things as proposed plans
to procure, lease, or otherwise hire and
dispose of materials, real estate, or fa-
cilities, documents exchanged pre-
paratory to anticipated legal proceed-
ings; material intended for public re-
lease at a specified future time, if pre-
mature disclosure would be detrimen-
tal to orderly processes of the Corpora-
tion; records of inspection, investiga-
tions, and surveys pertaining to inter-
nal management of the Department;
and matters that would not be rou-
tinely disclosed under disclosure proce-
dures in litigation and which are likely
to be the subject of litigation. How-
ever, if such a record also contains fac-
tual information, that information
must be made available under subpart
E of this part unless the facts are so in-
extricably intertwined with
deliverative or policymaking processes,
that they cannot be separated without
disclosing those processes.

§ 902.56 Protection of personal pri-
vacy.

(a) Any of the following personnel,
medical, or similar records is within
the statutory exemption if its disclo-
sure would harm the individual con-
cerned or be a clearly unwarranted in-
vasion of his personal privacy:

(1) Personnel and background records
personal to any officer or employee of
the Corporation, or other person, in-
cluding his home address;

(2) Medical histories and medical rec-
ords concerning individuals, including
applicants for licenses; or

(3) Any other detailed record contain-
ing personal information identifiable
with a particular person.

(b) The purpose of this section is to
provide a proper balance between the
protection of personal privacy and the
preservation of the public’s rights to
Corporation information by authoriz-
ing the protection of information that,

if released, might unjustifiably invade
an individual’s personal privacy.

§ 902.57 Investigatory files compiled
for law enforcement purposes.

(a) Files compiled by the Corporation
for law enforcement purposes, includ-
ing the enforcement of the regulations
of the Corporation, are within the stat-
utory exemption to the extent that
production of such records would:

(1) Interfere with enforcement pro-
ceedings;

(2) Deprive a person of a right to a
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva-
sion of personal privacy;

(4) Disclose the identity of a con-
fidential source and in the case of a
record compiled by a criminal law en-
forcement authority in the courts of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(5) Disclose investigative techniques
and procedures; or,

(6) Endanger the life or physical safe-
ty of law enforcement personnel.

(b) The purpose of this section is to
protect from disclosure the law en-
forcement files of the Corporation in-
cluding files prepared in connection
with related litigation and adjudica-
tive proceedings. It includes the en-
forcement not only of criminal stat-
utes but all kinds of laws.

§ 902.58 Reports of financial institu-
tions.

Any material contained in or related
to any examination, operating, or con-
dition report prepared by, on behalf of,
or for the use of, any agency respon-
sible for the regulation or supervision
of financial institutions is within the
statutory exemption.

§ 902.59 Geological and geophysical in-
formation.

Any geological or geophysical infor-
mation and data (including maps) con-
cerning wells is within the statutory
exemption.
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Subpart G—Time Limitations

§ 902.60 Initial determination.
(a) An initial determination whether

or not to release a record requested
under subparts D and E of this part
shall be made by the Public Informa-
tion Offices within 10 workdays after
the receipt of a request which complies
with § 902.21. Failure of the requester to
comply with those provisions may toll
the running of the 10 day period until
the request is identified as one being
made under the Act. This time limit
may be extended by up to 10 workdays
in accordance with § 902.62.

(b) Upon making initial determina-
tion, the Administrative Officer shall
immediately notify the person making
the request as to its disposition. If the
determination is made to release the
requested record, the Administrative
Officer shall make the record promptly
available. If the determination is to
deny the release of the requested
record, the Public Information Officer
shall immediately notify the requester
of the denial and shall provide the fol-
lowing information.

(1) The reason for the determination,
including a reference to the appro-
priate exemption provided in subpart F
of this part;

(2) The right of the request or to ap-
peal the determination as provided in
subpart H of this part; and

(3) The name and position of each
person responsible for the denial of the
request.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§ 902.61 Final determination.
A determination with respect to any

appeal made pursuant to subpart H of
this part will be made within twenty
work days after the date of receipt of
the appeal. The time limit provided
may be extended by up to 10 workdays
in accordance with § 902.62.

§ 902.62 Extension of time limits.
(a) In unusual circumstances, the

time limits prescribed in §§ 902.60 and
902.61 may be extended by written no-
tice to the person making the request.
The notice shall set forth the reasons
for the extension and the date on which

a determination is expected to be dis-
patched. Under no circumstances shall
the notice specify a date that would re-
sult in an extension for more than 10
workdays.

(b) As used in this section, unusual
circumstances means (but only to the
extent reasonably necessary to the
proper processing of the particular re-
quest):

(1) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which are demanded in a single
request;

(2) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject matter interest
therein.

(c) Any person having made a request
for records under this part shall have
exhausted his administrative remedies
with respect to such request, if the
Corporation fails to comply with the
applicable time limitations set forth in
this subject.

Subpart H—Procedures for Admin-
istrative Appeal of Decisions
Not To Disclose Records

§ 902.70 General.

Within the time limitations of sub-
part G of this part, if the Administra-
tive Officer makes a determination not
to disclose a record requested under
subparts D and E of this part, he shall
furnish a written statement of the rea-
sons for that determination to the per-
son making the request. The statement
shall indicate the name(s) and title(s)
of each person responsible for the de-
nial of the request, and the availability
of an appeal with the Corporation. Any
person whose request for a record has
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been denied may submit a written ap-
peal to the Corporation requesting re-
consideration of the decision.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§ 902.71 Forms for appeal.
Although no particular written form

is prescribed for on appeal, the letter
or similar written statement appealing
a denial of a record shall contain a de-
scription of the record requested, the
name and position of the official who
denied the request, the reason(s) given
for the denial, and other pertinent
facts and statements deemed appro-
priate by the appellant. The Corpora-
tion may request additional details if
the information submitted is insuffi-
cient to support an appeal.

§ 902.72 Time limitations on filing an
appeal.

An appeal must be submitted in writ-
ing within thirty days from the date of
receipt of the initial written denial and
must contain the information re-
quested in § 902.71.

§ 902.73 Where to appeal.
An appeal shall be addressed to the

Chairman of the Board of Directors,
Pennsylvania Avenue Development
Corporation, 1331 Pennsylvania Ave-
nue, NW., Suite 1220 North, Washing-
ton, DC 20004.

[41 FR 43143, Sept. 30, 1976, as amended at 50
FR 45824, Nov. 4, 1985]

§ 902.74 Agency decision.
(a) The Chairman shall have sole au-

thority to act on an appeal, which
seeks to reverse an initial decision de-
nying disclosure of a record. He shall
review each appeal and provide the ap-
pellant and other interested parties
with a written notice of his decision.
The decision of the Chairman as to the
availability of the record is adminis-
tratively final.

(b) If the decision of the Chairman
sustains the refusal to disclose, the no-
tice of decision shall set forth the rea-
sons for the refusal, including the spe-
cific exemptions from disclosure under
the Act that are the bases of the deci-
sion not to disclose. The notice shall
further advise the appellant that judi-

cial review is available on complaint to
the appropriate District Court of the
United States, as provided in section
552(a)(4)(B) of title 5 U.S.C.

(c) As set out in § 902.61, the final de-
cision on appeal shall be made within
20 workdays after the receipt of the ap-
peal. An extension of this limitation is
authorized as prescribed under § 902.62.

Subpart I—Fees

§ 902.80 General.

(a) This subpart prescribes fees for
services performed by the Corporation
under subparts D and E of this part.
This subpart shall only apply to the
services described herein. The fees for
the service listed reflect the actual
cost of the work involved in compiling
requested record and copying, if nec-
essary.

(b) A fee shall not be charged for
time spent in resolving legal or policy
issues.

[41 FR 43143, Sept. 30, 1976, as amended at 52
FR 26677, July 16, 1987]

§ 902.81 Payment of fees.

The fees prescribed in this part may
be paid in cash or by check, draft, or
postal money order made payable to
the Pennsylvania Avenue Development
Corporation.

[52 FR 26677, July 16, 1987]

§ 902.82 Fee schedule.

(a) Definitions. For purposes of this
section—

(1) A commercial use request is a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, the Corporation will determine
the use to which the requester will put
the records sought. Where the Corpora-
tion has reasonable cause to doubt the
use to which a requester will put the
records sought, or where that use is not
clear from the request itself, the Cor-
poration will seek additional clarifica-
tion before assigning the request to a
specific category.
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(2) Direct costs means those expendi-
tures the Corporation actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) records to respond to an FOIA
request. Direct costs include, for exam-
ple, the salary of the employee per-
forming work (the basic rate of pay for
the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(3) Duplication means the process of
making a copy of a record necessary to
respond to an FOIA request. Such cop-
ies can take the form of paper copy,
microform, audio-visual materials, or
machine-readable documentation (e.g.,
magnetic tape or disk), among others.
The copy provided must be in a form
that is reasonably usable by request-
ers.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(5) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis, within the
meaning of paragraph (a)(1) of this sec-
tion and that is operated solely for the
purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry.

(6) Representative of the new media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of new
media entities include television or
radio stations broadcasting to the pub-
lic at large, and publishers of periodi-
cals (but only in those instances when
they can qualify as disseminators of
news) who make their products avail-
able for purchase or subscription by

the general public. These examples are
not intended to be all-inclusive. More-
over, as traditional methods of news
delivery evolve (e.g., electronic dis-
semination of newspapers through tele-
communications services), such alter-
native media would be included in this
category. Freelance journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but the Corporation may also look to
the past publication record of a re-
quester in making this determination.

(7) Review means the process of exam-
ining records located in response to a
request that is for a commercial use
(see paragraph (a)(1) of this section) to
determine whether any portion of any
record located is permitted to be with-
held. It also includes processing any
records for disclosure, e.g., doing all
that is necessary to excise them and
otherwise prepare them for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

(8) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. A line-by-line search
will not be conducted when merely du-
plicating an entire record would be the
less expensive and quicker method of
complying with the request. Search
does not include review of material to
determine whether the material is ex-
empt from disclosure (see paragraph
(a)(7) of this section). Searches may be
done manually or by computer using
existing programming.

(b) The following provisions shall
apply with respect to services rendered
to the public in processing requests for
disclosure of the Corporation’s records
under this part:

(1) Fee for duplication of records: $0.25
per page. When the Corporation esti-
mates that duplication charges are
likely to exceed $25.00, it will notify
the requester of the estimated amount
of fees, unless the requester has indi-
cated in advance his willingness to pay
fees as high as those anticipated. The
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Corporation will offer the requester the
opportunity to confer with the Cor-
poration’s staff in order to reformulate
the request to meet the requester’s
needs at a lower cost.

(2) Search and review fees. (i) Searches
for records by clerical personnel: $7.00
per hour, including the time spent
searching for and copying any records.

(ii) Search for and review of records
by professional and supervisory person-
nel: $11.50 per hour spent searching for
any record or reviewing any record to
determine whether it may be disclosed,
including time spent in copying any
record.

(iii) Except for requests seeking
records for a commercial use, the Cor-
poration will provide the first 100 pages
of duplication and the first two hours
of search time without charge. The
word pages means paper copies of a
standard size, either 81⁄2¢¢ by 11′′ or 14′′
by 14′′.

(3) Duplication of architectural draw-
ings, maps, and similar materials: (per
copy) $10.00.

(4) Reproduction of 35 mm slides: (per
copy) $1.00.

(5) Reproduction of enlarged, black and
white photographs: (per copy) $10.00.

(6) Reproduction of enlarged color pho-
tographs: (per copy) $17.00.

(7) Certification and validation fee:
$1.75 for each certification or valida-
tion of a copy of any record.

(8) Categories of FOIA requesters and
fees to be charged—(i) Commercial use re-
questers. When the Corporation receives
a request for records for commercial
use, it will assess charges to recover
the full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Requesters must
reasonably describe the records sought.

(ii) Educational and non-commercial
scientific institution requesters. The Cor-
poration shall provide copies of records
to requesters in this category for the
cost of reproduction alone, excluding
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request is
being made as authorized by and under
the auspices of a qualifying institution
and that the records are not sought for
a commercial use but are sought in fur-
therance of scholarly (if the request is
from an educational institution) or sci-

entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(iii) Requesters who are representatives
of the news media. The Corporation
shall provide documents to requesters
in this category for the cost of repro-
duction alone, excluding charges for
the first 100 pages. To be eligible for in-
clusion in this category, a requester
must meet the criteria in the defini-
tion of representative of the news media
in paragraph (a)(6) of this section, and
his or her request must not be made for
a commercial use. In reference to this
class of requester, a request for records
supporting the news dissemination
function of the requester shall not be
considered to be a request that is for a
commercial use. Requestors must rea-
sonably describe the records sought.

(iv) All other requesters. The Corpora-
tion will charge requesters who do not
fit into any of the categories above fees
which recover the full reasonable di-
rect cost of searching for and reproduc-
ing records that are responsive to the
request, except that the first 100 pages
of reproduction and the first two hours
of search time shall be furnished with-
out charge. Requests from record sub-
jects for records about themselves filed
in the Corporation’s systems of records
will be treated under the fee provisions
of the Privacy Act of 1974 which permit
fees only for reproduction. Requesters
must reasonably describe the records
sought.

(9) Interest. In the event a requester
fails to remit payment of fees charged
for processing a request under this part
within 30 days from the date such fees
were billed, interest on such fees may
be assessed beginning on the 31st day
after the billing date at the rate pre-
scribed in section 3717 of title 31 U.S.C.,
and will accrue from the date of the
billing.

(10) Unsuccessful searches. Except as
provided in paragraph (b)(8)(iv) of this
section, the cost of searching for a re-
quested record shall be charged even if
the search fails to locate such record or
it is determined that the record is ex-
empt from disclosure.

(11) Aggregating requests. A requester
must not file multiple requests at the
same time, each seeking portions of a



143

Pennsylvania Avenue Development Corporation § 903.1

record or records, solely in order to
avoid payment of fees. When the Cor-
poration reasonably believes that a re-
quester, or a group of requesters acting
in concert, is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the Corporation may aggregate
any such requests and charge accord-
ingly.

(12) Advance payments. The Corpora-
tion will not require a requester to
make an advance payment, i.e., pay-
ment before work is commenced or
continued on a request unless:

(i) The Corporation estimates or de-
termines that allowable charges that a
requester may be required to pay are
likely to exceed $250; or

(ii) If a requester has previously
failed to make timely payments (i.e.,
within 30 days of billing date) of fees
charged under this part, the requester
may be required to pay the full amount
owed plus any applicable interest ac-
crued thereon or demonstrate that he
has, in fact, paid the fee, and to make
an advance payment of the full amount
of the estimated fee before the Cor-
poration begins to process a new re-
quest or a pending request from this re-
quester.

(iii) With regard to any request com-
ing within paragraphs (b)(12) (i) and (ii)
of this section, the administrative time
limits set forth in §§ 902.60, 902.61, and
902.62 of this part will begin to run only
after the Corporation has received the
requisite fee payments.

(iv) Non-payment. In the event of non-
payment of billed charges for disclo-
sure of records, the provisions of the
Debt Collection Act of 1982 (Pub. L. 97–
365), including disclosure to consumer
credit reporting agencies and referral
to collection agencies, where appro-
priate, may be utilized to obtain pay-
ment.

[52 FR 26677, July 16, 1987]

§ 902.83 Waiver or reduction of fees.
Fees otherwise chargeable in connec-

tion with a request for disclosure of a
record shall be waived or reduced
where:

(a) Disclosure of the information is in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-

tivities of the government and is not
primarily in the commercial interest of
the requester; or

(b) The costs of routine collection
and processing of the fee are likely to
equal or exceed the amount of the fee.

[52 FR 26679, July 16, 1987]

PART 903—PRIVACY ACT

Sec.
903.1 Purpose and scope.
903.2 Definitions.
903.3 Procedures for notification of records

pertaining to individuals.
903.4 Requests for access to records.
903.5 Response to request for access.
903.6 Appeal of initial denial of access.
903.7 Requests for amendment of record.
903.8 Review of request for amendment of

record.
903.9 Appeal of initial adverse determina-

tion of request for amendment of record.
903.10 Disclosure of records to persons or

agencies.
903.11 Routine uses of records maintained in

the system of records.
903.12 Fees for furnishing and reproducing

records.
903.13 Penalties.

AUTHORITY: 5 U.S.C. 552a; 40 U.S.C. 870.

SOURCE: 42 FR 5973, Feb. 1, 1977, unless oth-
erwise noted.

§ 903.1 Purpose and scope.
The purpose of this part is to enable

the Pennsylvania Avenue Development
Corporation to implement the Privacy
Act of 1974, and in particular the provi-
sions of 5 U.S.C. 552a, as added by the
Act. The Act was designed to insure
that personal information about indi-
viduals collected by Federal agencies
be limited to that which is legally au-
thorized and necessary, and that the
information is maintained in a manner
which precludes unwarranted intru-
sions upon individual privacy. The reg-
ulations in this part establish, and
make public, procedures whereby an in-
dividual can:

(a) Request notification of whether
or not the Corporation maintains or
has disclosed a record pertaining to
him or her,

(b) Request access to such a record or
an accounting of its disclosure,

(c) Request that the record be amend-
ed, and
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(d) Appeal any initial adverse deter-
mination of a request to amend a
record.

§ 903.2 Definitions.
As used in this part:
(a) Agency means agency as defined

in 5 U.S.C. 552(e).
(b) Corporation means the Pennsylva-

nia Avenue Development Corporation.
(c) Workday shall be a day excluding

a Saturday, Sunday or legal holiday.
(d) Individual means a citizen of the

United States or an alien lawfully ad-
mitted for permanent residence.

(e) Maintain includes maintain, col-
lect, use, or disseminate.

(f) Record means any items, collec-
tion, or grouping of information about
an individual that is maintained by an
agency, including, but not limited to,
his or her education, financial trans-
actions, medical history, and criminal
or employment history and that con-
tains his or her name, or the identify-
ing number, symbol or other identify-
ing particular assigned to the individ-
ual, such as a finger or voice print or a
photograph.

(g) The term system of records means
a group of records under the control of
an agency from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

(h) The term statistical record means a
record in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable individ-
ual except as provided by section 8 of
title 13 U.S.C.

(i) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

§ 903.3 Procedures for notification of
records pertaining to individuals.

(a) An individual making a written or
oral request under the Privacy Act (5
U.S.C. 522a) shall be informed of any
Corporation systems of records which
pertain to the individual, if the request
contains a reasonable identification of
the appropriate systems of records as

described in the notice published in the
FEDERAL REGISTER.

(b) Requests may be made in person
between the hours of 9:00 a.m. and 5:00
p.m. Monday through Friday, (except
legal holidays). The request should be
addressed to the Privacy Protection Of-
ficer, Pennsylvania Avenue Develop-
ment Corporation, 1331 Pennsylvania
Avenue, NW., Suite 1220 North, Wash-
ington, DC 20004. The Privacy Protec-
tion Officer of the Corporation will re-
quire adequate personal identification
before processing the request. If a re-
quest is made in writing it must be
under the signature of the requesting
individual and include the individual’s
address, date of birth, and an addi-
tional proof of identification, such as a
photocopy of a driver’s license or simi-
lar document bearing the individual’s
signature. A notarized, signed state-
ment is acceptable to verify the iden-
tity of the individual involved without
additional proof.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§ 903.4 Requests for access to records.

(a) Except as otherwise provided by
law or regulation, an individual, upon
request made in person or delivered in
writing may gain access to his or her
record or to any information pertain-
ing to him or her which is contained in
a system of records maintained by the
Corporation, and to review the record
and have a copy made of all or any por-
tion thereof in a form comprehensible
to him or her. An individual seeking
access to a Corporation record may be
accompanied by a person of his or her
choosing. However, the Corporation
will require a written statement from
the individual authorizing discussion of
his or her record in the accompanying
person’s presence.

(b) A request under paragraph (a) of
this section shall be directed to the
Privacy Protection Officer at the
place, times and in the manner pre-
scribed in § 903.3(a) and (b). The request
should include the following informa-
tion:

(1) The name of the individual;
(2) If made in writing, the informa-

tion required under § 903.3(b);
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(3) A description of system or sys-
tems of records which contain the
record to which access is requested;

(4) The approximate dates covered by
the record; and,

(5) A suggested date and time when
the individual would like to view the
record.

(c) Requests which do not contain in-
formation sufficient to identify the
record requested will be returned
promptly to the requester, with a no-
tice indicating that information is
lacking. Individuals making requests
in person will be informed of any defi-
ciency in the specification of records or
identification at the time that the re-
quest is made. The Privacy Protection
Officer of the Corporation will require
adequate personal identification before
processing a request made in person.

§ 903.5 Response to request for access.
(a) Within 10 days of receipt of a re-

quest made under § 903.4 the Privacy
Protection Officer shall determine
whether access to the record is avail-
able under the Privacy Act and shall
notify the requesting individual in per-
son or in writing of that determina-
tion.

(b) Notices granting access shall in-
form the individual when and where
the requested record may be seen, how
copies may be obtained, and of any an-
ticipated fees or charges which may be
incurred under § 903.11. Access shall be
provided within 30 days of receipt of
the request unless the Corporation, for
good cause shown, is unable to provide
prompt access, in which case the indi-
vidual shall be informed in writing
within the 30 days as to the cause for
delay and when it is anticipated that
access will be granted.

(c) Notices denying access shall state
the reasons for the denial, and advise
the individual that the decision may be
appealed in accordance with the proce-
dures set forth in § 903.6.

§ 903.6 Appeal of initial denial of ac-
cess.

(a) After receiving notification of an
initial denial of access to a record, an
individual may request a review and re-
consideration of the request by the Ex-
ecutive Director of the Corporation, or
an officer of the Corporation des-

ignated by him, but other than the Pri-
vacy Protection Officer. Appeals for re-
view shall be in writing, addressed to
the Executive Director, Pennsylvania
Avenue Development Corporation, 1331
Pennsylvania Avenue, NW., Suite 1220
North, Washington, DC 20004. The ap-
peal shall identify the record as in the
original request, shall indicate the date
of the original request and the date of
the initial denial, and shall indicate
the expressed basis for the denial.

(b) Not later than 30 days after re-
ceipt of an appeal, the Executive Direc-
tor, or an officer of the Corporation
designated by him, will complete re-
view of the appeal and the initial de-
nial and either:

(1) Determine that the appeal should
be granted, and notify the individual in
writing to that effect; or,

(2) Determine that the appeal should
be denied because the information re-
quested is exempt from disclosure. If
the reviewing official denies the ap-
peal, he or she shall advise the individ-
ual in writing of the decision and the
reasons for reaching it, and that the
denial of the appeal is a final agency
action entitling the individual to seek
judicial review in the appropriate dis-
trict court of the United States as pro-
vided in 5 U.S.C. 552a(g).

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§ 903.7 Requests for amendment of
record.

(a) An individual may request amend-
ment of a Corporation record pertain-
ing to him or to her, if the individual
believes that the record contains infor-
mation which is not accurate, relevant,
timely, or complete. The request shall
be in writing, whether presented in per-
son or by mail, shall state with speci-
ficity the record sought to be amended,
and shall propose wording of the cor-
rection or amendment sought. The re-
quest shall be directed to the Privacy
Protection Officer at the place, times,
and in the manner specified in § 903.3
(a) and (b). Assistance in preparing a
request to amend a record, or to appeal
an initial adverse determination under
§ 903.3(a), may be obtained from the
Privacy Officer, Pennsylvania Avenue
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Development Corporation, 1331 Penn-
sylvania Avenue, NW., Suite 1220
North, Washington, DC 20004.

(b) Not later than 10 days after the
date of receipt of a request the Privacy
Protection Officer will acknowledge it
in writing. The acknowledgement will
clearly describe the request, and if a
determination has not already been
made, will advise the individual when
he or she may expect to be advised of
action taken on the request. For re-
quests presented in person, written ac-
knowledgement will be provided at the
time when the request is presented. No
separate acknowledgement of receipt
will be issued if the request can be re-
viewed and the individual advised of
the results of the review within the 10
day period.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§ 903.8 Review of request for amend-
ment of record.

(a) Upon receipt of a request for
amendment of a record the Privacy
Protection Officer will promptly re-
view the record and: Either:

(1) Amend any portion thereof which
the individual believes is not accurate,
relevant, timely, or complete; or

(2) Inform the individual of refusal to
amend the record in accordance with
the request. In reviewing a record pur-
suant to a request to amend it, the
Corporation will assess the accuracy,
relevance, timeliness and completeness
of the record in terms of the criteria
established in 5 U.S.C. 522a(e)(5). In re-
viewing a record in response to a re-
quest to amend it by deleting informa-
tion, the Corporation will ascertain
whether or not the information is rel-
evant and necessary to accomplish a
purpose of the Corporation required to
be accomplished by statute or by exec-
utive order of the President, as pre-
scribed by 5 U.S.C. 522a(e)(1).

(b) The Corporation shall take the
action specified in paragraph (a) of this
section within 30 days of receipt of a
request for amendment of a record, un-
less unusual circumstances preclude
completion of the action within that
time. If the expected completion date
for the action, as indicated in the ac-
knowledgement provided pursuant to
§ 903.5 cannot be met, the individual

shall be advised of the delay and of a
revised date when action is expected to
be completed. If necessary for an accu-
rate review of the record, the Corpora-
tion will seek, and the individual will
supply, additional information in sup-
port of his or her request for amending
the record.

(c) If the Corporation agrees with all
or any portion of an individual’s re-
quest to amend a record, the Corpora-
tion will so advise the individual in
writing, and amend the record to the
extent agreed to by the Corporation.
Where an accounting of disclosures has
been kept, the Corporation will advise
all previous recipients of the record of
the fact that the amendment was made
and the substance of the amendment.

(d) If the Corporation disagrees with
all or any portion of an individual’s re-
quest to amend a record, the Corpora-
tion shall:

(1) Advise the individual of its ad-
verse determination and the reasons
therefor, including the criteria used by
the Corporation in conducting the re-
view;

(2) Inform the individual that he or
she may request a review of the ad-
verse determination by the Executive
Director of the Corporation, or by an
officer of the Corporation designated
by the Executive Director; and,

(3) Advise the individual of the proce-
dures for requesting such a review in-
cluding the name and address of the of-
ficial to whom the request should be di-
rected.

(e) If the Corporation is apprised by
another agency of any corrections or
other amendments made to a record
contained in the Corporation’s system
of records, the Corporation will
promptly amend its record and advise
in writing all previous recipients of the
record of the fact that the amendment
was made and the substance of the
amendment.

§ 903.9 Appeal of initial adverse deter-
mination of request for amendment
of record.

(a) After receipt by an individual of
notice of an adverse determination by
the Privacy Protection Officer con-
cerning a request to amend a record,
the individual may, within 60 working
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days after the date of receipt of the no-
tice, appeal the determination by seek-
ing a review by the Executive Director
of the Corporation, or by an officer of
the Corporation designated by him.
The appeal shall be in writing, mailed
or delivered to the Executive Director,
Pennsylvania Avenue Development
Corporation, 1331 Pennsylvania Ave-
nue, NW, Suite 1220 North, Washington,
DC 20004. The appeal shall identify the
record in the same manner as it was
identified in the original request, shall
indicate the dates of the original re-
quest and of the adverse determination
and shall indicate the expressed basis
for that determination. In addition, the
appeal shall state briefly the reasons
why the adverse determination should
be reversed.

(b) Not later than 30 days after re-
ceipt of an appeal, the Executive Direc-
tor, or an officer of the Corporation
designated by him, will complete a re-
view of the appeal and the initial deter-
mination, and either: (1) Determine
that the appeal should be granted, take
the appropriate action with respect to
the record in question, and notify the
individual accordingly; or, (2) deter-
mine that the appeal should be denied.

(c) The reviewing official may, at his
or her option, request from the individ-
ual such additional information as is
deemed necessary to properly conduct
the review. If additional time is re-
quired, the Executive Director may, for
good cause shown, extend the period
for action beyond the 30 days specified
above. The individual will then be in-
formed in writing of the delay and the
reasons therefor, and of the approxi-
mate date on which action is expected
to be completed.

(d) If the reviewing official denies the
appeal, he or she shall advise the indi-
vidual in writing:

(1) Of the decision and the reasons for
reaching it;

(2) That the denial of the appeal is a
final agency action entitling the indi-
vidual to seek judicial review in the
appropriate district court of the United
States, as provided in 5 U.S.C. 552a(g);
and,

(3) That the individual may file with
the Corporation a concise statement
setting forth the reasons for his or her
disagreement with the refusal of the

Corporation to amend the record in
question.

(e) Any individual having received
notices of a denial of an appeal to
amend a record may file a statement of
disagreement with the Executive Di-
rector not later than 60 working days
from the date of receipt of the notice.
Such statements shall ordinarily not
exceed one page in length, and the Cor-
poration reserves the right to reject
statements of excessive length. Upon
receipt of a proper and timely state-
ment of disagrement, the Corporation
will clearly annotate the record in
question to indicate the portion of the
record which is in dispute. In any sub-
sequent disclosure containing informa-
tion about which the individual has
filed a statement of disagreement, the
Corporation will provide a copy of the
statement together with the record to
which it pertains. In addition, prior re-
cipients of the disputed record will be
provided with a copy of statements of
disagreement to the extent that an ac-
counting of disclosures was main-
tained. If the Corporation deems it
apropriate, it may also include in any
disclosure its own concise statement of
the reasons for not making the amend-
ments requested.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§ 903.10 Disclosure of records to per-
sons or agencies.

(a) The Corporation will not disclose
any record which is contained in a sys-
tem of records, by any means of com-
munication to any person or to another
agency except:

(1) Pursuant to a written request by,
or with the prior written consent of,
the individual to whom the record per-
tains;

(2) To those officers and employees of
the Corporation who have a need for
the record in the performance of their
duties;

(3) When required under 5 U.S.C. 522
(The Freedom of Information Act); or

(4) Pursuant to the conditions of dis-
closure contained in 5 U.S.C. 552a(b)(3)
through 5 U.S.C. 522a(b)(11).

(b) The Privacy Protection Officer of
the Corporation shall keep an account-
ing of each disclosure made pursuant
to paragraph (a)(4) of this section, in
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accordance with 5 U.S.C. 552a(c). Ex-
cept for disclosures made pursuant to 5
U.S.C. 552a(b)(7), the Privacy Protec-
tion Officer shall make the accounting
kept under this paragraph available to
an individual to whom the record per-
tains, upon his or her request. An indi-
vidual requesting an accounting of dis-
closures should do so at the place,
times and in the manner specified in
§ 903.3 (a) and (b).

§ 903.11 Routine uses of records main-
tained in the system of records.

(a) It shall be a routine use of the
records in this system of records to dis-
close them to the Department of Jus-
tice when:

(1) The Corporation, or any compo-
nent thereof; or

(2) Any employee of the Corporation
in his or her official capacity; or

(3) Any employee of the Corporation
in his or her individual capacity where
the Department of Justice has agreed
to represent the employee; or

(4) The United States, where the Cor-
poration determines that litigation is
likely to affect the Corporation or any
of its components, is a party to litiga-
tion or an interest in such litigation,
and the use of such records by the De-
partment of Justice is deemed by the
Corporation to be relevant and nec-
essary to the litigation, provided, how-
ever, that in each case, the Corporation
determines that disclosure of the
records to the Department of Justice is
a use of the information contained in
the records that is compatible with the
purpose for which the records were col-
lected.

(b) It shall be a routine use of records
maintained by the Corporation to dis-
close them in a proceeding before a
court or adjudicative body before
which the Corporation is authorized to
appear, when:

(1) The Corporation, or any compo-
nent thereof; or

(2) Any employee of the Corporation
is his or her individual capacity;

(3) Any employee of the agency in his
or her individual capacity where the
Department of Justice has agreed to
represent the employee; or

(4) The United States, where the Cor-
poration determines that litigation is
likely to affect the Corporation or any

of its components is a party to litiga-
tion or has an interest in such litiga-
tion and the Corporation determines
that use of such records is relevant and
necessary to the litigation, provided,
however, that, in each case, the Cor-
poration determines that disclosure of
the records to the Department of Jus-
tice is a use of the information con-
tained in the records that is compat-
ible with the purpose for which the
records were collected.

[52 FR 34384, Sept. 11, 1987; 52 FR 39224, Oct.
21, 1987]

§ 903.12 Fees for furnishing and repro-
ducing records.

(a) Individuals will not be charged a
fee for:

(1) The search and review of the
record;

(2) Any copies of the record produced
as a necessary part of the process of
making the record available for access;

(3) Any copies of the requested record
when it has been determined that ac-
cess can only be accomplished by pro-
viding a copy of the record through the
mail. The Privacy Protection Officer
may provide additional copies of any
record without charge when it is deter-
mined that it is in the interest of the
Government to do so.

(b) Except as provided in paragraph
(a) of this section, fees will be charged
for the duplication of records at a rate
of 10¢ per page. If it is anticipated that
the total fee chargeable to an individ-
ual under this subpart will exceed $25,
the Corporation shall promptly notify
the requester of the anticipated cost.
An advance deposit equal to 50% of the
anticipated total fee will be required
unless waived by the Privacy Protec-
tion Officer. In notifying the requester
of the anticipated fee, the Privacy Pro-
tection Officer shall extend an offer to
the requester to consult so that the re-
quest might be reformulated in a man-
ner which will reduce the fee, yet still
meet the needs of the requester.

(c) Fees must be paid in full prior to
delivery of the requested copies. Re-
mittances may be in the form of cash,
personal check, bank draft or a postal
money order. Remittances, other than
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cash shall be made payable to the
Treasurer of the United States.

[42 FR 5973, Feb. 1, 1977. Redesignated at 52
FR 34384, Sept. 11, 1987; 52 FR 39224, Oct. 21,
1987]

§ 903.13 Penalties.
The provision of 5 U.S.C. 552a(i), as

added by section 3 of the Privacy Act,
make it a misdemeanor subject to a
maximum fine of $5,000, to knowingly
and willfully request or obtain any
record concerning an individual from
an agency under false pretenses. Simi-
lar penalties attach for violations by
agency officers and employees of the
Privacy Act or regulations established
thereunder.

[42 FR 5973, Feb. 1, 1977. Redesignated at 52
FR 34384, Sept. 11, 1987; 52 FR 39224, Oct. 21,
1987]

PART 904—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Sec. 213, Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970, Pub. L. 91–646, 84 Stat.
1894 (42 U.S.C. 4601) as amended by the Sur-
face Transportation and Uniform Relocation
Assistance Act of 1987, title IV of Pub. L. 100–
17, 101 Stat. 246–256 (42 U.S.C. 4601 note).

§ 904.1 Uniform relocation assistance
and real property acquisition.

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91–646,
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and
Uniform Relocation Assistance Act of
1987 (title IV of Pub. L. 100–17, 101 Stat.
246–255, 42 U.S.C. 4601 note) are set forth
in 49 CFR part 24.

[52 FR 48022, Dec. 17, 1987 and 54 FR 8912,
Mar. 2, 1989]

PART 905—STANDARDS OF
CONDUCT

Subpart A—General Provisions

Sec.
905.735–101 Principles and purpose.
905.735–102 Adoption of regulations.

905.735–103 Definitions.
905.735–104 Applicability.
905.735–105 Designation of counselor.
905.735–106 Notification to employees and

special Government employees.
905.735–107 Review of statements of employ-

ment and financial interests.
905.735–108 Remedial and disciplinary ac-

tion.

Subpart B—Conduct and Responsibilities of
Employees

905.735–201 General standards of conduct.
905.735–202 Gifts, entertainment, and favors.
905.735–203 Outside employment and other

activity.
905.735–204 Disclosure of information.
905.735–205 Purchase of Government-owned

property.

Subpart C—Conduct and Responsibilities
of Special Government Employees

905.735–301 General standards of conduct.

Subpart D—Special Standards Applicable
to Certain Board Members

905.735–401 Standards.
905.735–402 Advice and determination.

Subpart E—Statements of Employment and
Financial Interests

905.735–501 Form and content of statements.
905.735–502 Statements of employment and

financial interests by employees.
905.735–503 Statements of employment and

financial interests by special Govern-
ment employees.

905.735–504 Procedures for obtaining state-
ments.

905.735–505 Confidentiality of statements.

Subpart F—Conduct and Responsibilities of
Former Employees—Enforcement

905.737–101 Applicable provisions of law.
905.737–102 Enforcement proceedings.

AUTHORITY: 40 U.S.C. 875, unless otherwise
noted.

SOURCE: 43 FR 60902, Dec. 29, 1978, unless
otherwise noted.

Subpart A—General Provisions

§ 905.735–101 Principles and purpose.
In order to assure that the business

of the Pennsylvania Avenue Develop-
ment Corporation is conducted effec-
tively, objectively, and without im-
proper influence or appearance thereof,
all employees and special Government
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employees must observe unquestion-
able standards of integrity and con-
duct. Employees and special Govern-
ment employees shall not engage in
criminal, infamous, dishonest, im-
moral, or disgraceful conduct or other
conduct prejudicial to the Government.
All employees and special Government
employees must avoid conflicts of pri-
vate interest with their public duties
and responsibilities. They must con-
sider the propriety of any action in re-
lation to general ethical standards of
the highest order, so that public con-
fidence in the integrity of the Govern-
ment will not be impaired. Certain
standards are set by law. Others are set
by regulation and by policy. This part
incorporates by reference applicable
general standards of conduct and pre-
scribes additional necessary elements.
Taken together, this part constitutes
the Corporation’s regulations on this
subject. Failure to observe any of the
regulations in this part is cause for re-
medial action.

§ 905.735–102 Adoption of regulations.
Under the authority of 5 CFR

735.104(f), the Corporation adopts the
following sections of the Civil Service
Commission regulations on ‘‘Employee
Responsibilities and Conduct’’ found in
part 735 of title 5, Code of Federal Reg-
ulations: §§ 735.202 (a), (d), (e), (f)
through 735.210; 735.302; 735.303(a);
735.304; 735.305(a); 735.306; 735.404
through 735.411; and 735.412 (b) and (d).

[43 FR 60902, Dec. 29, 1978, as amended at 45
FR 15927, Mar. 12, 1980]

§ 905.735–103 Definitions.
As used in this part:
(a) Board Member means any member

of the Board of Directors of the Penn-
sylvania Avenue Development Corpora-
tion, appointed or serving under sec-
tion 3, Pub. L. 92–578, 86 Stat. 1267 (40
U.S.C. 872).

(b) Chairman means the Chairman of
the Board of Directors and President of
the Corporation.

(c) Conflict means the subordination
of public responsibilities to private in-
terests, and includes the appearance of
such subordination.

(d) Consultant means an individual
who serves as an advisor to an officer
or division of the Corporation, as dis-

tinguished from an officer or employee
who carries out the agency’s duties and
responsibilities. He gives his views or
opinions on problems or questions pre-
sented him by the Corporation, but he
neither performs nor supervises per-
formance of operating functions. Ordi-
narily, he is expert in the field in
which he advises, but he need not be a
specialist. His expertness may lie in his
possession of a high order of broad ad-
ministrative, professional, or technical
experience indicating that his ability
and knowledge make his advice dis-
tinctively valuable to the agency.
(Chapter 304, Federal Personnel Man-
ual).

(e) Corporation means the Pennsylva-
nia Avenue Development Corporation,
created by the Pennsylvania Avenue
Development Corporation Act of 1972,
Pub. L. 92–578, 86 Stat. 1266 (40 U.S.C.
871).

(f) Employee means an officer or em-
ployee of the Corporation, but does not
include a special Government employee
as defined herein. The term includes
those Board Members who are deter-
mined to be officers or employees of
the executive or legislative branches of
the United States or of the District of
Columbia. The term does not include
elected officials.

(g) Executive order means Executive
Order 11222 of May 8, 1965.

(h) Expert means a person with excel-
lent qualifications and a high degree of
attainment in a professional, sci-
entific, technical, or other field. His
knowledge and mastery of the prin-
ciples, practices, problems, methods,
and techniques of his field of activity,
or of a specialized area in the field, are
clearly superior to those usually pos-
sessed by ordinarily competent individ-
uals in that activity. His attainment is
such that he usually is regarded as an
authority or as a practitioner of un-
usual competence and skill by other
persons in the profession, occupation,
or activity. (Chapter 304, Federal Per-
sonnel Manual.)

(i) Head of the agency means the
Chairman.

(j) Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other institu-
tion or organization.
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(k) Special Government Employee
means an officer or employee of the
Corporation who is retained, des-
ignated, appointed or employed to per-
form, with or without compensation,
for not more than 130 days during any
period of 365 consecutive days, tem-
porary duties either on a full time or
intermittent basis (18 U.S.C. 202(a)).
The term includes those Board Mem-
bers who are appointed from private
life and required to file a statement of
financial interests with the Chairman
of the Civil Service Commission pursu-
ant to part IV of the Executive order,
or who are determined to be special
government employees of the executive
or legislative branches of the United
States or the District of Columbia.

§ 905.735–104 Applicability.

This part applies to each employee
and to each special Government em-
ployee of the Corporation as defined
herein and supplements the Executive
order and part 735 of title 5, Code of
Federal Regulations, promulgated by
the Civil Service Commission on em-
ployee responsibilities and conduct.

§ 905.735–105 Designation of counselor.

In accordance with 5 CFR 735.105(a),
the General Counsel of the Corporation
is designated to be Ethics Counselor
and shall serve as the Corporation’s li-
aison with the Civil Service Commis-
sion for matters covered in this part.

§ 905.735–106 Notification to employees
and special Government employees.

(a) At the time these regulations are
published, or amended, and not less
often than once annually thereafter,
the Corporation shall furnish each em-
ployee and special Government em-
ployees with a copy of the regulations.
The Administrative Officer shall insure
that each newly hired employee and
special Government employee is given
a copy of these regulations prior to or
at the time of entry on duty.

(b) All employees and special Govern-
ment employees will be advised by the
Corporation of the availability of coun-
seling regarding the provisions of this
part.

§ 905.735–107 Review of statements of
employment and financial interests.

The Ethics Counselor of the Corpora-
tion shall review each statement of
employment and financial interests
submitted under § 905.735–402 or
§ 905.735–403, except his own and those
statements of special Government em-
ployees who file with the Chairman of
the Civil Service Commission. When re-
view discloses a conflict between the
interests of an employee or special
Government employee of the Corpora-
tion and the performance of his serv-
ices for the Corporation, the Ethics
Counselor shall bring the conflict to
the attention of the employee or spe-
cial Government employee, grant the
individual an opportunity to explain
the conflict, and attempt to resolve it.
If the conflict cannot be resolved, the
Ethics Counselor shall forward a writ-
ten report on the conflict to the Chair-
man, recommending appropriate ac-
tion. The Chairman shall review the re-
port, solicit an explanation from the
individual, and seek resolution of the
conflict.

§ 905.735–108 Remedial and discipli-
nary action.

(a) In addition to any penalties pre-
scribed by law, the Chairman, after re-
view and consideration of any expla-
nation given by an employee or special
Government employee concerning a
conflict of interest, may institute ap-
propriate remedial action to resolve or
otherwise eliminate the conflict. Ap-
propriate remedial action may include,
but is not limited to:

(1) Divestment by the employee or
the special Government employee of
the conflicting interest;

(2) Disqualification of the individual
from a particular assignment;

(3) Changes in the assigned duties of
the individual; or

(4) Disciplinary action.
(b) Where the situation warrants

some form of disciplinary action, the
Chairman may choose from a wide
range including a warning or rep-
rimand, suspension, reduction in grade
or pay, or termination of employment.
The disciplinary action selected should
reflect the character and degree of the
offense which demands such action and
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should be reasonable in light of that of-
fense.

(c) Remedial action, whether discipli-
nary or otherwise, shall be effected in
accordance with applicable laws, Exec-
utive orders, and regulations.

Subpart B—Conduct and
Responsibilities of Employees

§ 905.735–201 General standards of
conduct.

(a) All employees shall conduct
themselves on the job so as to effi-
ciently discharge the work of the Cor-
poration. Courtesy, consideration, and
promptness are to be observed in deal-
ing with the public, Congress, and
other governmental agencies.

(b) All employees shall conduct
themselves off the job so as not to re-
flect adversely upon the Corporation or
the Federal service.

(c) Employee conduct shall exemplify
the highest standards of integrity. Em-
ployees shall avoid any action, whether
or not specifically prohibited by this
part, which might result in, or create
the appearance of:

(1) Using public office for private
gain;

(2) Giving preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing complete independence or
impartiality;

(5) Making a Government decision
outside official channels; or

(6) Affecting adversely the confidence
of the public in the integrity of the
Government.

§ 905.735–202 Gifts, entertainment, and
favors.

Pursuant to paragraph (b) of 5 CFR
735.202, the following exceptions to the
restriction of paragraph (a) of that sec-
tion are authorized. Employees may:

(a) Accept gifts and other things of
value under circumstances which arise
from an obvious family or personal re-
lationship(s) (such as between the par-
ents, children, or spouse of the em-
ployee and the employee), when the
circumstances make it clear that it is
those relationships rather than the
business of the persons concerned
which are the motivating factors;

(b) Accept food and refreshments of
nominal value on infrequent occasions
in the ordinary course of a luncheon,
dinner, or other meeting, or on an in-
spection tour where an employee may
properly be in attendance;

(c) Accept loans from banks or other
financial institutions on customary
terms to finance proper and usual ac-
tivities of employees, such as home
purchase;

(d) Accept unsolicited advertising or
promotional materials, such as pens,
pencils, note pads, calendars and other
items of nominal intrinsic value;

(e) Participating without payment in
privately funded activities in the
Washington metropolitan area if: (1)
An invitation is addressed to the Chair-
man or Executive Director of the Cor-
poration and approved by either of
them; (2) no provision for individual
payment is readily available; and (3)
the activities are limited to cere-
monies of interest to both the local
community and the Corporation (such
as ground breakings or openings), or
are sponsored or encouraged by the
Federal or District Government as a
matter of policy; and,

(f) Participate in widely attended
lunches, dinners, and similar gather-
ings sponsored by industrial, commer-
cial, technical and professional asso-
ciations, or groups, for discussion of
matters of interest both to the Cor-
poration and the public. Participation
by an employee at the host’s expense is
appropriate if the host is an associa-
tion or group and not an individual.

§ 905.735–203 Outside employment and
other activity.

As provided in 5 CFR 735.203, an em-
ployee of the Corporation may engage
in outside employment or other outside
activity not incompatible with the full
and proper discharge of the duties and
responsibilities of his Government em-
ployment. An employee who proposes
to engage in outside employment shall
report that fact in writing to his super-
visor prior to undertaking such em-
ployment.

§ 905.735–204 Disclosure of informa-
tion.

(a) Every employee who is involved
in the development, maintenance or
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use of Corporation records containing
information about individuals shall fa-
miliarize himself with the require-
ments and penalties of the Privacy Act
of 1974 (5 U.S.C. 552a) and Corporation
regulations (36 CFR part 903) promul-
gated thereunder concerning the utili-
zation of and access to such records.

(b) Every employee is directed to co-
operate to the fullest extent possible in
discharging the requirement of the
Freedom of Information Act (5 U.S.C.
522) and Corporation regulations pro-
mulgated thereunder (36 CFR part 902).
Every effort should be made to furnish
service with reasonable promptness to
persons who seek access to Corporation
records and information.

§ 905.735–205 Purchase of Government-
owned property.

Employees of the Corporation and
members of their immediate families
may purchase Government-owned per-
sonal property when it is offered for
sale by the General Services Adminis-
tration or any Federal agency other
than the Corporation (41 CFR 101–
45.302).

Subpart C—Conduct and Respon-
sibilities of Special Govern-
ment Employees

§ 905.735–301 General standards of
conduct.

(a) Special Government employees of
the Corporation shall adhere to appli-
cable regulations adopted under
§ 904.735–102, except 5 CFR 735.203(b). In
addition, the standards of conduct set
forth in §§ 905.735–201, 905.735–204, and
905.735–205 shall apply to special Gov-
ernment employees.

(b) Special Government employees of
the Corporation may teach, lecture, or
write consistent with the provisions of
5 CFR 735.203(c).

(c) Pursuant to 5 CFR 735.305(b), the
provisions concerning gifts, entertain-
ment, and favors set forth in § 905.735–
202 are hereby made applicable to spe-
cial Government employees.

Subpart D—Special Standards Ap-
plicable to Certain Board
Members

§ 905.735–401 Standards.
Section 3(c)(8) of the Pennsylvania

Avenue Development Corporation Act
of 1972, Pub. L. 92–578, 86 Stat. 1267 (40
U.S.C. 872(c)(8)) specifies that the eight
members appointed to the Board by the
President from private life, at least
four of whom shall be residents of the
District of Columbia, ‘‘shall have
knowledge and experience in one or
more fields of history, architecture,
city planning, retailing, real estate,
construction or government.’’ As a re-
sult of these prerequisites for appoint-
ment of a private member to the Board
of Directors, conflicts could arise for
these Board Members as the Corpora-
tion proceeds with various develop-
ment activities. Accordingly, Board
Members should perform their respon-
sibilities for the operation and man-
agement of the Corporation consistent
with these regulations, and other appli-
cable Federal laws and regulations, and
consistent with the highest level of fi-
duciary responsibility.

§ 905.735–402 Advice and determina-
tion.

The Corporation’s Ethics Counselor
is readily available for consultation
when a Board Member seeks advice as
to the appropriateness of his actions in
light of this part, the Executive order,
or title 18 U.S.C., chapter 11. A Board
Member has an affirmative duty to ad-
vise the Ethics Counselor of any poten-
tial conflict of interest which may
arise with the individual’s participa-
tion in any particular matter before
the Corporation. If advised to do so,
the Board Member should submit to
the Chairman for determination the
question of whether or not the conflict
will disqualify the Board Member from
participating in the action to be taken
by the Corporation. Under the author-
ity delegated to the Chairman pursu-
ant to 18 U.S.C. 208(b), the Chairman
may find that the Board Member need
not be disqualified from participating
in the particular matter, if:
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(a) The Board Member makes a full
disclosure of the financial interest; and

(b) The Chairman furnishes him with
a written determination in advance of
the action that the interest is not so
substantial as to be deemed likely to
affect the integrity of the services
which the Government may expect
from the Board Member. Requests for
similar determinations for conflicts
posed by the financial interests of the
Chairman himself shall be submitted
to the Chairman of the Civil Service
Commission.

Subpart E—Statements of Employ-
ment and Financial Interests

§ 905.735–501 Form and content of
statements.

Statements of employment and fi-
nancial interests required to be sub-
mitted under this subpart by employ-
ees and special Government employees
shall contain the information required
in the formats prescribed by the Civil
Service Commission in the Federal
Personnel Manual.

§ 905.735–502 Statements of employ-
ment and financial interests by em-
ployees.

(a) Employees of the Corporation in
the following named positions shall
prepare and submit statements of em-
ployment and financial interests:

(1) Executive Director;
(2) Assistant Director Legal—General

Counsel;
(3) Assistant Director/Finance;
(4) Development Director;
(5) Secretary of the Corporation Ad-

ministrative Officer;
(6) Construction Manager;
(7) Senior Architect/Planner;
(8) Chief, Real Estate Operations;
(9) Any Contracting Officer of the

Corporation; and
(10) Any employee classified as a GS–

13 or above whose duties and respon-
sibilities are such that the ethics coun-
selor determines a statement should be
filed.

(b) Each statement of employment
and financial interests required by this
section, except that of the General
Counsel, shall be submitted to the Eth-
ics Counselor, Office of the General
Counsel, Pennsylvania Avenue Devel-

opment Corporation, 1331 Pennsylvania
Avenue, NW., Suite 1220 North, Wash-
ington, DC 20004. The General Counsel,
as Ethics Counselor, shall submit his
statement directly to the Chairman for
review.

(c) An employee who believes that his
position has been improperly included
in this section as one requiring the
submission of a statement of employ-
ment and financial interests may ob-
tain a review of this determination
upon a written request to the Chair-
man.

[43 FR 60902, Dec. 29, 1978, as amended at 50
FR 45824, Nov. 4, 1985]

§ 905.735–503 Statements of employ-
ment and financial interests by spe-
cial Government employees.

All special Government employees
shall submit a statement of employ-
ment and financial interest prior to be-
ginning employment or service with
the Corporation. Each statement shall
be submitted to the Ethics Counselor,
Office of the General Counsel, Penn-
sylvania Avenue Development Corpora-
tion, 1331 Pennsylvania Avenue, NW.,
Suite 1220 North, Washington, D.C.
20004, except that the statements of
Board Members appointed from private
life shall be filed with the U.S. Civil
Service Commission.

[43 FR 60902, Dec. 29, 1978, as amended at 50
FR 45824, Nov. 4, 1985]

§ 905.735–504 Procedures for obtaining
statements.

(a) Upon the adopting of the regula-
tions of this part, the Ethics Counselor
shall deliver to the incumbent of each
position named in § 905.735–402 and to
each special Government employee,
two copies of the appropriate form for
filing a statement of employment and
financial interests. An enclosure with
the forms shall advise that:

(1) The original of the completed
form must be returned in a sealed enve-
lope, marked ‘‘Personal—In Con-
fidence,’’ to the Ethics Counselor with-
in the time specified by the Ethics
Counselor;

(2) The services of the ethics coun-
selor are available to advise and assist
in preparation of the statement;

(3) Any additions or deletions to the
information furnished must be reported
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in a supplementary statement at the
end of the calendar quarter in which
the change occurs; or in the case of a
special Government employee, at the
time the change occurs; and

(4) No later than June 30 of each
year, all special Government employ-
ees and employees required to file
under § 905.735–402(a) shall file an an-
nual supplementary statement to up-
date the information previously filed.

(b) The Administrative Officer shall
be responsible for assuring that a com-
pleted statement of employment and
financial interests is obtained from
each special Government employee
prior to the beginning of employment
or service with the Corporation. The
Administrative Officer shall promptly
forward the statements to the Ethics
Counselor for review.

§ 905.735–505 Confidentiality of state-
ments.

The Ethics Counselor shall hold in
confidence each statement of employ-
ment and financial interests, and each
supplementary statement within his
control. Access to or disclosure of in-
formation contained in these state-
ments shall not be allowed, except as
the Commission or the Ethics Coun-
selor determine for good cause shown,
consistent with the Privacy Act of 1974
(5 U.S.C. 552a), and the regulations and
pertinent notices of systems of records
prepared by the Civil Service Commis-
sion and the Corporation in accordance
with that Act.

Subpart F—Conduct and Respon-
sibilities of Former Employ-
ees—Enforcement

AUTHORITY: 18 U.S.C. 207(j); sec. 6(5), Pub.
L. 92–578, 86 Stat. 1270 (40 U.S.C. 875)(5).

§ 905.737–101 Applicable provisions of
law.

Former employees of the Corporation
must abide by the provisions of 18
U.S.C. 207 and 5 CFR 737.1 through
737.25, which bar certain acts by former
Government employees that may rea-
sonably give the appearance of making
unfair use of prior Government em-
ployment and affiliations. Violation of
those provisions will give rise to Cor-
poration enforcement proceedings as

provided in § 905.737–102, and may also
result in criminal sanctions, as pro-
vided in 18 U.S.C. 207.

[48 FR 38233, Aug. 23, 1984]

§ 905.737–102 Enforcement proceed-
ings.

(a) Delegation. The Chairman of the
Corporation may delegate his or her
authority under this subpart.

(b) Initiation of disciplinary hearing.
(1) Information regarding a possible
violation of 18 U.S.C. 207 or 5 CFR part
737 should be communicated to the
Chairman. The Chairman shall prompt-
ly initiate an investigation to deter-
mine whether there is reasonable cause
to believe that a violation has oc-
curred.

(2) On receipt of information regard-
ing a possible violation of 18 U.S.C. 207,
and after determining that such infor-
mation appears substantiated, the
Chairman of the Corporation shall ex-
peditiously provide such information,
along with any comments or regula-
tions of the Corporation, to the Direc-
tor of the Office of Government Ethics
and to the Criminal Division, Depart-
ment of Justice. The Corporation shall
coordinate any investigation with the
Department of Justice to avoid
prejudicing criminal proceedings, un-
less the Department of Justice commu-
nicates to the Corporation that it does
not intend to initiate criminal prosecu-
tion.

(3) Whenever the Corporation has de-
termined after appropriate review, that
there is reasonable cause to believe
that a former employee has violated 18
U.S.C. 207 or 5 CFR part 737, it shall
initiate a disciplinary proceeding by
providing the former employee with
notice as defined in paragraph (c) of
this section.

(4) At each stage of any investigation
or proceeding under this section, the
Chairman shall take whatever steps
are necessary to protect the privacy of
the former employee. Only those indi-
viduals participating in an investiga-
tion or hearing shall have access to in-
formation collected by the Corporation
pursuant to its investigation of the al-
leged violation.

(c) Adequate notice. (1) The Corpora-
tion shall provide the former employee
with adequate notice of its intention to
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institute a proceeding and an oppor-
tunity for a hearing.

(2) Notice to the former employee
must include:

(i) A statement of the allegations
(and the basis thereof) sufficiently de-
tailed to enable the former employee
to prepare an adequate defense;

(ii) Notification of the right to a
hearing;

(iii) An explanation of the method by
which a hearing may be requested; and

(iv) Notification that if a hearing is
not requested within thirty days of re-
ceipt of notice, the Corporation will
issue a final decision finding the al-
leged violations to have occurred.

(3) Failure to request a hearing with-
in thirty days of the receipt of notice
will be deemed an admission of the al-
legations contained in the notice and
will entitle the Corporation to issue a
final decision finding the alleged viola-
tions to have occurred.

(d) Presiding official. (1) The presiding
official at proceedings under this sub-
part shall be the Chairman, or an indi-
vidual to whom the Chairman has dele-
gated authority to make an initial de-
cision (hereinafter referred to as exam-
iner).

(2) An examiner shall be an employee
of the Corporation who is familiar with
the relevant provisions of law and who
is otherwise qualified to carry out the
duties of that position. He or she shall
be impartial. No individual who has
participated in any manner in the deci-
sion to initiate the proceedings may
serve as an examiner.

(e) Time, date and place. (1) The hear-
ing shall be conducted at a reasonable
time, date, and place.

(2) On setting a hearing date, the pre-
siding official shall give due regard to
the former employee’s need for:

(i) Adequate time to prepare a de-
fense properly; and

(ii) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

(f) Hearing rights. A hearing shall in-
clude the following rights:

(1) To represent oneself or to be rep-
resented by counsel;

(2) To introduce and examine wit-
nesses and to submit physical evidence;

(3) To confront and cross-examine ad-
verse witnesses;

(4) To present oral argument; and
(5) To receive a transcript or record-

ing of the proceedings, on request.
(g) Burden of proof. In any hearing

under this subpart, the Corporation has
the burden of proof and must establish
substantial evidence of a violation.

(h) Hearing decision. (1) The presiding
official shall make a determination ex-
clusively on matters of record in the
proceeding, and shall set forth in the
decision all findings of fact and conclu-
sions of law relevant to the matters at
issue. If the hearing is conducted by
the Chairman, the resulting written de-
termination shall be an initial deci-
sion.

(2) Within thirty days of the date of
an initial decision, either party may
appeal the decision to the Chairman.
The Chairman shall base his or her de-
cision on such appeal solely on the
record of the proceedings on those por-
tions thereof cited by the parties to
limit the issues.

(3) If the Chairman modifies or re-
verses the initial decision, he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the examiner.

(4) If no appeal is taken from an ini-
tial decision within thirty days, the
initial decision shall become a final de-
cision.

(i) Sanctions. The Chairman shall
take appropriate action in the case of
any individual who is found to be in
violation of 18 U.S.C. 207 or 5 CFR part
737 after a final decision by:

(1) Prohibiting the individual from
making, on behalf of any other person
except the United States, any formal
or informal appearance before, or, with
the intent to influence, any oral or
written communication to, the Cor-
poration on any matter of business for
a period not to exceed five years, which
may be accomplished by directing em-
ployees of the Corporation to refuse to
participate in any such appearance or
to accept any such communication; or

(2) Taking other appropriate discipli-
nary action.

(j) Judicial review. Any person found
by the Corporation to have partici-
pated in a violation of 18 U.S.C. 207 or
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5 CFR part 737 may seek judicial re-
view of the determination in an appro-
priate United States District Court.

[48 FR 38233, Aug. 23, 1984]

PART 906—AFFIRMATIVE ACTION
POLICY AND PROCEDURE

Subpart A—Development Program

Sec.
906.1 Purpose and policy.
906.2 Definitions.
906.3 Procedures.
906.4 Formulation of affirmative action

plan.
906.5 Administration of affirmative action

plan.
906.6 Implementation.
906.7 Incentives.
906.8 Review and monitoring.
906.9 Voluntary compliance.
906.10 Confidentiality.

EXHIBIT A TO PART 906—SUGGESTED MINIMUM
GUIDELINES AND GOALS

EXHIBIT B TO PART 906—GUIDELINES FOR ES-
TABLISHING STRATEGY TO IMPLEMENT AF-
FIRMATIVE ACTION PERSONNEL PLAN

AUTHORITY: Pennsylvania Avenue Develop-
ment Corporation Act of 1972, as amended,
sec. 6(6), Pub. L. 92–578, 86 Stat. 1270 (40
U.S.C. 875(6)); E.O. 11625 (36 FR 19967) Oct. 14,
1971; title VII Civil Rights Act of 1964 (42
U.S.C. 2000e–2); Rehabilitation, Comprehen-
sive Services, and Developmental Disabil-
ities Amendments of 1978, secs. 119, 122(d)(2),
Pub. L. 95–602, 92 Stat. 2982, 2987 (29 U.S.C.
794); E.O. 12138 (44 FR 29637) May 22, 1979.

SOURCE: 44 FR 37226, June 26, 1979, unless
otherwise noted.

Subpart A—Development Program
§ 906.1 Purpose and policy.

(a) One of the objectives stated in the
Congressionally approved Pennsylvania
Avenue Plan—1974 is insuring that mi-
nority businesses, investors, and work-
ers have an opportunity to share in the
benefits that will occur as a result of
redevelopment. Accordingly, the Cor-
poration will take affirmative action
to assure full minority participation in
activities and benefits that result from
implementation of The Pennsylvania
Avenue Plan—1974.

(b) It is the policy of the Pennsylva-
nia Avenue Development Corporation
to foster a progessive Affirmative Ac-
tion Program that affords minorities,
women, handicapped persons, and Viet-

nam era veterans a fair and meaningful
share in the opportunities generated by
the development activities of the Cor-
poration.

(c) It is mandatory for developers
who respond to a solicitation for pro-
posals made by the Corporation to
comply with the rules stated in subpart
A of part 906.

(d) It is mandatory for developers
who receive property interests of ten
percent (10%) or more of the area of a
development parcel from the Corpora-
tion to comply with the rules stated in
subpart A of part 906.

(e) The Corporation will encourage
any entity not described in paragraphs
(c) and (d) of this section to comply
with the requirements set forth in this
subpart A of part 906.

§ 906.2 Definitions.

As used in this part:
(a) Affirmative Action Plan means a

plan which at a minimum includes:
(1) A statement of the affirmative ac-

tion policy of the development team
and a list of the names of the members
of the development team including eq-
uity investors, and identification of
minority owned businesses and inves-
tors;

(2) A contracting and purchasing
plan;

(3) A leasing plan;
(4) A personnel plan;
(5) An equity investment plan;
(6) The goals, timetables and strat-

egy for achieving the goals of the de-
veloper;

(7) A list of specific, quantifiable
committed opportunities; and

(8) Designation of an Affirmative Ac-
tion Officer.

(b) Committed Opportunity means an
opportunity set aside and committed
for the sole involvement of a woman,
minority group member, Vietnam era
veteran, handicapped person, or minor-
ity owned business, including opportu-
nities for training and equity invest-
ment.

(c) Contracting and purchasing plan
means a plan for the subject project
which at a minimun includes the fol-
lowing:

(1) A list of all minority enterprises
and minority owned businesses that
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are involved in the development pro-
posal or its implementation;

(2) An analysis of the types of con-
tracts and purchases that will be re-
quired by the development team in
order to implement the development
through and including operation of the
completed development;

(3) A list of goals and timetables by
category of purchase or contract for in-
volvement of minority owned busi-
nesses in the development process;

(4) Strategy for achieving the goals
established; and

(5) A list of committed opportunities
for the involvement of minority owned
businesses in the development process.

(d) Developer means a person partner-
ship, company, corporation, associa-
tion, or other entity that develops a
new structure on a site or substan-
tially renovates a structure on a site
within the Corporation’s development
area where the site either: (1) Has been
offered to the public by the Corpora-
tion for development, or (2) the Cor-
poration has transferred real property
rights that equal or exceed ten percent
(10%) of the area of the development
parcel.

(e) Development parcel is an area of
land established by the Corporation to
be a minimum developable site under
The Pennsylvania Avenue Plan—1974,
as amended, and The Planning and De-
sign Objectives, Controls, and Stand-
ards of the Corporation (36 CFR part
920 et seq.).

(f) Development team means the group
that submits a proposal to develop a
parcel including developers, architects,
engineers, lawyers, financial institu-
tions, insurance companies, and others
who help formulate, develop, and oth-
erwise make a proposal to the Corpora-
tion.

(g) Equity Investment Plan means a
plan for the subject project which at a
minimum includes the following:

(1) A statement as to whether or not
equity investment has been or will be
solicited to implement the subject
project;

(2) A statement as to whether or not
a joint venture has been or will be
formed to implement the subject proj-
ect;

(3) If equity investment has been so-
licited or if a joint venture has been

formed, a statement of the efforts
made to involve members of minority
groups and women when these opportu-
nities were offered;

(4) If equity investment will be solic-
ited, or a joint venture will be formed,
a plan to involve members of minority
groups and women when these opportu-
nities are offered, including a list of
committed opportunities;

(5) A list of goals and a timetable for
securing participation of members of
minority groups and women in equity
investment and joint venture.

(h) Handicapped person means any
person who: (1) Has a physical or men-
tal impairment that substantially lim-
its one or more of the person’s major
life activities, (2) has a record of such
impairment.

(i) Leasing plan means a plan for the
subject project which at a mimimum
includes the following:

(1) A retail plan showing the types of
retail businesses to be included in the
project and a plan for the types of uses
for the balance of the development;

(2) Goals and methods for inclusion of
minority enterprises as tenants in the
project;

(3) Committed opportunities for leas-
ing to minority enterprises.

(j) Minority Enterprise means any en-
terprise that is either a minority
owned business or a not for profit or
non-profit organization (as defined in
26 U.S.C. 501(c)(3) or (c)(6)) and also ful-
fills one or more of the following cri-
teria:

(1) The Board of Directors or equiva-
lent policy making body is comprised
of members, a majority of whom are
minorities or women and the chief ex-
ecutive officer of the organization is a
minority group member or a woman; or

(2) The objectives of the organization
as described in its charter are substan-
tially directed toward the betterment
of minorities or women.

(k) Minority group member means any
person residing in the United States
who is Negro, Hispanic, Oriental, Na-
tive American, Eskimo, or Aleut, as de-
fined below:

(1) Negro—is an individual of the
Negro race of African origin;

(2) Hispanic—is an individual who is
descended from and was raised in or
participates in the culture of Spain,
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Portugal, or Latin America, or who has
at least one parent who speaks Spanish
or Portuguese as part of their native
culture;

(3) Oriental—is an individual of a cul-
ture, origin, or parentage traceable to
the areas south of the Soviet Union,
East of Iran, inclusive of the islands
adjacent thereto, located in the Pacific
including, but limited to, Taiwan, In-
donesia, Japan, Hawaii, and the Phil-
ippines, together with the islands of
Polynesia;

(4) Native American—is an individual
having origins in any of the original
people of North America, who is recog-
nized as an Indian by either a tribe,
tribal organization, or suitable author-
ity in the community. For purposes of
this section a suitable authority in the
community may be an educational in-
stitution, a religious organization, or a
state or Federal agency.

(5) Eskimo—is an individual having
origins in any of the original peoples of
Alaska;

(6) Aleut—is an individual having ori-
gins in any of the original peoples of
the Aleutian Islands.

(l) Minority owned business means a
business that is:

(1) A sole proprietorship owned by a
minority group member or a woman;

(2) A business entity at least 50 per-
cent of which is owned by minority
group members or women;

(3) A publicly owned business at least
51 percent of the stock of which is
owned by minority group members or
women;

(4) A certified minority owned busi-
ness as evidenced by a certificate satis-
factory to the Corporation’s Affirma-
tive Action Officer, and signed by the
owner or the executive officer of the
minority owned business.

For purposes of this definition, owner-
ship means that the risk of gain or loss
and the amount of control exercised
must be equivalent to the ownership
percentage.

(m) Personnel plan means a plan for
the subject project which at a mini-
mum includes the following:

(1) An analysis of participation of mi-
nority group members, women, Viet-
nam era veterans, and handicapped per-
sons in the development project includ-
ing an evaluation by category of em-

ployment, i.e., professional and mana-
gerial, skilled, semi-skilled, trainee,
and other, and the number of employ-
ees in each category;

(2) An analysis of the salaries of mi-
nority group members, women, handi-
capped persons, and Vietnam era veter-
ans showing the relative position of
these employees with those not covered
by the Affirmative Action Plan;

(3) Goals and timetables for employ-
ment by category and salary level of
minorities, women, Vietnam era veter-
ans, and handicapped persons employed
for the development parcel;

(4) Strategy for achieving the goals
established (see Exhibit B);

(5) A list of committed opportunities
for the employment of minority group
members, women, Vietnam era veter-
ans, and handicapped persons.

(n) Vietnam era veteran means a per-
son who:

(1) Served on active duty for a period
of more than 180 days, any part of
which occurred during the Vietnam
era, and was discharged or released
therefrom with other than a dishonor-
able discharge; or

(2) Was discharged or released from
active duty for a service-connected dis-
ability if any part of such active duty
was performed during the Vietnam era.

§ 906.3 Procedures.
(a) Affirmative Action Plans must be

submitted to the Corporation at the
following times:

(1) At the time a response is submit-
ted to the Corporation’s solicitation
for proposals, the response must in-
clude an Affirmative Action Plan;

(2) If a property right exceeding 10
percent of the area of the development
parcel is made available by the Cor-
poration, but without the Corporation
having made a solicitation for propos-
als, the developer must submit an Af-
firmative Action Plan within 30 days
after the start of negotiations with the
Corporation.

(b) Affirmative Action Plans will be
reviewed as follows:

(1) Each Affirmative Action Plan sub-
mitted to the Corporation will be re-
viewed by the Corporation’s Affirma-
tive Action Officer, or his designee.

(2) In the case of a developer who re-
sponds to a solicitation for proposals,
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the Affirmative Action Plan will be re-
viewed by the Affirmative Action Offi-
cer, and if the Plan is in substantial
compliance with the goals set forth in
Exhibit A, the Plan and the rec-
ommendation of the Affirmative Ac-
tion Officer will be submitted to the
Chairman of the Board for approval
prior to the Board’s final selection.

(3) In the case of a developer who re-
ceives 10 percent or more of the area of
a development parcel from the Cor-
poration, the Affirmative Action Plan
will be reviewed by the Corporation’s
Affirmative Action Officer, and if the
Plan is in substantial compliance with
the goals set forth in Exhibit A, the
Plan and the recommendation of the
Affirmative Action Officer will be sub-
mitted to the Chairman of the Board
for approval within 15 days of submis-
sion.

(4) The Chairman may approve any
Affirmative Action Plan that is not in
substantial compliance with the goals
set forth in Exhibit A, but for which
the developer has documented a genu-
ine effort to meet the goals of the regu-
lations and complied with the spirit of
the Corporation’s policy.

(5) The Chairman may, in his discre-
tion, submit any Affirmative Action
Plan to the Board of Directors for ap-
proval, if there is not substantial com-
pliance with the goals set forth in Ex-
hibit A.

(6) The review of the Affirmative Ac-
tion Plan will determine conformity
with The Pennsylvania Avenue Plan—
1974, the policy of the Corporation’s
Board of Directors, and the regulations
and guidelines set forth in this subpart
A, part 906.

(c) Revisions: (1) The Corporation
may require a developer at any time
prior to approval of the Affirmative
Action Plan to revise the Plan for com-
pliance with the requirements of this
subpart.

(2) Each developer required to com-
ply with this subpart must submit for
approval an up-dated Affirmative Ac-
tion Plan at the commencement of
construction, at the commencement of
occupancy, and at the commencement
of operation or management of any
portion of the facility by the developer
or a related entity. Each revision of
the Affirmative Action Plan must ad-

dress all the requirements set forth in
§ 906.4.

(3) The Corporation’s Affirmative Ac-
tion Officer will review all revisions
submitted to the Corporation. If the re-
vision is a substantial change from the
originally approved Plan, the review
procedures set forth in paragraph (b) of
this section will be applicable. If the
revision submitted is not a substantial
change from the originally approved
Plan, the Corporation’s Affirmative
Action Officer may approve the revi-
sion.

§ 906.4 Formulation of affirmative ac-
tion plan.

(a) The developer, in formulating the
Affirmative Action Plan, should con-
sider all phases of development from
establishment of the development team
to operation and management of the
development project including each
component of the project (e.g., hotel,
retail, office, residential). The devel-
oper should also consider the personnel
profile of project contractors, sub-
contractors.

(b) For each phase and each compo-
nent, the developer should give consid-
eration to creating business and em-
ployment opportunities and committed
opportunities in the following:

(1) Equity participation;
(2) Professional and technical serv-

ices such as legal, architectural, engi-
neering, and financial;

(3) Purchasing materials and supplies
in connection with construction and
operation;

(4) Contracting for construction, op-
eration, and maintenance; and,

(5) Financing, including construction
and permanent financing, and other fi-
nancial and banking services.

§ 906.5 Administration of affirmative
action plan.

(a) The developer shall appoint an Af-
firmative Action Officer, and for
projects exceeding $10 million in cost,
the person appointed must have affirm-
ative action as a primary responsibil-
ity.

(b) The developer shall report to the
Corporation periodically its progress in
meeting the goals and timetables in its
Affirmative Action Plan with respect
to its contracting and purchasing plan,
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leasing plan, and committed opportuni-
ties. In meeting the reporting require-
ments the developer shall:

(1) Count an individual only once for
reporting purposes;

(2) Count an individual in the first
appropriate category as follows:

(i) Minority Group Member;
(ii) Handicapped Person;
(iii) Woman;
(iv) Vietnam Era Veteran;
(3) Report the dollar amount of con-

tracts and purchases from minority
owned businesses including sub-
contracts;

(4) In the event 10 percent or more of
the dollar amount of a contract, sub-
contract, or purchase from a minority
owned business is performed by other
than a minority owned business, the
developer shall report only the dollar
amount performed by the minority
owned business.

§ 906.6 Implementation.
(a) Each developer’s Affirmative Ac-

tion Plan will be incorporated into the
real estate agreement between the de-
veloper and the Corporation.

(b) Each developer shall include a
clause requiring a contracting and pur-
chasing plan and a personnel plan in
any contract exceeding $500,000.

(c) Each developer should consider
including a clause requiring a contract-
ing and purchasing plan and a person-
nel plan in any contract less than
$500,000.

(d) In order that the Corporation may
be of assistance, and to the extent
practical, the developer shall notify
the Corporation’s Affirmative Action
Officer of any failure to meet the ap-
proved Affirmative Action Plan.

(e) The Corporation, at the request of
the developer, shall provide the devel-
oper with assistance for meeting the
goals set forth in the Affirmative Ac-
tion Plan. Such assistance may be pro-
vided in the form of lists of minority
enterprises, sources for recruiting and
advertising, as well as other available
information.

§ 906.7 Incentives.
(a) At the request of the developer,

the Corporation may agree to deferral
of a portion of rental, not to exceed 50
percent, during construction and dur-

ing the first year of operation follow-
ing construction of any phase of the de-
velopment project. Allowable rent de-
ferral during the construction phase
will be two percent of the total base
rent for each one percent of the value
of all construction contracts which
have been awarded to Minority Owned
Businesses, not to exceed 50 percent.
Rent deferral during the first year of
operation following construction of
any phase of the development project
will be four percent for each one per-
cent of total equity owned by minority
group members, minority owned busi-
nesses, and women.

(b) Following review of Affirmative
Action reports submitted to the Cor-
poration pursuant to § 906.5(b), the Cor-
poration will determine the developer’s
compliance with the goals set forth in
the approved Affirmative Action Plan.
Compliance with the goals established
in the Plan will be measured by adding
the percentages reported including
overages in each category and dividing
that by the number of categories cov-
ered in the Plan.

(c) If 75 percent compliance is not
achieved during any rent deferral pe-
riod, the Corporation will afford the de-
veloper 120 days to achieve at least
that level of compliance. If, at the end
of that 120 day period, 75 percent com-
pliance is not achieved, all rental de-
ferral, together with interest, will be
due and payable to the Corporation on
the 10th day following receipt of writ-
ten notice that payment of the deferred
rent has been accelerated.

§ 906.8 Review and monitoring.

The Corporation, either by its em-
ployees, consultants, or other govern-
ment agency, shall analyze and mon-
itor compliance with the developer’s
approved Affirmative Action Plan. The
Corporation shall rely on the reports
submitted by the developer. However:

(a) Further investigation by the Cor-
poration may be undertaken if prob-
lems are brought to the attention of
the Corporation through any reliable
source, or if any formal complaints are
filed against the developer that relate
to performance of the Affirmative Ac-
tion Plan; and
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(b) The Corporation reserves the
right to audit the records of the devel-
oper that pertain to any report submit-
ted to the Corporation.

§ 906.9 Voluntary compliance.
The Corporation will encourage any

individual or entity not described in
§ 906.1(c) or (d) to submit and adopt an
Affirmative Action Plan on any devel-
opment project for which the Corpora-
tion’s review and approval is required
to determine conformity of the devel-
opment project with the The Penn-
sylvania Avenue Plan—1974. Any such
Affirmative Action Plan should accom-
pany the development plans.

§ 906.10 Confidentiality.
All information submitted to the

Corporation pursuant to this subpart A
will be kept confidential, except as
availability to the public may be re-
quired by the Freedom of Information
Act.

Subpart B—[Reserved]

EXHIBIT A TO PART 906—SUGGESTED
MINIMUM GUIDELINES AND GOALS

The following are suggested for consider-
ation by developers in formulation of mini-
mum affirmative action goals for the devel-
opment parcel:

(a) Equity participation—10 percent par-
ticipation by minority group members,
women, and minority owned businesses as in-
vestors in ownership of the development par-
cel.

(b) Contracts for professional and technical
services—20 percent of the dollar value of the
contracts to minority owned businesses.

(c) Persons providing professional or tech-
nical services—20 percent should be minority
group members, women, handicapped per-
sons, or Vietnam era veterans.

(d) Construction contracting—15 percent of
the total dollar value to minority owned
businesses. (In order to accomplish this goal,
the developer must require that any prime
contractor show at least 15 percent minority
subcontractors unless the prime contractor
is a minority contractor.)

(e) Construction employment should com-
ply with the Washington Plan as a mini-
mum.

(f) Purchasing—20 percent of the dollar
value of all purchases of materials and sup-
plies to minority owned businesses.

(g) Hotel employment—20 percent of all
hotel employees, 15 percent of all personnel
earning an excess of $2,000 a month (in 1978

dollars), and 60 percent of trainees for hotel
positions should be minority group members,
women, handicapped persons, or Vietnam era
veterans.

(h) Leasing of space—15 percent of the re-
tail space should be targeted for minority
enterprises.

(i) Committed opportunities—should be
created for professional, technical, construc-
tion, hotel, or other type operations where
the representation of minority group mem-
bers, women, or handicapped persons in a
field is inconsistent with the demographic
profile of the Washington metropolitan area.

EXHIBIT B TO PART 906—GUIDELINES FOR
ESTABLISHING STRATEGY TO IMPLE-
MENT AFFIRMATIVE ACTION PERSON-
NEL PLAN

The following are suggested as the types of
activities to be considered in the develop-
ment of strategies for the affirmative action
personnel plan:

(1) ‘‘Vigorous’’ searching for qualified mi-
nority and women applicants for job open-
ings in professional and managerial posi-
tions, often including recruitment visits to
educational institutions with large minority
or female enrollments.

(2) Wide dissemination of affirmative ac-
tion policy in advertisements and employ-
ment literature.

(3) Utilization of minority media in re-
cruitment advertisements.

(4) Notification of job openings to minority
community organizations and associations.

(5) Listing of all employment openings
with compensation of under $20,000 per year
at a local office of the State Employment
Service (or union hiring hall when union
labor is required).

(6) Periodic review of minority, female,
Vietnam era veteran, and handcapped em-
ployees to identify underutilized and
unutilized skills and knowledge as well as
opportunities for reassignment.

(7) Utilization of merit promotion and on-
the-job training programs to create career
ladders or otherwise qualify minority, fe-
male, Vietnam era veteran, and handicapped
employees for advancement.

PART 907—ENVIRONMENTAL
QUALITY

Sec.
907.1 Policy.
907.2 Purpose.
907.3 Definitions.
907.4 Designation of responsible Corporation

official.
907.5 Specific responsibilities of designated

Corporation official.
907.6 Major decision points.
907.7 Determination of requirement for EIS.
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907.8 Actions that normally require an EIS.
907.9 Preparation of an EIS.
907.10 Categorical exclusions.
907.11 Actions that normally require an en-

vironmental assessment.
907.12 Preparation of an environmental as-

sessment.
907.13 Public involvement.
907.14 Corporation decision making proce-

dures.
907.15 Approval of private development pro-

posals.
907.16 Actions where lead agency designa-

tion is necessary.

APPENDIX A TO PART 907

AUTHORITY: 40 U.S.C. 875(8); 42 U.S.C. 4321.

SOURCE: 47 FR 8768, Mar. 2, 1982, unless oth-
erwise noted.

§ 907.1 Policy.
The Pennsylvania Avenue Develop-

ment Corporation’s policy is to:
(a) Use all practical means, consist-

ent with the Corporation’s statutory
authority, available resources, and na-
tional policy, to protect and enhance
the quality of the human environment;

(b) Ensure that environmental fac-
tors and concerns are given appropriate
consideration in decisions and actions
by the Corporation;

(c) Use systematic and timely ap-
proaches which will ensure the inte-
grated use of the natural and social
sciences and environmental design arts
in planning and decision making which
may have an impact on the human en-
vironment;

(d) Develop and utilize ecological and
other environmental information in
the planning and development of
projects implementing the Plan;

(e) Invite the cooperation and en-
courage the participation, where appro-
priate, of Federal, District of Colum-
bia, and regional authorities and the
public in Corporation planning and de-
cision-making processes, which affect
the quality of the human environment;
and

(f) Minimize any possible adverse ef-
fects of Corporation decisions and ac-
tions upon the quality of the human
environment.

§ 907.2 Purpose.
These regulations are prepared to

supplement Council on Environmental
Quality Regulations for implementing
the procedural provisions of the Na-

tional Environmental Policy Act of
1969, as amended, and describe how the
Pennsylvania Avenue Development
Corporation intends to consider envi-
ronmental factors and concerns in the
Corporation’s decision making process.

§ 907.3 Definitions.
(a) CEQ Regulations means the regu-

lations for implementing the proce-
dural provisions of the National Envi-
ronmental Policy Act of 1969 as pro-
mulgated by the Council on Environ-
mental Quality, Executive Office of the
President, appearing at 40 CFR parts
1500–1509 (43 FR 55978–56007) and to
which this part is a supplement.

(b) The Act of October 27, 1972 or Act
means the Pennsylvania Avenue Devel-
opment Corporation Act of 1972, Pub.
L. 92–578, October 27, 1972, 86 Stat. 1266
(40 U.S.C. 871).

(c) The Plan means the Pennsylvania
Avenue Plan—1974, prepared by the
Pennsylvania Avenue Development
Corporation pursuant to the Act of Oc-
tober 27, 1972.

(d) The Corporation means the Penn-
sylvania Avenue Development Corpora-
tion, a wholly owned government cor-
poration of the United States created
by the Act of October 27, 1972.

(e) Board of Directors means the gov-
erning body of the Corporation in
which the powers and management of
the Corporation are vested by the Act
of October 27, 1972.

(f) EIS means an environmental im-
pact statement as defined in § 1508.11 of
the CEQ Regulations.

(g) Final EIS means The Final Envi-
ronmental Impact Statement, dated
September 1974, prepared by the Cor-
poration on The Pennsylvania Avenue
Plan—1974.

(h) Development Area means the area
under the Corporation’s jurisdiction as
specified in section 2(f) of the Act of
October 27, 1972 and for which The Plan
has been prepared and will be imple-
mented by the Corporation.

(i) Decision Maker means the Board of
Directors, unless a delegation to the
Chairman, a member or committee of
the Board of Directors, or the Execu-
tive Director has been made by the By-
laws of the Corporation, a resolution of
the Board of Directors, or an appro-
priate written delegation of authority.
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(j) Private Developer means an indi-
vidual, firm, joint venture, or other en-
tity other than the Corporation which
seeks to construct, reconstruct, reha-
bilitate, or restore real property within
the development area.

(k) Other terms used in this part are
defined in 40 CFR part 1508 of the CEQ
Regulations.

§ 907.4 Designation of responsible Cor-
poration official.

The Development Director is the Cor-
poration official responsible for imple-
mentation and operation of the Cor-
poration’s policies and procedures on
environmental quality and control.

§ 907.5 Specific responsibilities of des-
ignated Corporation official.

(a) Coordinate the formulation and
revision of Corporation policies and
procedures on matters pertaining to
environmental protection and enhance-
ment.

(b) Establish and maintain working
relationships with relevant govern-
ment agencies concerned with environ-
mental matters.

(c) Develop procedures within the
Corporation’s planning and decision-
making processes to ensure that envi-
ronmental factors are properly consid-
ered in all proposals and decisions in
accordance with this part.

(d) Develop, monitor, and review the
Corporation’s implementation of
standards, procedures, and working re-
lationships for protection and enhance-
ment of environmental quality and
compliance with applicable laws and
regulations.

(e) Monitor processes to ensure that
the Corporation’s procedures regarding
consideration of environmental quality
are achieving their intended purposes.

(f) Advise the Board of Directors, of-
ficers, and employees of the Corpora-
tion of technical and management re-
quirements of environmental analysis,
of appropriate expertise available, and,
with the assistance of the Office of the
General Counsel, of relevant legal de-
velopments.

(g) Monitor the consideration and
documentation of the environmental
aspects of the Corporation’s planning
and decisionmaking processes by ap-

propriate officers and employees of the
Corporation.

(h) Ensure that all environmental as-
sessments and, where required, all
EIS’s are prepared in accordance with
the appropriate regulations adopted by
the Council on Environmental Quality
and the Corporation, and are submitted
with all proposed legislation.

(i) Consolidate and transmit to ap-
propriate parties the Corporation’s
comments on EIS’s and other environ-
mental reports prepared by other agen-
cies.

(j) Acquire information and prepare
appropriate reports on environmental
matters required of the Corporation.
Information collection activities will
be conducted in accordance with the
Paperwork Reduction Act of 1980 and
approval of OMB will be obtained prior
to commencing such activities.

(k) Coordinate Corporation efforts to
make available to other parties infor-
mation and advice on the Corporation’s
policies for protecting and enhancing
the quality of the environment.

§ 907.6 Major decision points.

(a) The possible environmental ef-
fects of a proposed action or project
must be considered along with tech-
nical, economic, and other factors
throughout the decisionmaking proc-
ess. For most Corporation projects
there are three distinct stages in the
decision making process:

(1) Conceptual or preliminary stage;
(2) Detailed planning or final ap-

proval stage;
(3) Implementation stage.
(b) Environmental review will be in-

tegrated into the decision making
process of the Corporation as follows:

(1) During the conceptual or prelimi-
nary approval study stage, the respon-
sible Corporation official shall deter-
mine whether the proposed action or
project is one which is categorically
excluded, requires an environmental
assessment or an EIS.

(2) Prior to proceeding from the con-
ceptual or preliminary approval stage
to the detailed planning or final ap-
proval stage, an environmental assess-
ment and the determination as to
whether an EIS is required must be
completed.
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(3) An EIS, if determined necessary,
must be completed and circulated prior
to the decision to proceed from the de-
tailed planning stage to implementa-
tion.

§ 907.7 Determination of requirement
for EIS.

Determining whether to prepare an
environmental impact statement is the
first step in applying the NEPA proc-
ess. In deciding whether to prepare an
environmental impact statement, the
responsible Corporation official will de-
termine whether the proposal is one
that:

(a) Normally requires an environ-
mental impact statement.

(b) Normally does not require either
an environmental impact statement or
an environmental assessment (categor-
ical exclusion).

(c) Normally requires an environ-
mental assessment, but not necessarily
an environmental impact statement.

§ 907.8 Actions that normally require
an EIS.

PADC shall perform or have per-
formed an environmental assessment
to determine if a proposal requires an
environmental impact statement. How-
ever, it may be readily apparent that a
proposed action will have a significant
impact on the environment; in such
cases, an environmental assessment is
not required and PADC will imme-
diately begin to prepare or have pre-
pared the environmental impact state-
ment. To assist in determining if a pro-
posal or action normally requires the
preparation of an environmental im-
pact statement, the following criteria
and categories of action are provided.

(a) Criteria. Criteria used to deter-
mine whether or not actions or propos-
als may significantly affect the envi-
ronment and therefore require an envi-
ronmental impact statement are de-
scribed in 40 CFR 1508.27 of the CEQ
Regulations and as follows:

(1) Buildings or facades designated
for retention in the Plan will be ad-
versely affected by the proposal or ac-
tion.

(2) Traffic generated by the proposal
or action would represent a substantial
increase over the traffic projections as-
sessed in the Final EIS in the average

daily traffic volume on avenues and
streets within the Development Area
or its environs;

(3) Air quality in the Development
Area and its environs would be sub-
stantially affected by the proposal or
action based upon the District of Co-
lumbia’s adopted standard for hydro-
carbons and carbon monoxide;

(4) Solid waste disposal generated by
a project of the Corporation or of a de-
veloper who is constructing, recon-
structing, or rehabilitating that proj-
ect, would have an adverse effect on
the capacity of the relevant solid waste
disposal facility and compliance with
‘‘Solid Waste Management Guidelines’’
of the U.S. Environmental Protection
Agency and related local and regional
controls;

(5) Public utilities have insufficient
capacity to provide reliable service to
a project within the Development Area;
and

(6) A project will be inconsistent with
major elements of the Zoning Regula-
tions of the District of Columbia as
they are applicable to the Development
Area.

(b) Categories of action. The following
categories of action normally require
an environmental impact statement:

(1) Amendments or supplements to
the Plan that constitute a ‘‘substantial
change’’ to the Plan as defined in 40
U.S.C. 874(c) of the Act.

(2) Acquisition or disposal of real
property by the Corporation not related
to any specific decision, plan, or pro-
gram adopted by the Board of Directors
of the Corporation for which an envi-
ronmental assessment or an assess-
ment and an EIS has been prepared.

(3) Legislative proposals made to
Congress.

(4) Funding and/or construction by
the Corporation or its agents or rep-
resentatives of any building, if that ac-
tivity is not consistent with the Plan
and the Final EIS.

§ 907.9 Preparation of an EIS.

(a) Notice of intent. When PADC de-
cides to prepare an environmental im-
pact statement, it shall publish a no-
tice of intent in the FEDERAL REGISTER
in accordance with 40 CFR 1501.7 and
1508.22 of the CEQ Regulations.
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(b) Preparation. After determining
that an environmental impact state-
ment will be prepared and publishing
the notice of intent, PADC will begin
to prepare or have prepared the envi-
ronmental impact statement. Proce-
dures for preparing the environmental
impact statement are set forth in 40
CFR part 1502, CEQ Regulations.

(c) Supplemental environmental impact
statements. PADC may supplement a
draft or final environmental impact
statement at any time. PADC shall
prepare a supplement to either the
draft or final environmental impact
statement when (1) substantial changes
are proposed to an action contained in
the draft or final EIS that are relevant
to environmental concerns or there are
significant new circumstances or infor-
mation relevant to environmental con-
cerns and bearing on the proposed ac-
tion or its impacts; or (2) actions are
proposed which relate or are similar to
other action(s) taken or proposed and
that together will have a cumulatively
significantly impact on the environ-
ment.

§ 907.10 Categorical exclusion.
The CEQ Regulations provide for the

categorical exclusion (40 CFR 1508.4) of
actions that do not individually or cu-
mulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact state-
ment is required for such actions.

(a) Criteria. Criteria used to deter-
mine those categories of action that
normally do not require either an envi-
ronmental impact statement or an en-
vironmental assessment include:

(1) The action or proposal is consist-
ent with the Plan or the Act, and the
environmental effects have been pre-
viously analyzed in the Final EIS, a
supplement thereto, or in an environ-
mental assessment or an EIS pre-
viously prepared; or

(2) The total estimated cost directly
attributable to the action or proposal
does not exceed $500,000; or

(3) The action or proposal is related
solely to internal administrative oper-
ations of the Corporation.

(b) List of categorical exclusions. Cat-
egories of action, identified in appendix
A (attached) have been determined by

PADC to have no significant effect on
the human environment and are there-
fore categorically excluded from the
preparation of environmental impact
statements and environmental assess-
ments.

(c) Changes to the list of categorical ex-
clusion. (1) The PADC List of Categor-
ical Exclusion will be continually re-
viewed and refined as additional cat-
egories are identified and as experience
is gained in the categorical exclusion
process.

(2) Additional categories of exclusion
identified will be submitted to the
Chairman of the Board of Directors for
review and approval, and for amend-
ments to this part, following public
comment and review by the Council on
Environmental Quality.

§ 907.11 Actions that normally require
an environmental assessment.

If a proposal or action is not one that
normally requires an environmental
impact statement, and does not qualify
for categorical exclusion, PADC will
prepare or have prepared an environ-
mental assessment.

(a) Criteria. Criteria used to deter-
mine those categories of action that
normally require an environmental as-
sessment, but not necessarily an envi-
ronmental impact statement, include:

(1) Potential for minor degradation of
environmental quality;

(2) Potential for cumulative impact
on environmental quality; and

(3) Potential for impact on protected
resources.

(b) Categories of action. The following
categories of action normally require
the preparation of an environmental
assessment.

(1) Amendments to the Plan that do
not constitute a ‘‘substantial change’’
to the Plan.

(2) Regulations promulgated by the
Corporation that have significant envi-
ronmental impact on the public or per-
sons residing in the development area
including businesses.

(3) Development proposals submitted
to the Corporation by private devel-
opers that are consistent with the Plan
and General Guidelines prepared by the
Corporation.
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(4) Activities related to the Public
Improvements Program of the Corpora-
tion for which no previous environ-
mental assessment or EIS has been pre-
pared.

(5) Contracts, work authorizations,
and master agreements related to and
implementing programs, policies, and
proposals not categorically excluded
and for which no environmental assess-
ments or for which no environmental
assessment and EIS have been pre-
viously prepared.

(6) Street closures and other re-
arrangements of public space which
were not covered in the Plan or the
Final EIS.

(7) Acquisition/disposal of personal
property by the Corporation not relat-
ed to any specific decision, plan, or
program adopted by the Board of Direc-
tors of the Corporation for which an
environmental assessment or an envi-
ronmental assessment and an EIS is re-
quired to be prepared.

(8) Proposed construction of any pub-
lic building within the development
area by any executive agency of the
United States Government, any agency
or department of the District of Colum-
bia Government, or any other public or
quasi-public entity.

§ 907.12 Preparation of an environ-
mental assessment.

(a) When to prepare. PADC will begin
the preparation of an environmental
assessment as early as possible after it
is determined by the responsible cor-
poration official to be required. PADC
may prepare an environmental assess-
ment at any time to assist planning
and decision-making.

(b) Content and format. An environ-
mental assessment is a concise public
document used to determine whether
to prepare an environmental impact
statement. An environmental assess-
ment aids in complying with the Act
when no environmental impact state-
ment is necessary, and it facilitates
the preparation of an environmental
impact statement, if one is necessary.
The environmental assessment shall
contain brief discussions of the follow-
ing topics:

(1) Purpose and need for the proposed
action.

(2) Description of the proposed ac-
tion.

(3) Alternatives considered, including
the No Action alternative.

(4) Environmental effects of the pro-
posed action and alternative actions.

(5) Listing of agencies, organizations
or persons consulted.

(6) In preparation of the environ-
mental assessment, the most impor-
tant or significant environmental con-
sequences and effects on the areas list-
ed below should be addressed. Only
those areas which are specifically rel-
evant to the particular proposal should
be addressed. Those areas should be ad-
dressed in as much detail as is nec-
essary to allow an analysis of the alter-
natives and the proposal. The areas to
be considered are the following:

(i) Natural/ecological features (such
as floodplain, wetlands, coastal zones,
wildlife refuges, and endangered spe-
cies);

(ii) Air quality;
(iii) Sound levels;
(iv) Water supply, wastewater treat-

ment and water runoff;
(v) Energy requirements and con-

servation;
(vi) Solid waste;
(vii) Transportation;
(viii) Community facilities and serv-

ices;
(ix) Social and economic;
(x) Historic and aesthetic; and
(xi) Other relevant factors.
(c) Finding of no significant impact. If

PADC completes an environmental as-
sessment and determines that an envi-
ronmental impact statement is not re-
quired, then PADC shall prepare a find-
ing of no significant impact. The find-
ing of no significant impact shall be
made available to the public by PADC
as specified in 40 CFR 1506.6 of the CEQ
Regulations.

§ 907.13 Public involvement.

Interested persons may obtain infor-
mation concerning any pending EIS or
any other element of the environ-
mental review process of the Corpora-
tion by contacting the Public Informa-
tion Officer of the Corporation, 1331
Pennsylvania Avenue, NW, Suite 1220
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North, Washington, DC 20004, telephone
(202) 566–1218.

[47 FR 8768, Mar. 2, 1982, as amended at 50 FR
45824, Nov. 4, 1985]

§ 907.14 Corporation decision making
procedures.

To ensure that at major decision
making points all relevant environ-
mental concerns are considered by the
Decision Maker, the following proce-
dures are established.

(a) An environmental document, i.e.,
the EIS, Environmental Assessment,
Finding of No Signficant Impact, or
Notice of Intent, in addition to being
prepared at the earliest point in the de-
cision making process, shall accom-
pany the relevant proposal or action
through the Corporation’s decision
making process to ensure adequate
consideration of environmental fac-
tors.

(b) The decision maker shall consider
in its decision making process only
those decision alternatives discussed in
the relevant environmental documents.
Also, where an EIS has been prepared,
the decision maker shall consider all
alternatives described in the EIS. A
written record of the consideration of
alternatives during the decision mak-
ing process shall be maintained.

(c) Any environmental document pre-
pared for a proposal or action shall be
made part of the record of any formal
rulemaking by the Corporation.

§ 907.15 Approval of private develop-
ment proposals.

(a) Each development proposal sub-
mitted by a private developer to the
Corporation for its approval, unless
categorically excluded, shall require,
at a minimum, an environmental as-
sessment.

(b) The Board of Directors may not
take any approval action on a submit-
ted development proposal of a private
developer until such time as the appro-
priate environmental review has been
prepared and submitted to the Board of
Directors.

(c) At a minimum, and as part of any
submission made by a private devel-
oper to the Board of Directors for its
approval, a private developer shall
make available data and materials con-
cerning the development proposal suffi-

cient to permit the Corporation to
carry out its responsibilities on envi-
ronmental review. When requested, the
developer shall provide additional in-
formation that the Corporation be-
lieves is necessary to permit it to sat-
isfy its environmental review func-
tions.

(d) As part of a development proposal
submission, a private developer may
submit an environmental assessment
on its development proposal.

(e) Where the responsible Corpora-
tion official determines that the prepa-
ration of an EIS is required, the EIS
shall be prepared in accordance with
part 1502 of the CEQ Regulations. The
responsible Corporation official may
set time limits for environmental re-
view appropriate to each development
proposal, consistent with CEQ Regula-
tions 40 CFR 1601.8 and 1506.10.

(f) The responsible Corporation offi-
cial shall at the earliest possible time
ensure that the Corporation com-
mences its environmental review on a
proposed development project and shall
provide to a private developer any poli-
cies or information deemed appropriate
in order to permit effective and timely
review by the Corporation of a develop-
ment proposal once it is submitted to
the Board of Directors for approval.
The official shall designate, for the
benefit of the developer, staff members
of the Corporation to advise the devel-
oper with regard to information that
may be required in order to accomplish
the Corporation’s environmental re-
view.

§ 907.16 Actions where lead Agency
designation is necessary.

(a) Consistent with CEQ Regulations,
§ 1501.5, where a proposed action by the
Corporation involves one or more other
Federal agencies, or where a group of
actions by the Corporation and one or
more other Federal agencies are di-
rectly related to each other because of
their functional interdependence or
geographical proximity, the Corpora-
tion will seek designation as lead agen-
cy for those actions that directly re-
late to implementation of the Plan and
those actions that relate solely to the
Development Area.

(b) For an action that qualifies as
one for which the Corporation will seek



169

Pennsylvania Avenue Development Corporation § 908.1

designation as lead agency, the Cor-
poration will promptly consult with
the appropriate Federal agencies such
as the National Capital Planning Com-
mission, the Department of the Inte-
rior, and the General Services Adminis-
tration to establish lead agency and co-
operating agency designations.

APPENDIX A TO PART 907

(a) Specific Corporation actions categori-
cally excluded from the requirements for en-
vironmental assessment and an EIS are:

(i) Personnel actions;
(ii) Administrative actions and operations

directly related to the operation of the Cor-
poration (e.g., purchase of furnishings, serv-
ices, and space acquisition for the Corpora-
tion offices);

(iii) Property management actions related
to routine maintenance, operation, upkeep,
etc., of real property owned by the Corpora-
tion;

(iv) Review of permit applications relating
to minor development activities in the De-
velopment Area (sign approval, interior ren-
ovations, minor exterior changes to facade,
etc.);

(v) Promulgation of development general
and square guidelines that implement the
Plan as covered by the Final EIS;

(vi) Contracts, work authorizations, pro-
curement actions directly related to and im-
plementing proposals, programs, and master
agreements for which an environmental as-
sessment or an environmental assessment
and an EIS have been prepared, or which are
related to administrative operation of the
agency;

(vii) Acquisition/disposal by lease, ease-
ment, or sale of real and personal property
owned by the Corporation subsequent to and
implementing a prior decision of the Board
of Directors for which an environmental as-
sessment or an assessment and an EIS were
prepared;

(viii) Activities directly related to and im-
plementing the Public Improvements Pro-
gram of the Corporation approved by the
Board of Directors, and which are covered by
a previously prepared environmental assess-
ment or an environmental assessment and an
EIS;

(ix) Demolition actions preparatory for de-
velopment by the Corporation, other public
agencies, or private developers subsequent to
approval of development proposals made by
the Board of Directors;

(x) Development proposal identical to the
requirements of the Plan and which was in-
cluded in an EIS previously prepared.

(b) An action which falls into one of the
above categories may still require the prepa-
ration of an EIS or environmental assess-
ment if the designated corporation official

determines it meets the criteria stated in
§ 907.8(a) or involves extraordinary cir-
cumstances that may have a significant en-
vironmental effect.

PART 908—POLICY AND PROCE-
DURES TO FACILITATE THE RETEN-
TION OF DISPLACED BUSINESSES
AND RESIDENTS IN THE PENN-
SYLVANIA AVENUE DEVELOP-
MENT AREA

Subpart A—General

Sec.
908.1 Policy.
908.2 Purpose.
908.3 Definitions.

Subpart B—Preferential Right To Relocate

908.10 Criteria for Qualified Persons.
908.11 List of Qualified Persons.
908.12 Retention on the List of Qualified

Persons.
908.13 Rights of Qualified Persons.
908.14 Requirements placed on developers

that have acquired or leased real prop-
erty from the Corporation.

908.15 Requirements placed on developers
that have not acquired or leased real
property from the Corporation.

Subpart C—[Reserved]

Subpart D—Review Procedure

908.30 Request for review.
908.31 Time for filing request for review.
908.32 Review procedures.
908.33 Final determination.

AUTHORITY: 40 U.S.C. 874(e); 40 U.S.C. 875(8);
40 U.S.C. 877(d).

SOURCE: 48 FR 55459, Dec. 13, 1983, unless
otherwise noted.

Subpart A—General

§ 908.1 Policy.
One of the goals of The Pennsylvania

Avenue Plan—1974, as amended, (The
Plan) is the reduction of hardships ex-
perienced by businesses and residents
within the development area of the
Pennsylvania Avenue Development
Corporation (the Corporation) when
they are displaced as a result of imple-
mentation of The Plan. It is the policy
of the Corporation to provide displaced
businesses and residents with a pref-
erential opportunity to relocate within
the development area so that they may
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share in the benefits brought to the
area by the implementation of The
Plan. This rule shall not be construed
to affect the eligibility, rights or re-
sponsibilities of persons who may be
entitled to benefits provided under the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 as implemented by the Corpora-
tion (36 CFR part 904).

§ 908.2 Purpose.

The purpose of this rule is to:
(a) Provide a meaningful opportunity

to businesses displaced by the Corpora-
tion’s program to return to, or remain
in, the Development Area;

(b) Establish procedures and require-
ments for displaced occupants by which
they may establish and later exercise
their preferential right to return to the
Development Area;

(c) Establish procedures which the
Corporation and private Developers
must follow in providing Qualified Per-
sons with the opportunity to obtain
their preferential right to return to the
Development Area.

§ 908.3 Definitions.

The following definitions shall apply
to this part:

(a) Developer means a Person or team
of Persons that has received prelimi-
nary approval for a development pro-
posal or has been designated by the
Corporation as Developer pursuant to a
development competition.

(b) Development Area means the area
described in section 2 (f) of Pub. L. 92–
578, October 27, 1972, as amended (40
U.S.C. 871 (f)), and for which the Plan
has been prepared and will be imple-
mented by the Corporation.

(c) List means the List of Qualified
Persons maintained by the Corporation
as provided in § 908.11(a) of this rule.

(d) Newly developed space means any
leaseable part of a new building in the
Development Area upon which con-
struction was commenced after Octo-
ber 27, 1972 or an existing building in
the Development Area which after Oc-
tober 27, 1972 underwent substantial re-
modeling, renovation, conversion, re-
building, enlargement, extension or
major structural improvement, but not
including ordinary maintenance or re-

modeling or changes necessary to con-
tinue occupancy.

(e) Person means a partnership, com-
pany, corporation, or association as
well as an individual or family, but
does not include a department, agency,
or instrumentality of any Federal,
state, or local government.

(f) Previous location means the space
from which the Eligible Person was or
is being displaced as a result of the
Corporation’s or Developer’s acquisi-
tion of real property, or as a result of
receiving a written order to vacate
from the Corporation.

Subpart B—Preferential Right To
Relocate

§ 908.10 Criteria of Qualified Person.
Qualified Person is either
(a) A Person whose place of business

or residence was located in the Devel-
opment Area and was displaced from
its location by:

(1) The Corporation in connection
with the acquisition of fee title, or a
lesser interest, in the real property
containing such business or residence;
or

(2) A Developer in implementing a
development project in accordance
with the Plan; or

(b) A Person whose place of business
or residence is located in the Develop-
ment Area and who has received notice
of initiation of negotiations by the
Corporation for purchase of the real
property containing such business or
residence.

§ 908.11 List of Qualified Persons.
(a) The Corporation shall develop and

maintain a List of Qualified Persons
who meet the criteria of Qualified Per-
son as defined in § 908.10 and who ask to
be placed on that list.

(b) The Corporation shall notify each
occupant displaced by development
provided an address is available to the
Corporation, of this policy and the pro-
cedures to be followed for placement on
the List.

(c) A person who wishes to be in-
cluded on the List shall notify the Cor-
poration in writing to that effect. The
notice to the Corporation shall include:

(1) The address of the Previous Loca-
tion;
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(2) A short statement indicating the
nature of the Qualified Person’s occu-
pancy;

(3) The amounts and type of space oc-
cupied prior to displacement;

(4) A description of any specialized
equipment or unusual requirements for
occupancy; and

(5) A copy of the notice to vacate
from the Developer or notice of initi-
ation of negotiations from the Corpora-
tion if either of these was received by
the Qualified Person.

(d) The Corporation shall:
(1) Review the information furnished

by the Person including any notice;
(2) Request additional information, if

necessary to make a determination of
the Person’s qualifications;

(3) Determine whether the Person is
qualified to be listed, and if so place
the Person on the list; and

(4) Notify the Person of its deter-
mination.

(e) The Corporation urges that any
Person who wishes to be placed on the
List request such placement as soon as
the Person meets the criteria for Quali-
fied Person established in § 908.10, and
all Persons are encouraged to do so no
later than one year of the time the
Person is displaced in order to increase
the opportunity to obtain Newly Devel-
oped Space. However, no Person shall
be denied placement on the List be-
cause such placement was not re-
quested within one year of displace-
ment.

§ 908.12 Retention on the List of Quali-
fied Persons.

(a) Once placed on the List, the Cor-
poration shall keep a Person on the
List until:

(1) The Corporation receives a writ-
ten request from the Qualified Person
to be removed from the List;

(2) The Qualified Person is relocated
into or has a binding lease commit-
ment for Newly Developed Space;

(3) The Qualified Person sells, trans-
fers, or merges its interest in the dis-
placed business, unless after such
change in ownership Qualified Persons
have at least fifty-one percent of the
interest in the resulting business; or

(4) The Corporation receives a mail-
ing returned from the Post Office that
the Person is not located at the known

address and left no forwarding address,
provided that the Corporation shall re-
instate any such removed name if the
Person provides the Corporation with a
current address; or

(5) The Corporation ceases operations
upon completion of the Plan.

(b) A Qualified person relocated into
newly developed space, may only again
be placed on the List:

(1) If another branch of its business is
subsequently displaced from space
within the Development Area which is
not Newly Developed Space; and

(2) If all requirements of § 908.10 of
the rule are met with regard to the
subsequent displacement.

§ 908.13 Rights of Qualified Persons.
(a) As provided in §§ 908.14(c) and

908.15(b), each Qualified Person on the
List shall receive notices of opportuni-
ties to occupy Newly Developed Space
as opportunities become available.

(b) As provided in §§ 908.14(d) and
908.15(c), each Qualified Person on the
List shall be notified of any subsequent
changes in the leasing plan which are,
in the Corporation’s opinion, major.

(c) Each Qualified Person on the List,
who is interested in negotiating for oc-
cupancy of Newly Developed Space
shall, within two weeks after receiving
notice of a tenanting opportunity, pro-
vide written notice of its interest in
the tenanting opportunity to the De-
veloper, and furnish a copy of the writ-
ten notice to the Corporation.

(d) Each Qualified Person on the List
who provides a written notice of inter-
est shall have ninety days following
the Developer’s receipt of the notice of
interest for exclusive negotiations with
the Developer for occupancy of the De-
veloper’s Newly Developed Space. Dur-
ing the ninety day period the Devel-
oper, subject to §§ 908.14 and 908.15 of
this rule, shall not negotiate tenanting
opportunities for the same Newly De-
veloped Space requested by the Quali-
fied Person with other than Qualified
Persons.

(e) A Qualified Person’s opportunity
to occupy Newly Developed Space shall
not be limited to the square on which
its previous location was situated but
extends throughout the Development
Area. Similarly, no Qualified Person
has an absolute right to return to the
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square where previous location was sit-
uated.

(f) A Qualified Person’s opportunity
to occupy space may be exercised in
the Development Area at any time dur-
ing the Corporation’s existence, but
such opportunity may only be exer-
cised within Newly Developed Space.

(g) A Qualified Person has one oppor-
tunity to occupy Newly Developed
Space for each location in the Develop-
ment Area from which it is displaced.

(h) The Corporation cannot assure
any Qualified Person that it will be re-
located to Newly Developed Space.

§ 908.14 Requirements placed on devel-
opers that have acquired or leased
real property from the Corporation.

Developers who have acquired or
leased real property from the Corpora-
tion shall:

(a) Notify the Corporation, within six
months of the approval of the Devel-
oper’s building permit, of its leasing
plan and when it intends to begin seek-
ing tenants. The Developer shall in-
clude at least the following in its leas-
ing plan:

(1) The mix of uses and estimated
square footage for each use;

(2) The rentals to be charged by type
of use and location;

(3) The terms and conditions to be in-
cluded in the leases, including finan-
cial participation;

(4) The selection criteria to be used
by either the Developer or its agents;
and

(5) The projected completion and oc-
cupancy dates.

(b) Notify the Corporation of any
changes in the Developer’s leasing
plan.

(c) Send registered letters to all
Qualified Persons on the List notifying
them that the developer is seeking ten-
ants and advising them that they have
two weeks to provide the developer
with written notice of their interest
and ninety days thereafter for exclu-
sive negotiations. This letter shall in-
clude a description of the mix of uses
in the project, the rentals to be
charged by type of use and location,
the terms and conditions to be included
in leases, the projected completion and
occupancy dates, and the selection cri-
teria to be used to choose tenants. The

Developer will furnish the Corporation
with an enumeration of the Qualified
Persons it has notified and a copy of
the letter and any attachments sent.

(d) Notify in writing each Qualified
Person whom the Developer has pre-
viously contacted of changes in the De-
veloper’s leasing plan which the Cor-
poration determines are major.

(e) Provide a ninety day period for
exclusive negotiations with Qualified
Persons, said period to commence with
the timely receipt by the Developer of
the written notice of interest from the
Qualified Person. During this period
the Developers shall:

(1) Negotiate tenanting opportunities
only with Qualified Persons who have
notified the Developer of their interest
in the opportunity;

(2) Not seek other potential tenants
or negotiate agreements to occupy the
Newly Developed Space requested by
Qualified Persons with anyone other
than those Qualified Persons who have
timely notified the Developer of their
interest in the opportunity, except
that a Developer may negotiate agree-
ments with equity partners in the
project who will become tenants or
with prime tenants; and

(3) Negotiate in good faith with inter-
ested Qualified Persons and seek to ac-
commodate them as tenants.

(f) Report to the Corporation at the
conclusion of the ninety day period of
exclusive negotiations concerning the
results of its efforts. In particular the
developer shall:

(1) State the number of responses
which it received from Qualified Per-
sons;

(2) State the number of Qualified Per-
sons with whom it has reached agree-
ment and the name of each;

(3) State the number of Qualified Per-
sons with whom it is still negotiating
and the name of each; and

(4) Describe the Developer’s negotia-
tions with each Qualified Person in-
cluding a summary of each commu-
nication between the Developer and
each Qualified Person with whom
agreement has not been reached, the
Developer’s best offer to each Qualified
Person, the best offer of each Qualified
Person to the Developer, and the spe-
cific reasons why any Qualified Persons
did not meet the selection criteria.



173

Pennsylvania Avenue Development Corporation § 908.32

(g) Report to the Corporation quar-
terly thereafter until the project is
fully leased or there are no more Quali-
fied Persons interested in leasing
space, whichever first occurs, concern-
ing the results of its nogotiations with
Qualified Persons. In particular the De-
veloper shall state:

(1) The number of Qualified Persons
with whom it has reached agreement
and the name of each;

(2) The percentage of square feet of
total leasable space which it has leased
to Qualified Persons; and

(3) A description of the Developer’s
negotiations with each Qualified Per-
son including a summary of each com-
munication between the Developer and
each Qualified Person with whom
agreement has not been reached, the
Developer’s best offer to each Qualified
Person, the best offer of each Qualified
Person to the Developer, and the spe-
cific reason why the Developer deter-
mines any Qualified Person did not
meet its selection criteria.

§ 908.15 Requirements placed on devel-
opers that have not acquired or
leased real property from the Cor-
poration.

The Corporation shall encourage De-
velopers that do not acquire or lease
real property from the Corporation to
lease to Qualified Persons.

(a) While reviewing the Developer’s
preliminary or final plans, the Corpora-
tion shall explore the tenanting oppor-
tunities proposed by the Developer and
furnish the Developer with the List.

(b) The Corporation shall notify
those Qualified Persons on the List
who appear to be prospective tenants
for the available tenanting opportuni-
ties of this tenanting opportunity. To
the extent that such information is
available to the Corporation, these no-
tices shall specify the mix of uses in
the project, the rentals to be charged
by type of use and location, the terms
and conditions to be included in the
leases, the projected completion and
occupancy dates and the selection cri-
teria to be used in choosing tenants.

(c) The Corporation shall notify in
writing each Qualified Person whom it
has previously contacted of changes in
the Developer’s plan provided the Cor-

poration is informed of the changes and
determines the changes are major.

(d) The Corporation shall request
that the Developer make every effort
to lease space to Persons on the List
and to report to the Corporation the
names of those Qualified Persons who
have reached an agreement with the
Developer.

Subpart C—[Reserved]

Subpart D—Review Procedure

§ 908.30 Request for review.
(a) Any Person aggrieved by a deter-

mination concerning placement or re-
tention on the List or any other right
under subpart B of this rule, may re-
quest that the determination be re-
viewed.

(b) The applicant’s request for re-
view, shall be in writing, shall state
the reasons for requesting review, and
shall describe the relief sought (includ-
ing all information the aggrieved per-
son believes to be relevant). The appli-
cant’s written request shall be sent to
the Director of Real Estate, Pennsylva-
nia Avenue Development Corporation,
1331 Pennsylvania Avenue, NW., Suite
1220 North, Washington, DC 20004.

[48 FR 55459, Dec. 13, 1983, as amended at 50
FR 45824, Nov. 4, 1985]

§ 908.31 Time for filing request for re-
view.

Any person who files a request for re-
view must do so within one year of the
date of the determination for which re-
view is sought.

§ 908.32 Review procedures.
(a) Upon receipt of a request for re-

view, the Director of Real Estate shall
compile all pertinent records main-
tained on the aggrieved person’s appli-
cation, including the following:

(1) Information on which the original
determination was based, including ap-
plicable regulations;

(2) Information submitted by the ap-
plicant including the request for review
and any information submitted in sup-
port of the application;

(3) Any additional information the
Director of Real Estate considers rel-
evant to a full and fair review of the
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application and which he obtains by re-
quest, investigation or research.

(b) The Director of Real Estate shall
submit the complete file together with
a summary of the facts and issues in-
volved in the application to the Chair-
man of the Board of Directors of the
Corporation or his or her designee
(Chairman or designee) within 30 days of
receipt of the request for review.

(c) The Chairman may either review
the application or designate one or
more persons from the Board of Direc-
tors or from outside the Corporation to
review the claim. During review the
Chairman or designee(s) may consult
with the Corporation’s Office of Gen-
eral Counsel to obtain advice on legal
issues arising from the claim.

§ 908.33 Final determination.
(a) The Chairman or designee(s) shall

make a final determination on the
claim within 45 days of receipt of the
file from the Director of Real Estate.
The final determination shall be in the
form of Findings of Fact and Conclu-
sions of Law and shall be sent to the
aggrieved person and to the Director of
Real Estate.

(b) If the applicant is determined to
have been aggrieved, the Director of
Real Estate shall promptly take appro-
priate action in accordance with the
final determination.

(c) A notice of the right to judicial
review shall be sent to the aggrieved
person with the final determination.

PART 909—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE PENNSYLVANIA
AVENUE DEVELOPMENT COR-
PORATION

Sec.
909.101 Purpose.
909.102 Application.
909.103 Definitions.
909.104—909.109 [Reserved]
909.110 Self-evaluation.
909.111 Notice.
909.112—909.129 [Reserved]
909.130 General prohibitions against dis-

crimination.
909.131—909.139 [Reserved]
909.140 Employment.
909.141—909.148 [Reserved]

909.149 Program accessibility: Discrimina-
tion prohibited.

909.150 Program accessibility: Existing fa-
cilities.

909.151 Program accessibility: New con-
struction and alterations.

909.152—909.159 [Reserved]
909.160 Communications.
909.161—909.169 [Reserved]
909.170 Compliance procedures.
909.171—909.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22896, June 23, 1986, unless
otherwise noted.

§ 909.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§ 909.102 Application.
This part applies to all programs or

activities conducted by the agency.

§ 909.103 Definitions.
For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
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the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—
(1) With respect to preschool, elemen-

tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by § 909.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
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Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 909.104—909.109 [Reserved]

§ 909.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 909.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§ 909.112—909.129 [Reserved]

§ 909.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
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arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activites of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 909.131—909.139 [Reserved]

§ 909.140 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§ 909.141—909.148 [Reserved]

§ 909.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 909.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 909.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
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burden of proving that compliance with
§ 909.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of § 909.150(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of § 909.150(a)(2)

or (a)(3), alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 909.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
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behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 909.152—909.159 [Reserved]

§ 909.160 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-

sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 909.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§ 909.161—909.169 [Reserved]

§ 909.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Executive Director shall be
responsible for coordinating implemen-
tation of this section. Complaints may
be sent to the General Counsel, Penn-
sylvania Avenue Development
Corporaton, 1331 Pennsylvania Avenue,
NW., Suite 1220 North, Washington, DC
20004–1730.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.
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(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 909.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 22894, 22896, June 23, 1986, as amended
at 51 FR 22894, June 23, 1986]

§§ 909.171—909.999 [Reserved]

PART 910—GENERAL GUIDELINES
AND UNIFORM STANDARDS FOR
URBAN PLANNING AND DESIGN
OF DEVELOPMENT WITHIN THE
PENNSYLVANIA AVENUE DEVEL-
OPMENT AREA

Subpart A—General

Sec.
910.1 Policy.
910.2 Purpose.
910.3 Program administration.

Subpart B—Urban Planning and Design
Concerns

910.10 General.
910.11 Comprehensive urban planning and

design.
910.12 Development density.
910.13 Urban design of Washington, DC.
910.14 Historic preservation.
910.15 New development design.
910.16 Land use.
910.17 Pedestrian circulation system.
910.18 Vehicular circulation and storage

systems.

Subpart C—Standards Uniformly
Applicable to the Development Area

910.30 General.
910.31 High architectural quality.
910.32 Historic preservation.
910.33 Off-street parking.
910.34 Accommodations for the physically

handicapped.
910.35 Fine arts.
910.36 Energy conservation.
910.37 Fire and life safety.
910.38 Building exterior illumination.

Subpart D—Glossary of Terms

910.50 General.
910.51 Access.
910.52 Buildable area.
910.53 Building restriction line.
910.54 Build-to height.
910.55 Build-to line.
910.56 Coordinated planning area.
910.57 Curb-cut.
910.58 Development.
910.59 Development parcel.
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910.64 Replication.
910.65 Restoration.
910.66 Sidewalk setback.
910.67 Square Guidelines.
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910.68 Storefront.
910.69 Structural bay.
910.70 Vault.
910.71 Weather protection.

AUTHORITY: Sec. 6(8) Pennsylvania Avenue
Development Corporation Act of 1972 (40
U.S.C. 875(8)).

SOURCE: 48 FR 36642, Aug. 23, 1982, unless
otherwise noted.

Subpart A—General

§ 910.1 Policy.
(a) The Pennsylvania Avenue Devel-

opment Corporation Act of 1972, Pub.
L. 92–578, October 27, 1972, (the Act), (40
U.S.C. 871 et seq.) established the Penn-
sylvania Avenue Development Corpora-
tion (the Corporation) with jurisdiction
over the Pennsylvania Avenue Develop-
ment Area (Development Area). The De-
velopment Area is generally described
as an area in Washington DC, bounded
by Pennsylvania Avenue, NW., on the
south, East Executive Drive on the
west, 3rd Street, NW., on the east, and
E and F Streets, NW., on the north.

(b) Prior to creation of the Corpora-
tion, the deterioration of the Develop-
ment Area had an adverse impact upon
the physical, economic, and social life
of Washington, DC. The Corporation
was created as the vehicle to develop,
maintain, and use the Development
Area in a manner suitable to its cere-
monial, physical, and historic relation-
ship to the legislative and executive
branches of the Federal government, to
the governmental buildings, monu-
ments, memorials, and parks in and ad-
jacent to that area, and to the down-
town commercial core of Washington,
DC. The Corporation was directed to
prepare a development plan for the De-
velopment Area and to submit that
plan to the United States Congress.
Congress accepted that plan and di-
rected its implementation by the Cor-
poration. The Corporation through a
broad range of statutory powers has
begun this implementation process.

(c) The Pennsylvania Avenue Plan—
1974, as amended (the Plan) is a blue-
print for social, economic, and archi-
tectural rejuvenation of the Develop-
ment Area. Its goal is to make the De-
velopment Area once again a relevant
and contributing element of Washing-
ton, DC. With the implementation of

the Plan, the Development Area will be-
come a showpiece of the Nation’s Cap-
ital, proudly displaying the successful
joint efforts of the Corporation, other
Federal and District of Columbia gov-
ernment agencies, and private entre-
preneurs.

(d) The Plan, containing the goals
and objectives for development, is sup-
plemented by various adopted policies
and programs of the Corporation. The
Plan, in conjunction with these policies
and programs, represents the basis
upon which the development and reju-
venation of the Development Area will
proceed, whether publicly or privately
inspired and accomplished. These poli-
cies and programs amplify, elaborate,
and refine the planning and urban de-
sign concepts expressed in the Plan.

§ 910.2 Purpose.

(a) Implementation of the Plan occurs
through two component actions: public
improvements construction and square
development. Public improvements
construction consists of implementa-
tion by the Corporation of the Public
Improvements Program which is a
comprehensive plan for the design and
construction of public amenities in
public spaces and selected thorough-
fares within the Development Area.
This program outlines the details of
roadway and sidewalk improvements,
public space configuration, and pedes-
trian amenities. Square development
consists of design and construction of
development projects primarily on city
blocks, known as squares, within the
Development Area. These development
projects are generally pursued by pri-
vate entrepreneurs with varying de-
grees of participation and involvement
by the Corporation, through such
means as land assemblage and leasing.

(b) This part 910, together with the
Square Guidelines applicable to the co-
ordinated planning area, pertains solely
to square development and specifies
the controlling mechanism for imple-
mentation of the Plan required by
Chapter Six of the Plan.

§ 910.3 Program administration.

(a) This part 910, together with
Square Guidelines, described below, pro-
vides interested parties with the urban
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planning and design information suffi-
cient to understand and participate in
the process of square development
within the Development Area.

(1) This part 910, General Guidelines
and Uniform Standards for Urban Plan-
ning and Design of Development, sets
forth the general planning and design
goals and objectives which govern the
implementation of the Plan, specifies
standards which are uniformly applica-
ble to all developments throughout the
Development Area, and provides a glos-
sary of defined terms applicable to this
part as well as Square Guidelines.

(2) Square Guidelines specifies detailed
urban planning and design require-
ments and recommendations which are
applicable to each particular coordi-
nated planning area, a coordinated plan-
ning area being a square, a portion of a
square, or a combination of squares.
These requirements and recommenda-
tions set forth intentions and refine-
ments of the Plan in light of the identi-
fied Planning and Design Concerns
specified in subpart B of this part 910.
Each set of Square Guidelines is adopted
by the Board of Directors, issued by
the Chairman, and is available, upon
request, at the Corporation’s office.

(3) Square Guidelines are developed in
the context of the existing environ-
ment. Several provisions in the Square
Guidelines are, therefore, established on
the basis of certain assumptions in
terms of existing buildings, a particu-
lar traffic pattern and roadway con-
figuration, a market condition for a
particular land use, etc. In the event of
a major change or casualty which
would render it impossible or imprac-
ticable to meet certain requirements of
Square Guidelines, the Corporation
would expect to develop and issue up-
to-date Square Guidelines. This state-
ment does not, of course, preclude the
Corporation from issuing amendments
to Square Guidelines from time to time
on any other basis.

(b) Pursuant to section 7(b) of the
Act, each proposal for development
within the Development Area must be
submitted to the Corporation to deter-
mine its consistency with the Plan. The
Corporation’s adopted development
policy, entitled ‘‘Development Policies
and Procedures,’’ sets forth the process
for this determination. In determining

whether a development proposal is con-
sistent with the Plan, the Corporation
shall review the proposal against all
adopted Corporation programs, poli-
cies, and regulations, including:

(1) This part 910.
(2) Square Guidelines.
(3) Development Policies and Proce-

dures.
(4) Historic Preservation Plan.
(5) Energy Guidelines.
(6) Side Street Improvements Pro-

gram.
(7) Policy on Environmental Quality

and Control (36 CFR part 907).
(8) Pennsylvania Avenue Lighting

Plan.
(9) Public Improvements Program.
(10) Affirmative Action Policy and

Procedure (36 CFR part 906).
(11) Policy and Procedures to Facili-

tate Successful Relocation of Busi-
nesses and Residents within the Penn-
sylvania Avenue Development Area.

(12) All other programs, policies, and
regulations that may be approved and
adopted by the Board of Directors from
time to time.

(c) Pursuant to the Act, Federal and
District of Columbia agencies and de-
partments may exercise such existing
authority and lawful powers over urban
planning and design features of develop-
ment as are consistent with the Plan.
No department or agency may release,
modify, or depart from any feature of
the Plan without the prior approval of
the Corporation.

Subpart B—Urban Planning and
Design Concerns

§ 910.10 General.
To facilitate review of each develop-

ment proposal in light of the identified
urban planning and design goals of the
Plan, the following urban planning and
design concerns will be the basis upon
which the evaluation of such proposals
will be made. These concerns are also
more specifically reflected in subpart C
of this Rule, and in the requirements
and recommendations in Square Guide-
lines.

(a) Comprehensive planning and de-
sign;

(b) Development density;
(c) Urban design of Washington, DC;
(d) Historic preservation;
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(e) New development design;
(f) Land use;
(g) Pedestrian circulation sytems;

and
(h) Vehicular circulation and storage

systems.

§ 910.11 Comprehensive urban plan-
ning and design.

(a) All new development is conceived
as an integral part of its surroundings,
which include the remainder of the De-
velopment Area, the Mall, the Federal
Triangle, and the District’s downtown,
and should support Pennsylvania Ave-
nue’s function as a bridge between the
monumental Federal core to the south
and the District’s downtown to the
north.

(b) All development shall be planned
and designed to accommodate the re-
quirements and needs of historic pres-
ervation, affirmative action, business
relocation, and other concerns which
will affect the overall planning and de-
sign of a development.

(c) The design of any development
shall take into account the Plan’s pro-
posed future treatment of buildings,
squares, and pedestrian spaces in the
immediate surrounding area.

(d) The design of any development
shall be coordinated with the massing,
architectural design, servicing, pedes-
trian amenities, and uses of nearby de-
velopment as prescribed under the Plan.

(e) Any development adjacent to F
Street, NW. shall be accomplished in a
manner that will strengthen F Street
as a retail core of Washington, DC.

(f) Any development along Pennsylva-
nia Avenue shall be designed so as to
support the transformation of the Ave-
nue into an attractive and pleasant
place for residents and visitors alike,
offering pleasant places to stroll, rest,
sit and talk, eat, and shop.

(g) All development within a coordi-
nated planning area shall, to the maxi-
mum extent possible, be integrated
with regard to the off-street loading
and servicing, pedestrian features.

§ 910.12 Development density.
(a) Land would be developed to the

fullest extent appropriate in terms of
uses, economics, and design so that the
city’s economic life and tax base can be
enhanced.

(b) New development shall be designed
to achieve maximum development den-
sity within the building envelope delin-
eated by specific height restrictions,
but shall also establish a compatible
and appropriate scale for historic pres-
ervation, residential and other uses,
and other urban design elements.

(c) Development density is limited by
the Zoning Regulations of the District
of Columbia and may be further re-
stricted by the Corporation in specific
coordinated planning areas, provided
that any lower density would be eco-
nomically feasible. Generally, the Plan
is structured to create high density de-
velopment west of the FBI and lower
density development east of the FBI.

(d) The density of new development
should bring new economic life—jobs,
shopping, and business opportunities—
to Pennsylvania Avenue, while also re-
inforcing existing activity both on the
Avenue and in the adjacent downtown,
both within and beyond the Develop-
ment Area.

§ 910.13 Urban design of Washington,
DC.

(a) Pennsylvania Avenue’s unique
role as the physical and symbolic link
between the White House and the U.S.
Capitol should be reinforced by new de-
velopment along it.

(b) To reinforce and enrich the legacy
of the L’Enfant Plan, the primary func-
tion of new development in the Develop-
ment Area is to define open spaces and
plazas, or to reinforce vistas along
major streets and thoroughfares.

§ 910.14 Historic preservation.
(a) The Development Area is located

almost entirely within the Pennsylva-
nia Avenue National Historic Site,
which was established to preserve the
exceptional values of Pennsylvania Av-
enue and its environs in commemorat-
ing or illustrating the history of the
United States. The Pennsylvania Ave-
nue Area achieves national historic
significance because of both its cere-
monial role in the life of the nation
and its social and economic role in the
life of the residents of Washington for
more than a century.

(b) The Historic Preservation Plan of
the Corporation sets forth the adopted
policy of the Corporation on historic
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preservation and development within
the Development Area must be consist-
ent with this policy.

(c) New construction adjacent to his-
toric structures will be required to
take into account the qualities of the
adjacent structures (with regard to
height, scale, proportion, rhythm, tex-
ture, materials, architectural detail,
and the amount of variety among the
structures with respect to these quali-
ties as well as style and date of erec-
tion) to ensure that these structures
maintain their historic or architec-
tural integrity, but will not necessarily
be required to conform to them.

(d) Wholly new construction and new
construction in conjunction with pres-
ervation will, where appropriate, take
into account the historic buildings to
remain, aiming for the highest quality
of contemporary design, consistent
with the goals and objectives of the
Historic Preservation Plan.

§ 910.15 New development design.
(a) All new development shall rep-

resent the best contemporary architec-
tural and urban planning concepts.

(b) Where new development includes or
relates to historic or architecturally
meritorious buildings which are to be
preserved, the design of the new devel-
opment should be aimed at retaining as
much of the significant fabric of the
Development Area as is possible con-
sistent with the goals of the Plan.

§ 910.16 Land use.
(a) Development within the Develop-

ment Area shall provide, and stimulate
in neighboring areas, more lively and
varied shopping, cultural, entertain-
ment, and residential opportunities, as
well as high quality office uses.

(b) That portion of the Development
Area west of the FBI Building is des-
ignated for commercial development,
primarily office and hotel uses with at-
tendant retail and service uses. That
portion of the Development Area east
of the FBI Building is designated for
development with residential uses, of-
fice, institutional and entertainment
uses supported by service and retail
uses.

(c) The kinds of uses and their loca-
tion within the Development Area
shall be directly related to creating a

lively atmosphere and to promoting an
active street life throughout the day,
evening, and weekend.

(d) Introduction or expansion of re-
tail uses shall be encouraged as both
reinforcement of existing retail uses
and creation of new retail activities.

(e) While recognized as important to
the commercial life of any inner city,
uses that do not generate lively activi-
ties are discouraged from locating
along those street fronts within the
Development Area which are consid-
ered major pedestrian thoroughfares.

§ 910.17 Pedestrian circulation system.

(a) An efficient, pleasant, and stimu-
lating pedestrian circulation system
shall be developed to link the compo-
nents of the Development Area with
the Mall and the city’s downtown.

(b) Pedestrian circulation systems
shall be designed to provide pedestrian
comfort and convenience, to create
more linear footage of storefront, to en-
courage recognition of the location of
various METRO stops or other mass
transit locations, and to link various
historic and architecturally significant
buildings, sites, and monuments which
are scattered throughout and beyond
the Historic Site.

(c) Curb cuts across the north side-
walk areas of Pennsylvania Avenue
shall be prohibited in order to reinforce
its importance as the major pedestrian
thoroughfare of the Development Area.

§ 910.18 Vehicular circulation and
storage systems.

(a) Improvement of the existing ve-
hicular storage and circulation system
is necessary in order to create the bal-
anced transportation system called for
in the Plan, which recognizes the need
to maintain air quality, to encourage
the use of mass transit, and to provide
sufficient off-street parking and load-
ing to make development economically
viable.

(b) The general policies of the Cor-
poration are as follows:

(1) To reduce impedance to traffic
movement created by service vehicles
by requiring well-integrated off-street
loading facilities in terms of location
of loading berths and access points on
a block-by-block basis;
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(2) To control the number of vehicles
in the Development Area by limiting
the number of parking spaces per devel-
opment; and

(3) To encourage the use of public
transportation by linking new develop-
ment to transit stops through the sys-
tem of pedestrian ways.

Subpart C—Standards Uniformly
Applicable to the Develop-
ment Area

§ 910.30 General.

In addition to the specific require-
ments and recommendations contained
in Square Guidelines for the applicable
coordinated planning area, the Stand-
ards set forth in this subpart C are uni-
formly applicable to any development
within the Development Area.

§ 910.31 High architectural quality.

Development must maintain a uni-
formly high standard of architecture,
representative of the best contem-
porary design and planning concepts.
Great care and sensitivity must be
shown in the architectural treatment
of new buildings, particularly in terms
of massing, facade design (including
materials, composition, and detailing),
the ground floor and sidewalk pedes-
trian environment, interior public
spaces, and provisions for pedestrian
and vehicular access. Special design
considerations for each coordinated
planning area are set forth in Square
Guidelines.

§ 910.32 Historic preservation.

Rehabilitation of buildings within the
Development Area, which, according to
the Plan and the Historic Preservation
Plan of the Corporation, are specified
for preservation, shall be acomplished
(a) in accordance with the Secretary of
the Interior’s ‘‘Standards for Historic
Preservation Projects’: (36 CFR part
68), and (b) consultation with the State
Historic Preservation Officer for the
District of Columbia.

§ 910.33 Off-street parking.

(a) Off-street parking as a principal
use is prohibited, although off-street
parking as an accessory use in a devel-

opment (such as a below-grade parking
garage) is permitted.

(b) All parking spaces shall be lo-
cated below grade level.

(c) The minimum number of parking
spaces shall be provided in accordance
with DC Zoning Regulations.

(d) The maximum number of parking
spaces permitted by PADC for a devel-
opment may not exceed the aggregate
of the number of spaces allowed for
each use within the development. The
schedule of limitations for parking
spaces is as follows:

(1) Hotel: One parking space for each
four sleeping rooms or suites;

(2) Places of public assemblage other
than hotels: (i.e., arena, armory, thea-
ter, auditorium, community center,
convention center, concert hall, etc.)
one parking space for each ten seats of
occupancy capacity for the first 10,000
seats plus one for each 20 seats above
10,000: Provided, that where seats are
not fixed, each seven square feet of
gross floor area usable for seating shall
be considered one seat;

(3) Retail, trade, and service estab-
lishments: one parking space for each
750 square feet of gross floor area;

(4) Residential: One parking space for
each 1.2 units;

(5) Offices: One parking space for
each 1,800 square feet of gross floor area.

§ 910.34 Accommodations for the phys-
ically handicapped.

(a) Every development shall incor-
porate features which will make the de-
velopment accessible by the physically
handicapped. The standards in the
‘‘American Standard Specifications for
Making Buildings and Facilities Acces-
sible to, and Usable by the Physically
Handicapped,’’ published by the Amer-
ican National Standards Institute, Inc.
(ANSI A 117.1–1961 (1971)), are rec-
ommended.

(b) Where a development includes a
historic structure, the Advisory Coun-
cil on Historic Preservation’s policy,
‘‘Supplementary Guidance—Handi-
capped Access to Historic Properties,’’
(45 FR 9757, Feb. 13, 1980), should be ob-
served.

§ 910.35 Fine arts.
Fine arts, including sculpture, paint-

ings, decorative windows, bas-reliefs,
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ornamental fountains, murals, tap-
estries, and the like, should be included
in each development. PADC encourages
commissions for original works of art
which are appropriate for the develop-
ment. For information and guidance, a
reasonable expenditure for fine arts is
deemed to be one half of one percent of
the total construction cost of the devel-
opment.

§ 910.36 Energy conservation.

All new development shall be designed
to be economical in energy consump-
tion. The Energy Guidelines of the Cor-
poration, and the District of Columbia
Energy Conservation Code Act of 1979
and its implementing regulations set
forth the appropriate standards to be
observed.

§ 910.37 Fire and life safety.

As a complementary action to satis-
fying required District of Columbia
codes related to fire safety, it is highly
recommended that all new development
be guided by standards of the NFPA
Codes for fire and life safety and that
all buildings be equipped with an ap-
proved sprinkler system.

§ 910.38 Building exterior illumination.

Exterior illumination of a building
shall be in conformance with the stand-
ards specified in the Pennsylvania Ave-
nue Lighting Plan of the Corporation.

Subpart D—Glossary of Terms

§ 910.50 General.

The definitions appearing in this
Glossary of Terms are applicable to
this part 910 and to the Square Guide-
lines. In addition, definitions appearing
in section 1201 of the Zoning Regula-
tions of the District of Columbia are
also applicable. Where a conflict be-
tween this subpart and section 1201 of
the Zoning Regulations arises in termi-
nology or interpretation, this subpart
shall be controlling.

§ 910.51 Access.

Access, when used in reference to
parking or loading, means both ingress
and egress.

§ 910.52 Buildable area.
Buildable area means that portion of

the established development parcel
which can be devoted to buildings and
structures. Generally, this area is
bounded by any applicable building re-
striction lines, right-of-way lines and de-
velopment parcel lines. It shall be the
buildable area of a development parcel
rather than ‘‘lot,’’ as it is established
in the DC Zoning Regulations, that
will be utilized to establish the maxi-
mum gross floor area of a development
within specified portions of the Devel-
opment Area.

§ 910.53 Building restriction line.
Building restriction line means a line

beyond which an exterior wall of any
building of a development may not be
constructed or project, except that ar-
chitectural articulation, minor archi-
tectural embellishments, and sub-
surface projections are permitted.

§ 910.54 Build-to height.
Build-to height means a specified min-

imum height of development to which
the exterior wall of a building in a de-
velopment must rise. Minor deviations
from the build-to height for architec-
tural embellishments and articulations
of the cornice and roof level are per-
mitted, unless otherwise prohibited by
the applicable Square Guidelines or the
District of Columbia’s codes and regu-
lations.

§ 910.55 Build-to line.
Build-to line means a line with which

the exterior wall of a building in a de-
velopment is required to coincide. Minor
deviations from the build-to line for
such architectural features as weather
protection, recesses, niches, ornamental
projections, entrance bays, or other ar-
ticulations of the facade are permitted,
unless otherwise prohibited by the ap-
plicable Square Guidelines or the Dis-
trict of Columbia’s codes and regula-
tions.

§ 910.56 Coordinated planning area.
Coordinated planning area means a

Square, portion of a Square, or group
of Squares that is composed of one or
more development parcels and is treated
as a unit under Square Guidelines in
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order to achieve comprehensive plan-
ning and design.

§ 910.57 Curb-cut.
Curb-cut means that portion of the

curb and sidewalk over which vehicular
access is allowed. The number of access
lanes for each curb-cut shall be speci-
fied in each set of Square Guidelines.

§ 910.58 Development.
Development means a structure, in-

cluding a building, planned unit devel-
opment, or project resulting from the
process of planning, land acquisition,
demolition, construction, or rehabilita-
tion consistent with the objectives and
goals of the Plan.

§ 910.59 Development parcel.
Development parcel means an area of

land established by the Corporation to
be a minimum site on which a develop-
ment may occur under the Plan and any
applicable Square Guidelines adopted by
the Corporation. A development parcel
does not need to be under the owner-
ship of a single individual or entity. A
proposal for a development parcel may
be formulated by any number of indi-
viduals or entities, so long as it accom-
modates the needs and requirements of
affirmative action, historic preserva-
tion and other policies of the Corpora-
tion, and at the same time responds to
the goals of comprehensive planning
and design for that particular coordi-
nated planning area.

§ 910.60 Gross floor area.
Gross floor area is defined in section

1201, Zoning Regulations of the District
of Columbia and generally means the
sum of the gross horizontal areas of the
several floors from the ground floor up
of all buildings of a development occur-
ring on a lot. Gross floor area shall be
measured from the exterior faces of ex-
terior walls and from the center line of
walls separating two buildings.

§ 910.61 Height of development.
Height of development means the ver-

tical distance measured from a speci-
fied point at the curb level to the high-
est point of the roof or parapet of the
development, whichever is higher, exclu-
sive of all roof structures except as oth-
erwise specified.

§ 910.62 The Plan.

The Plan means The Pennsylvania
Avenue Plan—1974, as amended, and
prepared pursuant to Pub. L. 92–578, 86
Stat. 1266 (40 U.S.C. 871), and the docu-
ment which sets forth the development
concepts upon which this part 910 and
Square Guidelines are based.

§ 910.63 Rehabilitation.

Rehabilitation means the process of
adapting improvements on real prop-
erty to make possible an efficient con-
temporary use achieved by means of a
combination of construction, repair, or
alteration, as well as restoration and
replication of those portions and fea-
tures of the property that are signifi-
cant to its historic, architectural, and
cultural values, consistent with the
goals and objectives of the Plan.

§ 910.64 Replication.

Replication means the process of
using modern methods and materials
to reproduce the exact form and details
of a vanished building, structure, ob-
ject, or portion thereof, as it appeared
at a particular period of time, and con-
sistent with the objectives and goals of
the Plan.

§ 910.65 Restoration.

Restoration means the process of ac-
curately recovering the form and de-
tails of a property as they appeared at
a particular period of time by means of
removal of later work and the replace-
ment of missing original work, consist-
ent with the objectives and goals of the
Plan.

§ 910.66 Sidewalk setback.

Sidewalk setback means that area be-
tween a building restriction line and the
right-of-way of a street into which pro-
jections except architectural articula-
tions, minor architectural embellish-
ments, and subsurface structures, are
prohibited. The area is to be dedicated
to open space activities related to the
public improvements program of the
Pennsylvania Avenue Development
Corporation. Subsurface structures
may intrude into the area if they are in
compliance with the Square Guidelines.
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§ 910.67 Square guidelines.
Square Guidelines establish the Cor-

poration’s specific intent with regard
to design and development objectives
relative to each individual coordinated
planning area.

§ 910.68 Storefront.
Storefront means the street level

frontage relating to a single establish-
ment.

§ 910.69 Structural bay.
Structural bay means the distance or

span from one vertical structural mem-
ber fronting on a street to the imme-
diately adjacent vertical structural
member fronting on the same street.

§ 910.70 Vault.

A vault means an enclosure of space
beneath the surface of the public space
or sidewalk setback, except that the
term vault shall not include public util-
ity structures.

§ 910.71 Weather protection.

Weather protection means a seasonal
or permanent shelter to protect pedes-
trians from sun or precipitation, con-
sisting of arcades, canopies, awnings,
or other coverings.

PARTS 911—999 [RESERVED]
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CHAPTER X—[RESERVED]

EDITORIAL NOTE: Chapter X, Commission of Fine Arts was vacated at 51 FR
23056, June 25, 1986. The existing regulations formerly codified as parts 1000 and
1002 were redesignated as parts 2105 and 2106, respectively, in title 45, chapter
XXI.
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Subpart A—General

§ 1120.1 Purpose and scope of this
part.

This part contains the general rules
of the Architectural and Transpor-
tation Barriers Compliance Board for
public access to Board records. These
regulations implement 5 U.S.C. 552, the
Freedom of Information Act, as amend-
ed, and the policy of the Board. It is
the Board’s policy to disseminate infor-
mation on matters of interest to the
public and to disclose on request all in-
formation contained in records in its
custody insofar as is compatible with
the discharge of its responsibilities and
consistent with the law. This part sets
forth generally the categories of
records accessible to the public, the
types of records subject to prohibitions
or restrictions on disclosure, and the
places and procedures to obtain infor-
mation from records in the custody of
the A&TBCB.

§ 1120.2 Definitions.

For the purposes of this part:
(a) A&TBCB or Board means the Ar-

chitectural and Transportation Bar-
riers Compliance Board.

(b) A&TBCB record or record means
any document, writing, photograph,
sound or magnetic recording, drawing
or other similar thing by which infor-
mation has been preserved, from which
the information can be retrieved and
copied, and which is, was, or is alleged
to be under the control of the
A&TBCB.

(1) The term includes—
(i) Informal writings such as hand-

written notes and drafts;
(ii) Information preserved in a form

which must be translated or deciphered
by machine in order to be intelligible
to humans;

(iii) Records which were created or
acquired by the A&TBCB, its members,
its employees, its members’ employees,
or persons acting on behalf of its mem-
bers, by use of A&TBCB funds or in the
course of transacting official business
for the A&TBCB.

(2) The term does not include—
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(i) Materials which are legally owned
by an A&TBCB member, employee, or
member’s employee or representative
in his or her purely personal capacity;
and

(ii) Materials published by non-Fed-
eral organizations which are readily
available to the public, such as books,
journals, standards, and periodicals
available through reference libraries,
even if such materials are in the
A&TBCB’s possession.

(c) The terms agency, person, party,
rule, rulemaking, order, and adjudication
have the meanings given in 5 U.S.C.
551, except where the context dem-
onstrates that a different meaning is
intended, and except that for purposes
of the Freedom of Information Act the
term agency as defined in 5 U.S.C. 551
includes any executive department,
military department, Government cor-
poration, Government controlled cor-
poration, the United States Postal
Service, or other establishment in the
executive branch of the Government
(including the Executive Office of the
President) or any independent regu-
latory agency.

(d) A government record under the
control of the A&TBCB means that the
record is subject to the free disposition
of the A&TBCB. This includes keeping
the record available for governmental
use as required and protecting, preserv-
ing, and exercising such control over it
as may be necessary for that purpose.
Control of a record is not synonymous
with, and does not require, actual
physical possession of the record.

(e) Request means a request to inspect
or obtain a copy of one or more
records.

(f) Requestor means any person who
submits a request to the A&TBCB.

(g) Public member means a member
appointed by the President from among
members of the general public.

(h) Direct Costs means those expendi-
tures which an agency actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not

included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(i) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Agencies should en-
sure that searching for material is
done in the most efficient and least ex-
pensive manner so as to minimize costs
for both the agency and the requester.
For example, agencies should not en-
gage in line-by-line search when mere-
ly duplicating an entire document
would prove the less expensive and
quicker method of complying with a
request. Search should be distinguished,
moreover, from review of material in
order to determine whether the mate-
rial is exempt from disclosure (see
paragraph (k) of this section). Searches
may be done manually or by computer
using existing programming.

(j) Duplication refers to the process of
making a copy of a document nec-
essary to respond to an FOIA request.
Such copies can take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others. The copy provided must
be in a form that is reasonably usable
by requesters.

(k) Review refers to the process of ex-
amining documents located in response
to a request that is for a commercial
use (see paragraph (l) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(l) Commercial Use Request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, agencies must determine the use
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to which a requester will put the docu-
ments requested. Moreover, where an
agency has reasonable cause to doubt
the use to which a requester will put
the records sought, or where that use is
not clear from the request itself, agen-
cies should seek additional clarifica-
tion before assigning the request to a
specific category.

(m) Educational Institution refers to a
preschoool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(n) Non-Commercial Scientific Institu-
tion refers to an institution that is not
operated on a commercial basis as that
term is referenced in paragraph (l) of
this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(o) Representative of the News Media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.

Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of freelance
journalists, they may be regarded as
working for a news organization if they
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract
would be the clearest proof, but agen-
cies may also look to the past publica-

tion record of a requester in making
this determination.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43195, Nov. 10, 1987; 55 FR 2519, Jan. 25,
1990]

§ 1120.3 Existing records.
All existing A&TBCB records are sub-

ject to routine destruction according
to standard record retention schedules.

Subpart B—Published Information
§ 1120.5 Information published in the

FEDERAL REGISTER.

(a) General. In accordance with the
provisions of 5 U.S.C. 552(a)(1), basic in-
formation concerning the organization,
operations, functions, substantive and
procedural rules and regulations, offi-
cials, office locations, and allocation of
responsibilities for functions and pro-
grams of the A&TBCB is published in
the FEDERAL REGISTER for the guidance
of the public. This information in-
cludes—

(1) Description of the A&TBCB’s or-
ganization and the established places
at which, the employees from whom,
and the methods whereby the public
may obtain information, make submit-
tals or requests, or obtain decisions;

(2) Statements of the general course
and method by which the A&TBCB’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by the
A&TBCB, and

(5) Each amendment, revision, or re-
peal of the foregoing. Indexes to the
FEDERAL REGISTER are published in
each daily issue and compiled cur-
rently on a monthly, quarterly, and an-
nual basis. Copies of the FEDERAL REG-
ISTER and its indexes are available in
many libraries and may be purchased
from the Superintendent of Docu-
ments, Government Printing Office,
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Washington, DC 20402. No formal re-
quest to examine documents in the
FEDERAL REGISTER is necessary to in-
spect them at the place where they are
kept. Materials incorporated by ref-
erence in the FEDERAL REGISTER are
available for inspection in A&TBCB of-
fices.

(b) Code of Federal Regulations. Title
36 of the Code of Federal Regulations,
which is republished and updated annu-
ally, contains a compilation of docu-
ments published by the A&TBCB in the
FEDERAL REGISTER which set forth sub-
stantive and procedural rules and regu-
lations of the A&TBCB and statements
of general policy or interpretations of
general applicability formulated and
adopted by the Board. Copies of the
Code of Federal Regulations are avail-
able in many libraries and may be pur-
chased from the Superintendent of
Documents. Reference copies main-
tained in offices of the A&TBCB are
available for examination without for-
mal request.

(c) Effect of nonpublication. Except to
the extent that a person has actual and
timely notice of its terms, no person
may in any manner be required to re-
sort to, or be adversely affected by, any
procedure or matter required to be pub-
lished in the FEDERAL REGISTER, but
not so published. For the purposes of
this paragraph, material that is rea-
sonably available to the class of per-
sons affected by it is considered to be
published in the FEDERAL REGISTER if
it has been incorporated by reference
in the FEDERAL REGISTER with the ap-
proval of the Director of the Federal
Register.

§ 1120.6 Information in A&TBCB publi-
cations.

(a) General. Copies of information
material shall be available upon oral or
written request so long as an adequate
supply exists. These informational ma-
terials include press releases, pam-
phlets, and other materials ordinarily
made available to the public without
cost as part of a public information
program, and reprints of individual
parts of the Code of Federal Regulations
or FEDERAL REGISTER relating to pro-
grams affecting substantial segments
of the general public. Copies of infor-
mational publications of the A&TBCB

which may be purchased from the Su-
perintendent of Documents may be in-
spected in those offices of the A&TBCB
in which reference copies are available.
Compliance with the formal procedures
provided in this part for obtaining ac-
cess to A&TBCB records is not nec-
essary for access to the materials de-
scribed in this paragraph.

(b) Published indexes. The informa-
tional publications available from the
A&TBCB may include indexes to mate-
rials published or contained in its
records. They will include the current
indexes required by the Freedom of In-
formation Act to be maintained and
made available for inspecting and
copying, except as otherwise provided
by published order, as noted below.
These indexes provide identifying in-
formation for the public as to—

(1) Final opinions and orders made in
the adjudication of cases;

(2) Statements of policy and interpre-
tations adopted but not published in
the FEDERAL REGISTER; and

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public.
As promptly as possible after adoption
of this part, these indexes will be made
available to members of the public.
Thereafter, updated indexes or supple-
ments shall be published at least quar-
terly. However, the Board may deter-
mine by order published in the FED-
ERAL REGISTER that publication of an
index is unnecessary and impractica-
ble. In that case the Board shall pro-
vide copies of the index on request at a
cost not to exceed the direct cost of du-
plication.

Subpart C—Records Available for
Public Inspection and Copy-
ing, Documents Published
and Indexed

§ 1120.11 Records available for inspec-
tion.

Except for those categories of mate-
rials listed in paragraph (a) of this sec-
tion, paragraphs (a) (1) through (9) of
§ 1120.41 the following materials are
available for public inspection and
copying during normal business hours
at the Washington office of the
A&TBCB:
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(a) Final opinions and orders made in
the adjudication of cases;

(b) Statements of policy and inter-
pretations which have been adopted
under the authority of the A&TBCB
and are not published in the FEDERAL
REGISTER;

(c) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(d) A record of the final votes of each
member of the Board in every Board
proceeding;

(e) Current indexes providing identi-
fying information for the public as to
the materials made available under
paragraphs (a) through (d) of this sec-
tion.

(f) All papers and documents made a
part of the official record in adminis-
trative proceedings conducted by the
A&TBCB in connection with the issu-
ance, amendment, or revocation of
rules and regulations or determina-
tions having general applicability or
legal effect with respect to members of
the public or a class of the public.

(g) After a final order is issued in any
adjudicative proceeding conducted by
the A&TBCB, all papers and documents
made a part of the official record of the
proceeding. (The official docket is kept
in the office of the administrative law
judge hearing the case until a final
order is issued.)

§ 1120.12 Indexes to certain records.
Current indexes are normally avail-

able to the public in published form as
provided in § 1120.11. These indexes,
whether or not published, are made
available for inspection and copying on
request. If published copies of a par-
ticular index are at any time not avail-
able or if publication of the index has
been determined to be unnecessary and
impracticable by order published in the
FEDERAL REGISTER, copies of the index
will be furnished on request. (See
§ 1120.6(b), Published indexes.)

§ 1120.13 Effect of nonavailability.
Any material listed in paragraph (a)

of this section that is not indexed as
required by § 1120.11(e) and § 1120.12,
may not be cited, relied on, or used as
precedent by the Board to adversely af-
fect any member of the public unless
the person against whom it is cited, re-

lied on, or used has had actual and
timely notice of the material.

Subpart D—Information Available
Upon Request

§ 1120.21 Policy on disclosure of
records.

(a) It is the policy of the A&TBCB to
make information available to the pub-
lic to the greatest extent possible in
keeping with the spirit of the Freedom
of Information Act. Therefore, all
records of the A&TBCB, except those
that the A&TBCB specifically deter-
mines must not be disclosed in the na-
tional interest, for the protection of
private rights, or for the efficient con-
duct of public business to the extent
permitted by the Freedom of Informa-
tion Act, are declared to be available
for public inspection and copying as
provided in this part. Each member and
employee of the A&TBCB is directed to
cooperate to this end and to make
records available to the public prompt-
ly and to the fullest extent consistent
with this policy. A record may not be
withheld from the public solely be-
cause its release might suggest admin-
istrative error or embarrass a member
or employee of the A&TBCB.

(b) Subject to § 1120.51, any non-
exempt A&TBCB record is available to
the public upon request regardless of
whether the requestor shows any jus-
tification or need for the record.

(c) An A&TBCB office may waive the
procedures on this subpart in favor of
the requestor, for reasons of the public
interest, simplicity, or speed.

(d) If a requested record contains
both exempt and nonexempt material,
the nonexempt material shall be dis-
closed, after the exempt material has
been deleted in accordance with
§ 1120.42.

§ 1120.22 Requests to which this sub-
part applies.

(a) This subpart applies to any writ-
ten request (other than a request made
by another Federal agency) received by
the A&TBCB, whether or not the re-
quest cites the Freedom of Information
Act, 5 U.S.C. 552, except with respect to
records for which a less formal disclo-
sure procedure is provided specifically
in this part.
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(b) Any written request to the
A&TBCB for existing records prepared
by the A&TBCB for routine public dis-
tribution, e.g., pamphlets, copies of
speeches, press releases, and edu-
cational materials, shall be honored.
No individual determination under
§ 1120.32 is necessary in these cases,
since preparation of the materials for
routine public distribution itself con-
stitutes that a determination that the
records are available to the public.

(c) This subpart applies only to rec-
ords that exist at the time the request
for information is made. (See § 1120.3,
Existing records.)

§ 1120.23 Where requests for agency
records must be filed.

A written request for records must be
filed with the A&TBCB Freedom of In-
formation Officer, Suite 501, 1111 18th
Street NW., Washington, DC 20036. Re-
quests may be mailed to that address
or filed in person at that address dur-
ing the A&TBCB’s normal business
hours.

[45 FR 80976, Dec. 8, 1980, as amended at 55
FR 2520, Jan. 25, 1990]

§ 1120.24 Misdirected written requests;
oral requests.

(a) The A&TBCB cannot assure that a
timely for satisfactory response under
this subpart will be given to written re-
quests that are addressed to A&TBCB
offices, members, or employees other
than the Freedom of Information Offi-
cer listed in § 1120.23. Any A&TBCB
member or employee who receives a
written request for inspection or dis-
closure of A&TBCB records must
promptly forward a copy of the request
to the Freedom of Information Officer,
by the fastest practicable means, and
must, if appropriate, commence action
under § 1120.32.

(b) While A&TBCB members and em-
ployees will attempt in good faith to
comply with oral requests for inspec-
tion or disclosure of A&TBCB records,
by telephone or otherwise, these re-
quests are not required to be processed
in accordance with this subpart.

§ 1120.25 Form of requests.
A request must be in writing, must

reasonably describe the records sought
in a way that will permit their identi-

fication and location, and must be ad-
dressed to the address set forth in
§ 1120.23, but otherwise need not be in
any particular form. Each request
under the Freedom of Information Act
should be clearly and prominently
identified by a legend on the first page,
such as ‘‘Freedom of Information Act
Request.’’ The envelope in which the
request is sent should be prominently
marked with the letters ‘‘FOIA.’’ It is
helpful, but not necessary, for the re-
questor to include his or her phone
number and the reason for the request.
A request may state the maximum
amount of fees which the requester is
willing to pay. Under § 1120.33(d), the
failure to state willingness to pay fees
as high as are anticipated by the
A&TBCB will delay running of the time
limit and delay processing of the re-
quest, if the responsible official antici-
pates that the fees chargeable may ex-
ceed $250.00.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43195, Nov. 10, 1987]

§ 1120.26 Deficient descriptions.

(a) If the description of the records
sought in the request is not sufficient
to allow the A&TBCB to identify and
locate the requested records, the office
taking action under § 1120.32 must no-
tify the requestor (by telephone when
practicable) that the request cannot be
further processed until additional in-
formation is furnished.

(b) The A&TBCB must make every
reasonable effort to assist the reques-
tor in formulating his or her request. If
a request is described in general terms
(e.g., all records having to do with a
certain area), the A&TBCB office tak-
ing action under § 1120.32 may commu-
nicate with the requestor (by telephone
when practicable) with a view toward
reducing the administrative burden of
processing a broad request and mini-
mizing the fee payable by the reques-
tor. Such attempts must not be used as
a means to discourage requests, but
rather as a means to help identify with
more specificity the records actually
sought.
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§ 1120.31 A&TBCB receipt of requests;
responsibilities of Freedom of Infor-
mation Officer.

(a) Upon receipt of a written request,
the Freedom of Information Officer
must mark the request with the date of
receipt and must attach to the request
a control slip indicating the Request
Identification Number and other perti-
nent administrative information. The
Freedom of Information Officer must
immediately forward the request and
control slip to the A&TBCB office
which the FOIA Officer believes to be
responsible for maintaining the records
requested. The Freedom of Information
Officer must retain a full copy of the
request and control slip and must mon-
itor the handling of the request to en-
sure a timely response.

(b) The Freedom of Information Offi-
cer must maintain a file concerning
each request received. The file must
contain a copy of the request, initial
and appeal determinations, and other
pertinent correspondence and records.

(c) The Freedom of Information Offi-
cer must collect and maintain the in-
formation necessary to compile the re-
ports required by 5 U.S.C. 552(d).

§ 1120.32 A&TBCB action on requests.
(a) The FOIA Officer is delegated the

authority to issue initial determina-
tions concerning records which he or
she believes are in the custody of a
Board member, an employee of a mem-
ber’s agency, or an employee of a pub-
lic member. When the FOIA Officer re-
ceives such a request, he or she shall
forward it to the member, employee of
a member agency, or employee of a
public member whom the FOIA Officer
believes to have custody of the records,
requesting the records. The person to
whom the request is forwarded shall,
within three days of receipt of the
FOIA Officer’s request, either furnish
the records requested to the FOIA Offi-
cer or inform the FOIA Officer of the
time when they will be furnished. The
FOIA Officer shall then determine
whether or not to disclose the docu-
ments. For purposes of such requests
and their processing under this sub-
part, the FOIA Officer is considered the
office handling the requests.

(b) Heads of staff offices are dele-
gated the authority to issue initial de-

terminations, other records which are
in their respective custody.

(c) Whenever an A&TBCB office re-
ceives a request forwarded by the FOIA
Officer, the office should:

(1) Take action under § 1120.26, if re-
quired, to obtain a better description of
the records requested;

(2) Locate the records as promptly as
possible, or determine that:

(i) The records are not known to
exist; or

(ii) They are located at another
A&TBCB office; or

(iii) They are located at another Fed-
eral agency and not possessed by the
A&TBCB.

(3) When appropriate, take action
under § 1120.53(b) to obtain payment or
assurance of payment;

(4) Determine which of the requested
records legally must be withheld, and
why (see § 1120.42(b), Release of exempt
documents);

(5) Of the requested records which are
exempt from mandatory disclosure but
which legally may be disclosed (see
§ 1120.42(a)), determine which records
will be withheld, and why;

(6) Issue an initial determination
within the allowed period (see § 1120.31),
specifying (individually or by category)
which records will be disclosed and
which will be withheld, and signed by a
person authorized to issue the deter-
mination under paragraph (a) of this
section (see § 1120.33, Initial denials of
requests);

(7) Furnish the Freedom of Informa-
tion Officer a copy of the determina-
tion; and

(8) If the determination denies a re-
quest, furnish the Freedom of Informa-
tion Officer the name of the A&TBCB
member(s) or employee(s) having cus-
tody of the records and maintain the
records in a manner permitting their
prompt forwarding to the General
Counsel upon request if an appeal from
the initial denial is filed. (See also
§ 1120.34.)

(d) If it appears that some or all of
the requested records are not in the
possession of the A&TBCB office which
has been assigned responsibility for re-
sponding to the request but may be in
the possession of some A&TBCB office,
the responding office must so inform
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the Freedom of Information officer im-
mediately.

(e) An initial determination to dis-
close documents must provide the re-
quested documents or provide the op-
portunity to inspect and/or obtain cop-
ies of the documents.

§ 1120.33 Time allowed for initial ac-
tion on requests.

(a) Except as otherwise provided in
this section, as soon as possible and
not later than the tenth working day
after the day on which the Freedom of
Information Officer receives a request
for records, the A&TBCB office respon-
sible for responding to the request
must issue a written determination to
the requestor stating which of the re-
quested records, will, and which will
not, be released and the reason for any
denial of a request.

(b) The period of 10 working days is
measured from the date the request is
first received and logged in by the
Freedom of Information Officer.

(c) There is excluded from the period
of 10 working days (or any extension)
any time which elapses between the
date that a requestor is notified by the
A&TBCB under § 1120.26 that his or her
request does not reasonably identify
the records sought, and the date that
the requestor furnishes a reasonable
identification.

(d) There is excluded from the period
of 10 working days (or any extension)
any time which elapses between the
date that a requestor is notified by an
A&TBCB office under § 1120.53(b) that
prepayment of fees is required, and the
date that the requestor pays (or makes
suitable arrangements to pay) the
charges.

(e) The A&TBCB office taking action
under § 1120.31 may extend the basic 10-
day period established under paragraph
(a) of this section by a period not to ex-
ceed 10 additional working days if—

(1) The office notifies the Freedom of
Information Officer;

(2) The office notifies the requestor
in writing within the basic 10-day pe-
riod stating the reasons for the exten-
sion and the date by which the office
expects to be able to issue a determina-
tion;

(3) The extension is reasonably nec-
essary to properly process the particu-
lar request; and

(4) One or more of the following un-
usual circumstances require the exten-
sion:

(i) There is a need to search for and
collect the requested records from field
facilities or other establishments that
are separate from the office processing
the request;

(ii) There is a need to search for, col-
lect, and/or appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) There is need for consultation
with another agency having a substan-
tial interest in the determination of
the request or among two or more com-
ponents of the A&TBCB. The office
must conduct the consultation with all
practicable speed.

(f) Should the A&TBCB fail to issue a
determination within the 10-day period
or any authorized extension as to an
initial request, or during the period for
consideration of an appeal, the reques-
tor shall be deemed to have exhausted
his or her administrative remedies
with respect to such.
In the latter situation, the requestor
may commence an action in an appro-
priate Federal district court to obtain
the records.

§ 1120.34 Initial denials of requests.
(a) An initial denial of a request may

be issued only for the following rea-
sons:

(1) The record is not under the
A&TBCB’s control;

(2) The record has been published in
the FEDERAL REGISTER or is otherwise
published and available for sale;

(3) A statutory provision, provision
of this part, or court order requires
that the information not be disclosed;

(4) The record is exempt from manda-
tory disclosure under 5 U.S.C. 552(b)
and the responding office has decided
not to disclose it under §§ 1120.41 and
1120.42;

(5) The record is believed to be in the
A&TBCB’s custody but has not yet
been located. (See paragraph (f) of this
section.)

(b) Each initial denial of a request
shall—



200

36 CFR Ch. XI (7–1–97 Edition)§ 1120.36

(1) Be written, signed, and dated;
(2) Contain a reference to the Re-

quest Identification Number;
(3) Identify the records that are being

withheld (individually or, if the denial
covers a large number of similar
records, by described category); and

(4) State the basis for denial of each
record of category of records or any
reasonably segregable portion(s) there-
of being withheld.

(c) If the issuance of the determina-
tion to deny a request was directed by
some A&TBCB officer or employee
other than the person signing the de-
termination letter, that other person’s
identity and position must be stated in
the determination letter.

(d) Each initial determination which
denies, in whole or in part, a request
for one or more existing, located
A&TBCB records must state that the
requestor may appeal the initial denial
by sending a written appeal to the ad-
dress shown in § 1120.23 within 30 days
of receipt of the determination. (See
§ 1120.36.)

(e) A determination is deemed issued
on the date the determination letter is
placed in A&TBCB mailing channels
for first class mailing to the requestor,
delivered to the U.S. Postal Service for
mailing, or personally delivered to the
requestor, whichever date first occurs.

(f) When a request must be denied be-
cause the record has not yet been lo-
cated (although it is believed to be in
the A&TBCB’s possession), the
A&TBCB office responsible for main-
taining the record must continue to
search diligently until it is located or
it appears that the record does not
exist or is not in the A&TBCB’s posses-
sion, and must periodically inform the
requestor of the office’s progress.

§ 1120.36 Appeals from initial denials.

(a) Any person whose request has
been denied in whole or in part by an
initial determination may appeal that
denial by addressing a written appeal
to the address shown in § 1120.23.

(b) Any appeal must be mailed or
filed in person at the address shown in
§ 1120.23—

(1) In the case of a denial of an entire
request, generally not later than 30 cal-
endar days after the date the requestor

received the initial determination on
the request; or

(2) In the case of a partial denial,
generally not later than 30 calendar
days after the requestor receives all
records being made available pursuant
to the initial determination.

An appeal which does not meet the re-
quirements of this paragraph may be
treated either as a timely appeal or as
a new request, at the option of the
Freedom of Information Officer.

(c) The appeal letter must contain—
(1) A reference to the Request Identi-

fication Number (RIN);
(2) The date of the initial determina-

tion;
(3) The name and address of the per-

son who issued the initial denial;
(4) A statement of which of the rec-

ords to which access was denied are the
subjects of the appeal; and

(5) If the applicant wishes, such facts
and legal or other authorities as he or
she considers appropriate.

§ 1120.37 A&TBCB action on appeals.

(a) The General Counsel must make
one of the following legal determina-
tions in connection with every appeal
from the initial denial of a request for
an existing, located record:

(1) The record must be disclosed;
(2) The record must not be disclosed

because a statute or a provision of this
part so requires; or

(3) The record is exempt from manda-
tory disclosure but legally may be dis-
closed as a matter of agency discretion.

(b) Whenever the General Counsel has
determined under paragraph (a)(3) of
this section that a record is exempt
from mandatory disclosure but legally
may be disclosed, the matter must be
referred to the Executive Director. If
the Executive Director determines that
an important purpose would be served
by withholding the record, the General
Counsel shall issue a determination de-
nying the appeal. If the Executive Di-
rector determines that no important
purpose would be served by withhold-
ing the record, the General Counsel
must disclose the record.

(c) The General Counsel may dele-
gate his or her authority under this
section to any other attorney em-
ployed by the A&TBCB in connection
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with any cateogory of appeals or any
individual appeals.

(d) A determination denying an ap-
peal from an initial denial must—

(1) Be in writing;
(2) State which of the exemptions in

5 U.S.C. 552(b) apply to each requested
existing record;

(3) State the reason(s) for denial of
the appeal;

(4) State the name and position of
each A&TBCB officer or employee who
directed that the appeal be denied; and

(5) State that the person whose re-
quest was denied may obtain de novo
judicial review of the denial by com-
plaint filed with the district court of
the United States in the district in
which the complainant resides, or in
which the agency records are situated,
or in the District of Columbia, pursu-
ant to 5 U.S.C. 552(a)(4).

§ 1120.38 Time allowed for action on
appeals.

(a) Except as otherwise provided in
this section, as soon as possible and
not later than the twentieth working
day after the day on which the Free-
dom of Information Officer receives an
appeal from an initial denial of a re-
quest for records, the General Counsel
shall issue a written determination
stating which of the requested records
(as to which appeal was made) will and
which will not be disclosed.

(b) The period of 20 working days
shall be measured from the date an ap-
peal is first received by the Freedom of
Information Officer.

(c) The General Counsel may extend
the basic 20-day period established
under paragraph (a) of this section by a
period not to exceed 10 additional
working days if—

(1) He or she notifies the Freedom of
Information Officer;

(2) He or she notifies the requestor in
writing within the basic 20-day period
stating the reasons for the extension
and the date by which he or she expects
to be able to issue a determination;

(3) The extension is reasonably nec-
essary to properly process the particu-
lar request; and

(4) One or more of the following un-
usual circumstances require the exten-
sion:

(i) There is a need to search for and
collect the records from field facilities
or other establishments that are sepa-
rated from the office processing the ap-
peal;

(ii) There is a need to search for, col-
lect, and/or appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) There is a need for consultation
with another agency or among two or
more components of the A&TBCB. The
General Counsel must conduct the con-
sultation with all practicable speed.

(d) No extension of the 20-day period
may be issued under paragraph (c) of
this section which would cause the
total of all such extensions and of any
extensions issued under § 1120.33(c) to
exceed 10 working days.

§ 1120.41 Exempt documents.
(a) Generally, 5 U.S.C. 552(b) estab-

lishes nine exclusive categories of mat-
ters which are exempt from the manda-
tory disclosure requirements of 5
U.S.C. 552(a). No request under 5 U.S.C.
552 for an existing, located,
unpublished record in the A&TBCB’s
control may be denied by any A&TBCB
office or employee unless the record
contains (or its disclosure would re-
veal) matters that are—

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defense or foreign policy and
which are in fact properly classified
pursuant to the Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempted from disclo-
sure by statute;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Investigatory records compiled for
law enforcement purposes, but only to
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the extent that the production of such
records would—

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) The fact that the applicability of
an exemption permits the withholding
of a requested record (or portion of a
record) does not necessarily mean that
the record must or should be withheld.
(See § 1120.42 Release of exempt docu-
ments.)

§ 1120.42 Release of exempt docu-
ments.

(a) An A&TBCB office may, in its dis-
cretion, release requested records de-
spite the applicability of one or more
of the exemptions listed in § 1120.41
(a)(2), (5), or (7). Disclosure of such
records is encouraged if no important
purpose would be served by withhold-
ing the records.

(b) Though the policy of the A&TBCB
is to honor all requests, as indicated in
§ 1120.21(a), there are circumstances
when the A&TBCB will not disclose a
record if one or more of the FOIA ex-
emptions applies to the record. The ex-
emptions usually in such cir-
cumstances are exemptions (2), (3), (4),
(6), (8) and (9). In these cases, where the
A&TBCB has withheld a requested
record, or portions thereof, the

A&TBCB will disclose the exempted
record when ordered to do so by a Fed-
eral court or in exceptional cir-
cumstances under appropriate restric-
tions with the approval of the Office of
General Counsel.

Subpart E—Copies of Records and
Fees for Services

§ 1120.51 Charges for services, gen-
erally.

(a) It shall be the policy of the
ATBCB to comply with requests for
documents made under the FOIA using
the most efficient and least costly
methods available. Requesters will be
charged fees, in accordance with the
administrative provisions and fee
schedule set forth below, for searching
for, reviewing (in the case of commer-
cial use requesters only), and duplicat-
ing requested records.

(b) Categories of requesters. For the
purpose of standard FOIA fee assess-
ment, the four categories of requesters
are: Commercial use requesters; edu-
cational and non-commercial scientific
institution requesters; requesters who
are representatives of the news media;
and, all other requesters (see § 1120.2 (l)
through (o), Definitions).

(c) Levels of fees. Levels of fees pre-
scribed for each category of requester
are as follows:

(1) Commercial Use Requesters—
When the ATBCB receives a request for
documents which appears to be a re-
quest for commercial use, the Board
may assess charges in accordance with
the fee schedule set forth below, which
recover the full direct costs of search-
ing for, reviewing for release, and du-
plicating the records sought. Costs for
time spent reviewing records to deter-
mine whether they are exempt from
mandatory disclosure applies to the
initial review only. No fees will be as-
sessed for reviewing records, at the ad-
ministrative appeal level, of the ex-
emptions already applied.

(2) Educational and Non-Commercial
Scientific Institution Requesters—The
ATBCB shall provide documents to re-
questers in this category for the cost of
reproduction alone, in accordance with
the fee schedule set forth below, ex-
cluding charges for the first 100 pages
of reproduced documents.
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(i) To be eligible for inclusion in this
category, requesters must demonstrate
the request is being made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use, but are sought in fur-
therance of scholarly (if the request is
from an educational institution) or sci-
entific (it the request is from a non-
commercial scientific institution) re-
search.

(ii) Requesters eligible for free search
must reasonably describe the records
sought.

(3) Requesters Who Are Representa-
tives of the News Media—The ATBCB
shall provide documents to requesters
in this category for the cost of repro-
duction alone, in accordance with the
fee schedule set forth below, excluding
charges for the first 100 pages of repro-
duced documents.

(4) All Other Requestors—The
ATBCB shall charge requestors who do
not fit into any of the categories de-
scribed above, fees which recover the
full direct cost of searching for and re-
producing records that are responsive
to the request, except that the first
two hours of search time and the first
100 pages of reproduction shall be fur-
nished without charge.

(d) Schedule of FOIA fees.
(1) Record search (ATBCB employ-

ees)—$14.00 per hour
(2) Document review (ATBCB em-

ployees)—$20.00 per hour
(3) Duplication of documents (paper

copy of paper original)—$.20 per page
(e) No charge shall be made:
(1) If the costs of routine collection

and processing of the fee are likely to
equal or exceed the amount of the fee;

(2) For any request made by an indi-
vidual or group of individuals falling
into the categories listed at paragraph
(b) of this section, and described in
paragraph (c) of this section, (except-
ing commercial use requests) the first
two hours of search time and first 100
pages of duplication;

(3) For the cost of preparing or re-
viewing letters of response to a request
or appeal;

(4) For responding to a request for
one copy of the official personnel
record of the requestor;

(5) For furnishing records requested
by either House of Congress, or by duly

authorized committee or subcommittee
or Congress, unless the records are re-
quested for the benefit of an individual
Member of Congress or for a constitu-
ent;

(6) For furnishing records requested
by and for the official use of other Fed-
eral agencies; or

(7) For furnishing records needed by
an A&TBCB contractor or grantee to
perform the work required by the
A&TBCB contract or grant.

(f) Requestors may be charged for un-
successful or unproductive searches or
for searches when records located are
determined to be exempt from disclo-
sure.

(g) Where the ATBCB reasonably be-
lieves that a requestor or group of re-
questors is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the ATBCB shall aggregate any
such requests and charge accordingly.

[55 FR 2520, Jan. 25, 1990]

§ 1120.52 Computerized records.
(a) Information available in whole or

in part in computerized form which is
disclosable under the Freedom of Infor-
mation Act is available to the public as
follows:

(1) When there is an existing printout
from the computer which permits copy-
ing the printout, the material will be
made available at the per page rate
stated in § 1120.51(a) for each 81⁄2 by 11
inch page.

(2) When there is not an existing
printout of information disclosable
under the Freedom of Information Act,
a printout shall be made if the appli-
cant pays the cost to the A&TBCB as
stated in paragraph (a)(3) of this sec-
tion.

(3) Obtaining information from com-
puterized records frequently involves a
minimum computer time cost of ap-
proximately $100 per request. Multiple
requests involving the same subject
may cost less per request. Services of
personnel in the nature of a search
shall be charged for at rates prescribed
in § 1120.51(a). A charge shall be made
for the computer time involved based
upon the prevailing level of costs to
Government organizations and upon
the particular types of computer and
associated equipment and the amounts
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of time on such equipment that are uti-
lized. A charge shall also be made for
any substantial amounts of special sup-
plies or materials used to contain,
present, or make available the output
of computers based upon the prevailing
levels of costs to Government organiza-
tions and upon the type and amount of
the supplies and materials that are
used.

(b) Information in the Board’s com-
puterized records which could be pro-
duced only by additional programming
of the computer, thus producing infor-
mation not previously in being, is not
required to be furnished under the
Freedom of Information Act. In view of
the usually heavy workloads of the
computers used by the Board, such a
service cannot ordinarily be offered to
the public.

§ 1120.53 Payment of fees.
(a) Method of payment. All fee pay-

ments shall be in the form of a check
or money order payable to the order of
the ‘‘U.S. Architectural and Transpor-
tation Barriers Compliance Board’’ and
shall be sent (accompanied by a ref-
erence to the pertinent Request
Indentification Number(s)) to the ad-
dress in § 1120.23.

(b) Charging interest. The ATBCB may
charge interest to those requestors
failing to pay fees assessed in accord-
ance with the procedures described in
§ 1120.51. Interest charges, computed at
the rate prescribed in section 3717 of
title 31 U.S.C.A., will be assessed on
the full amount billed starting on the
31st day following the day on which the
bill was sent.

(c) Advance payment or assurance of
payment.

(1) When an ATBCB office determines
or estimates that the allowable charges
a requestor may be required to pay are
likely to exceed $250.00, the ATBCB
may require the requestor to make an
advance payment or arrangements to
pay the entire fee before continuing to
process the request. The ATBCB shall
promptly inform the requestor (by tele-
phone, if practicable) of the need to
make an advance payment or arrange-
ments to pay the fee. That office need
not search for, review, duplicate, or
disclose records in response to any re-
quest by that requestor until he or she

pays, or makes acceptable arrange-
ments to pay, the total amount of fees
due (or estimated to become due) under
this subpart.

(2) Where a requestor has previously
failed to pay a fee charged in a timely
fashion, the ATBCB may require the
requestor to pay the full amount owed,
plus any applicable interest, as pro-
vided in paragraph (b) of this section,
and to make an advance payment of
the full amount of the estimated fee
before any new or pending requests will
be processed from that requestor.

(3) In those instances described in
paragraphs (c)(1) and (2) of this section,
the administrative time limits pre-
scribed in § 1120.33(d) will begin only
after the ATBCB has received all fee
payments due or acceptable arrange-
ments have been made to pay all fee
payments due.

(d) Effect of the Debt Collection Act
of 1982 (Pub. L. 97–365). Requestors are
advised that the ATBCB shall use the
authorities of the Debt Collection Act
of 1982, including disclosure to
consumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment of debts aris-
ing from freedom of information act re-
quests.

(e) Waiver or reduction of fees.
(1) Records responsive to a request

under 5 U.S.C. 552 shall be furnished
without charge or at a charge reduced
below that establsihed under paragraph
(d) of § 1120.51 where the Freedom of In-
formation Officer determines, based
upon information provided by a reques-
tor in support of a fee waiver request
or otherwise made known to the Free-
dom of Information Officer, that dis-
closure of the requested information is
in the public interest because it is like-
ly to contribute significantly to public
understanding of the operations or ac-
tivities of the government and is not
primarily in the commercial interest of
the requestor. Requests for a waiver or
reduction of fees shall be considered on
a case-by-case basis.

(2) In order to determine whether the
first fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
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operations or activities of the govern-
ment—Freedom of Information Officer
shall consider the following four fac-
tors in sequence:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the government.’’ The subject mat-
ter of the requested records, in the con-
text of the request, must specifically
concern identifiable operations or ac-
tivities of the federal government—
with a connection that is direct and
clear, not remote or attenuated. Fur-
thermore, the records must be sought
for their informative value with re-
spect to those government operations
or activities; a request for access to
records for their intrinsic informa-
tional content alone will not satisfy
this threshold consideration.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’’ to
an understanding of government oper-
ations or activities. The disclosable
portions of the requested records must
be meaningfully informative on spe-
cific government operations or activi-
ties in order to hold potential for con-
tributing to increase public under-
standing of those operations and ac-
tivities. The disclosure of information
that already is in the public domain, in
either a duplicative or a substantially
identical form, would not be likely to
contribute to such understanding, as
nothing new would be added to the pub-
lic record.

(iii) The contribution to an under-
standing of the subject by the public
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to ‘‘public
understanding.’’ The disclosure must
contribute to the understanding of the
public at large, as opposed to the indi-
vidual understanding of the requestor
or a narrow segment of interested per-
sons. A requestor’s identity and quali-
fications—e.g., expertise in the subject
area and ability and intention to effec-
tively convey information to the gen-
eral public—should be considered. It
reasonably may be presumed that a
representative of the news media (as
defined in § 1120.2(o)) who has access to
the means of public dissemination
readily will be able to satisfy this con-

sideration. Requests from libraries or
other record repositories (or requestors
who intend merely to disseminate in-
formation to such institutions) shall be
analyzed, like those of other requestors
to identify a particular person who rep-
resents that he actually will use the re-
quested information in scholarly or
other analytic work and then dissemi-
nate it to the general public.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
‘‘significantly’’ to public understand-
ing of government operations or activi-
ties. The public’s understanding of the
subject matter in question, as com-
pared to the level of public understand-
ing existing prior to the disclosure,
must be likely to be enhanced by the
disclosure to a significant extent. Free-
dom of Information Officer shall not
make separate value judgments as to
whether information, even though it in
fact would contribute significantly to
public understanding of the operations
or activities of the government, is ‘‘im-
portant’’ enough to be made public.

(3) In order to determine whether the
second fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is not primarily in the com-
mercial interest of the requestor—the
Freedom of Information Officer shall
consider the following two factors in
sequence:

(i) The existence and magnitude of a
commercial interest: Whether the re-
questor has a commercial interest that
would be furthered by the requested
disclosure. The Freedom of Informa-
tion Officer shall consider all commer-
cial interests of the requester (with ref-
erence to the definition of ‘‘commer-
cial use’’ in § 1120.2(l)) or any person on
whose behalf the requestor may be act-
ing, but shall consider only those inter-
ests which would be furthered by the
requested disclosure. In assessing the
magnitude of identified commercial in-
terests, consideration shall be given to
the role that such FOIA-disclosed in-
formation plays with respect to those
commercial interests, as well as to the
extent to which FOIA disclosures serve
those interests overall. Requestors
shall be given a reasonable opportunity
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in the administrative process to pro-
vide information bearing upon this
consideration.

(ii) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requestor is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily
in the commercial interest of the re-
questor.’’ A fee waiver or reduction is
warranted only where, once the ‘‘public
interest’’ standard set out in paragraph
(e)(2) of this section is satisfied, that
public interest can fairly be regarded
as greater in magnitude than that of
the requestor’s commercial interest in
disclosure. The Freedom of Informa-
tion Officer shall ordinarily presume
that where a news media requestor has
satisfied the ‘‘public interest’’ stand-
ard, that will be the interest primarily
served by disclosure to that requestor.
Disclosure to data brokers or others
who compile and market government
information for direct economic return
shall not be presumed to primarily
serve ‘‘public interest.’’

(4) Where only a portion of the re-
quested records satisfies both of the re-
quirements for a waiver or reduction of
fees under this paragraph, a waiver or
reduction shall be granted only as to
that portion.

(5) Requests for the waiver or reduc-
tion of fees shall address each of the
factors listed in paragraphs (e) (2) and
(3) of this section, as they apply to
each record request. One hundred pages
of reproduction shall be furnished with-
out charge.

(6) A request for reduction or waiver
of fees shall be addressed to the Free-
dom of Information Officer at the ad-
dress shown in § 1120.23. The ATBCB of-
fice which is responding to the request
for records shall initially determine
whether the fee shall be reduced or
waived and shall so inform the reques-
tor. The initial determination may be
appealed by letter addressed to the ad-
dress shown in § 1120.23. The General
Counsel or his or her designee shall de-
cide such appeals.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43196, Nov. 10, 1987; 55 FR 2521, Jan. 25,
1990]

PART 1121—PRIVACY ACT
IMPLEMENTATION

Sec.
1121.1 Purpose and scope.
1121.2 Definitions.
1121.3 Procedures for requests pertaining to

individuals’ records in a records system.
1121.4 Times, places, and requirements for

the identification of the individual mak-
ing a request.

1121.5 Access to requested information to
the individual.

1121.6 Request for correction or amendment
to the record.

1121.7 Agency review of request for correc-
tion or amendment of the record.

1121.8 Appeal of an initial adverse agency
detemination on correction or amend-
ment of the record.

1121.9 Notification of dispute.
1121.10 Disclosure of record to a person

other than the individual to whom the
record pertains.

1121.11 Accounting of disclosures.
1121.12 Fees.

AUTHORITY: 5 U.S.C. 552a; Pub. L. 93–579.
SOURCE: 50 FR 3905, Jan. 29, 1985, unless

otherwise noted.

§ 1121.1 Purpose and scope.
The purposes of these regulations are

to:
(a) Establish a procedure by which an

individual can determine if the Archi-
tectural and Transportation Barriers
Compliance Board, hereafter known as
the Board or ATBCB, maintains a sys-
tem of records which includes a record
pertaining to the individual; and

(b) Establish a procedure by which an
individual can gain access to a record
pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection.

§ 1121.2 Definitions.
For the purpose of these regula-

tions—
(a) The term individual means a citi-

zen of the United States or an alien
lawfully admitted for permanent resi-
dence.

(b) The term maintain includes main-
tain, collect, use or disseminate.

(c) The term record means any item,
collection or grouping of information
about an individual that is maintained
by the Board, including, but not lim-
ited to, his or her employment history,
payroll information, and financial
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transactions and that contains his or
her name, or the identifying number,
symbol, or other identifying particular
assigned to the individual, such as so-
cial security number.

(d) The term system of records means
a group of any records under control of
the Board from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

(e) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

(f) The term authorized representative
means a person who acts on an individ-
ual’s behalf for purposes of these regu-
lations, pursuant to written, signed in-
structions from the individual.

§ 1121.3 Procedures for requests per-
taining to individuals’ records in a
records system.

An individual or authorized rep-
resentative shall submit a written re-
quest to the Administrative Officer to
determine if a system of records named
by the individual contains a record per-
taining to the individual. The individ-
ual or authorized representative shall
submit a written request to the Execu-
tive Director of the ATBCB which
states the individual’s desire to review
his or her record.

§ 1121.4 Times, places, and require-
ments for the identification of the
individual making a request.

An individual or authorized rep-
resentative making a request to the
Administrative Officer of the ATBCB
pursuant to § 1121.3 shall present the re-
quest at the ATBCB offices, 330 C
Street, SW., Room 1010, Washington,
DC 20202, on any business day between
the hours of 9 a.m. and 5:30 p.m. The in-
dividual or authorized representative
submitting the request should present
himself or herself at the ATBCB’s of-
fices with a form of identification
which will permit the ATBCB to verify
that the individual is the same individ-
ual as contained in the record re-
quested. An authorized representative
shall present a written document au-

thorizing access. The document must
be signed by the individual.

§ 1121.5 Access to requested informa-
tion to the individual.

Upon verification of identity the
Board shall disclose to the individual
or authorized representative the infor-
mation contained in the record which
pertains to that individual. Nothing in
this section shall allow an individual
access to any information compiled in
reasonable anticipation of a civil ac-
tion or proceeding.

§ 1121.6 Request for correction or
amendment to the record.

The individual or authorized rep-
resentative should submit a request to
the Administrative Officer which
states the individual’s desire to correct
or to amend his or her record. This re-
quest is to be made in accord with pro-
visions of § 1121.4.

§ 1121.7 Agency review of request for
correction or amendment of the
record.

Within ten working days of the re-
ceipt of the request to correct or to
amend the record, the Administrative
Officer will acknowledge in writing
such receipt and promptly either—

(a) Make any correction or amend-
ment of any portion thereof which the
individual believes is not accurate, rel-
evant, timely, or complete; or

(b) Inform the individual or author-
ized representative of his or her refusal
to correct or to amend the record in ac-
cordance with the request, the reason
for the refusal and the procedures es-
tablished by the Board for the individ-
ual to request a review of that refusal.

§ 1121.8 Appeal of an initial adverse
agency determination on correction
or amendment of the record.

An individual who disagrees with the
refusal of the Administrative Officer to
correct or to amend his or her record
may submit a request for a review of
such refusal to the Executive Director,
ATBCB, 330 C Street, SW., Room 1010,
Washington, DC 20202. The Executive
Director will, not later than thirty (30)
working days from the date on which
the individual requests such review,
complete such review and make final
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determination, unless, for good cause
shown, the Executive Director extends
such thirty-day period. If, after his or
her review, the Executive Director also
refuses to correct or to amend the
record in accordance with the request,
the Board shall permit the individual
or authorized representative to file
with the Executive Director a concise
statement setting forth the reasons for
his or her disagreement with the re-
fusal of the Executive Director and
shall notify the individual or author-
ized representative that he or she may
seek judicial review of the Executive
Director’s determination under 5
U.S.C. 552a(g)(1)(A).

§ 1121.9 Notification of dispute.
In any disclosure pursuant to § 1121.10

containing information about which
the individual has previously filed a
statement of disagreement under
§ 1121.8, the Board shall clearly note
any portion of the record which is dis-
puted and provide copies of the state-
ment and, if the Executive Director
deems it appropriate, copies of a con-
cise statement of the reasons of the Ex-
ecutive Director for not making the
amendments requested.

§ 1121.10 Disclosure of record to a per-
son other than the individual to
whom the record pertains.

The Board will not disclose a record
to any individual or agency other than
the individual to whom the record per-
tains, except to an authorized rep-
resentative, unless the disclosure has
been listed as a ‘‘routine use’’ in the
Board’s notices of its systems of
records, or falls within one of the spe-
cial disclosure situations listed in the
Privacy Act of 1974 (5 U.S.C. 552a(b)).

§ 1121.11 Accounting of disclosures.
(a) The Board shall, except for disclo-

sure made under sections (b)(1) and
(b)(2) of the Privacy Act of 1974 (5
U.S.C. 552a) keep an accurate account-
ing of—

(1) The date, nature and purpose of
each disclosure of a record to any per-
son or another agency made pursuant
to § 1121.10; and

(2) The name and address of the per-
son or agency to whom the disclosure
is made.

(b) This accounting shall be retained
for at least five years or the life of the
record, whichever is longer, after the
disclosure for which the accounting is
made;

(c) The Board shall make this ac-
counting available to the individual
named in the record at his or her re-
quest, except for disclosures made
under section (b)(7) of the Privacy Act
of 1974 (5 U.S.C. 552a).

(d) The Board shall inform any per-
son or other agency to whom disclosure
has been made pursuant to § 1121.10
about any correction or notation of
dispute made by the Board.

§ 1121.12 Fees.
If an individual or authorized rep-

resentative requests copies of his or
her record, he or she shall be charged
ten cents per page, excluding the cost
of any search for review of the record,
in advance of receipt of the pages.

PART 1150—PRACTICE AND PRO-
CEDURES FOR COMPLIANCE
HEARINGS

Subpart A—General Information

Sec.
1150.1 Purpose.
1150.2 Applicability: Buildings and facilities

subject to guidelines and standards.
1150.3 Policy of amicable resolution.
1150.4 Definitions.
1150.5 Scope and interpretation of rules.
1150.6 Suspension of rules.

Subpart B—Parties, Complainants,
Participants

1150.11 Parties.
1150.12 Complainants.
1150.13 Participation on petition.
1150.14 Appearance.

Subpart C—Form, Execution, Service and
Filing of Documents for Proceedings
on Citations

1150.21 Form of documents to be filed.
1150.22 Signature of documents.
1150.23 Filing and service.
1150.24 [Reserved]
1150.25 Date of service.
1150.26 Certificate of service.

Subpart D—Time

1150.31 Computation.
1150.32 Extension of time or postponement.
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Subpart E—Proceedings Prior to Hearings;
Pleadings and Motions

1150.41 Informal resolution.
1150.42 Citations.
1150.43 Answers.
1150.44 Amendments.
1150.45 Request for hearing.
1150.46 Motions.
1150.47 Disposition of motions and petitions.
1150.48 PER: Citation, answer, amendment.

Subpart F—Responsibilities and Duties of
Judge

1150.51 Who presides.
1150.52 Authority of judge.
1150.53 Disqualification of judge.

Subpart G—Prehearing Conferences and
Discovery

1150.61 Prehearing conference.
1150.62 Exhibits.
1150.63 Discovery.

Subpart H—Hearing Procedures

1150.71 Briefs.
1150.72 Purpose of hearing.
1150.73 Testimony.
1150.74 Exclusion of evidence.
1150.75 Objections.
1150.76 Exceptions.
1150.77 Official notice.
1150.78 Public documents.
1150.79 Offer of proof.
1150.80 Affidavits.
1150.81 Consolidated or joint hearing.
1150.82 PER proceedings.

Subpart I—The Record

1150.91 Record for decision.
1150.92 Official transcript.

Subpart J—Posthearing Procedures;
Decisions

1150.101 Posthearing briefs; proposed find-
ings.

1150.102 Decision.
1150.103 PER: Posthearing briefs, decision.
1150.104 Judicial review.
1150.105 Court enforcement.

Subpart K—Miscellaneous Provisions

1150.111 Ex parte communications.
1150.112 Post-order proceedings.
1150.113 Amicable resolution.
1150.114 Effect of partial invalidity.

AUTHORITY: 29 U.S.C. 792, as amended.

SOURCE: 45 FR 78474, Nov. 25, 1980, unless
otherwise noted.

Subpart A—General Information
§ 1150.1 Purpose.

Purpose. The purpose of the regula-
tions in this part is to implement sec-
tion 502(b)(1) of the Rehabilitation Act
of 1973, Pub. L. 93–112, 29 U.S.C. 792, as
amended by the Rehabilitation, Com-
prehensive Services, and Developmen-
tal Disabilities Amendments of 1978,
Pub. L. 95–602, section 118, 92 Stat. 2979,
by establishing rules of procedure for
public hearings which ensure compli-
ance with standards issued under the
Architectural Barriers Act of 1968, Pub.
L. 90–480, as amended, 42 U.S.C. 4151 et
seq. (including standards of the U.S.
Postal Service).

§ 1150.2 Applicability: Buildings and
facilities subject to guidelines and
standards.

(a) Definitions. As used in this sec-
tion, the term:

Constructed or altered on behalf of the
United States means acquired by the
United States through lease-purchase
arrangement, constructed or altered
for purchase by the United States, or
constructed or altered for the use of
the United States.

Primarily for use by able-bodied mili-
tary personnel means expected to be oc-
cupied, used, or visited principally by
military service personnel. Examples
of buildings so intended are barracks,
officers’ quarters, and closed messes.

Privately owned residential structure
means a single or multi-family dwell-
ing not owned by a unit or subunit of
Federal, state, or local government.

(b) Buildings and facilities covered. Ex-
cept as provided in paragraph (c) of
this section, the standards issued under
the Architectural Barriers Act of 1968,
Pub. L. 90–480, as amended, 42 U.S.C.
4151 et seq. (including standards of the
United States Postal Service) apply to
any building or facility—

(1) The intended use for which ei-
ther—

(i) Will require that such building or
facility be accessible to the public, or

(ii) May result in employment or res-
idence therein of physically handi-
capped persons; and

(2) Which is—
(i) To be constructed or altered by or

on behalf of the United States;
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(ii) To be leased in whole or in part
by the United States—

(A) After August 12, 1968, and before
January 1, 1977, after construction or
alteration in accordance with plans
and specifications of the United States;
or

(B) On or after January 1, 1977, in-
cluding any renewal of a lease entered
into before January 1, 1977, which re-
newal is on or after such date;

(iii) To be financed in whole or in
part by a grant or loan made by the
United States after August 12, 1968, if
the building or facility may be subject
to standards for design, construction,
or alteration issued under the law au-
thorizing the grant or loan; or

(iv) To be constructed under the au-
thority of the National Capital Trans-
portation Act of 1960, the National Cap-
ital Transportation Act of 1965, or title
III of the Washington Metropolitan
Area Transit Regulation Compact.

(c) Buildings and facilities not covered.
The standards do not apply to—

(1) Any privately owned residential
structure, unless it is leased by the
Federal government on or after Janu-
ary 1, 1977, for subsidized housing pro-
grams; or

(2) Any building or facility on a mili-
tary installation designed and con-
structed primarily for use by military
personnel.

(d) Any covered building or facility,
as provided in this section, which is de-
signed, constructed, or altered after
the effective date of a standard issued
which is applicable to the building or
facility, shall be designed, constructed,
altered, or leased in accordance with
the standard. For purposes of this sec-
tion, any design, construction, alter-
ation or lease for which bids or offers
are received before the effective date of
an applicable standard, in response to
an invitation for bids or request for
proposals, is not subject to that stand-
ard.

§ 1150.3 Policy of amicable resolution.
The policy of the Architectural and

Transportation Barriers Compliance
Board is to maximize the accessibility
and usability of buildings, and facili-
ties through amicable means. To this
end, the Architectural and Transpor-
tation Barriers Compliance Board en-

courages voluntary and informal reso-
lution of all complaints.

§ 1150.4 Definitions.
A&TBCB means the Architectural

and Transportation Barriers Compli-
ance Board.

Agency means Federal department,
agency, or instrumentality as defined
in sections 551(1) and 701(b)(1) of title 5
U.S.C., or an agency official authorized
to represent the agency. It includes
any executive department or independ-
ent establishment in the Executive
Branch of the government, including
wholly owned government corpora-
tions, and any establishment in the
legislative or judicial branch of the
government, except the Senate, the
House of Representatives, and the Ar-
chitect of the Capitol and any activi-
ties under his direction.

Alteration means any change in a
building or facility or its permanent
fixtures or equipment. It includes, but
is not limited to, remodeling, renova-
tion, rehabilitation, reconstruction,
changes or rearrangement in structural
parts, and extraordinary repairs. It
does not include normal maintenance,
reroofing, interior decoration, or
changes to mechanical systems.

Architectural Barriers Act means the
Architectural Barriers Act of 1968, Pub.
L. 90–480, as amended, 42 U.S.C. 4151 et
seq.

Building or facility means all or any
portion of buildings, structures, equip-
ment, roads, walks, parking lots,
parks, sites, or other real property or
interest in such property.

Chair means the Chair of the
A&TBCB.

Complaint means any written notice
of an alleged violation, whether from
an individual or organization, or other
written information reasonably indi-
cating to the Executive Director a vio-
lation of the standard.

Construction means any section of a
new building or an addition to an exist-
ing building.

Day means calendar day.
Executive Director means the A&TBCB

Executive Director.
Extraordinary repair means the re-

placement or renewal of any element of
an existing building or facility for pur-
poses other than normal maintenance.
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Judge means an Administrative Law
Judge appointed by the A&TBCB and
assigned to the case in accordance with
either section 3105 or 3314 of title 5
U.S.C.

PER means Provisional Expedited
Relief.

Respondent means a party answering
the citation, including PER Citation.

Section 502 of the Rehabilitation Act
means section 502 of the Rehabilitation
Act of 1973, Pub. L. 93–112, 29 U.S.C. 792,
as amended.

Standard means any standard for ac-
cessibility and usability prescribed
under the Architectural Barriers Act.

[53 FR 39473, Oct. 7, 1988]

§ 1150.5 Scope and interpretation of
rules.

(a) These rules shall govern all com-
pliance proceedings held before a judge
and all alleged violations coming to
the Executive Director as a complaint.

(b) In the absence of a specific provi-
sion in these rules, procedure shall be
in accordance with the Administrative
Procedure Act, subchapter II of chapter
5 and chapter 7, of title 5 U.S.C., and
the Federal Rules of Civil Procedure,
in that order.

(c) These rules and regulations shall
be liberally construed to effectuate the
purposes and provisions of the Archi-
tectural Barriers Act and section 502 of
the Rehabilitation Act.

(d) The rules shall be applied to se-
cure fairness in administration and
elimination of unjustifiable expense
and delay and to ascertain the truth.

(e) Words importing the singular
number may extend and be applied to a
plural and vice versa.

§ 1150.6 Suspension of rules.

Upon notice to all parties, the judge,
with respect to matters pending before
him/her, may modify or waive any rule
in these regulations upon determina-
tion that no party will be unduly preju-
diced and that the end of justice will be
served.

Subpart B—Parties, Complainants,
Participants

§ 1150.11 Parties.

(a) The term parties includes (1) any
agency, state or local body, or other
person named as a respondent in a no-
tice of hearing or opportunity for hear-
ing, (2) the Executive Director and (3)
any person named as a party by order
of the judge.

(b) The Executive Director has the
sole authority to initiate proceedings
by issuing a citation under § 1150.42, on
the basis of (1) a complaint from any
person or (2) alleged violations coming
to his/her attention through any
means.

§ 1150.12 Complainants.

(a) Any person may submit a com-
plaint to the A&TBCB alleging that a
building or facility does not comply
with applicable standards issued under
the Architectural Barriers Act. Com-
plaints must be in writing and should
be sent to: Executive Director, Archi-
tectural and Transportation Barriers
Compliance Board, 1111 18th Street,
Suite 501, Washington, DC 20036–3894.

A complaint form is available at the
above address. Complaints may, but
need not, contain (1) the complainant’s
name and where he/she may be reached,
(2) the facility or building and, if
known, the funding agency, and (3) a
brief description of the barriers. A
complaint form is available at the
above address.

(b) The A&TBCB shall hold in con-
fidence the identity of all persons sub-
mitting complaints unless the person
submits a written authorization other-
wise.

(c) The A&TBCB shall give or mail to
the complainant a copy of these regula-
tions.

(d) A complainant is not a party to
the proceedings as a matter of course,
but may petition the judge to partici-
pate under § 1150.13.

(e) The A&TBCB shall send the com-
plainant a copy of the final order is-
sued by the judge. The complainant has
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standing to obtain judicial review of
that order.

[53 FR 39473, Oct. 7, 1988]

§ 1150.13 Participation on petition.
(a) By petitioning the judge, any per-

son may be permitted to participate in
the proceedings when he/she claims an
interest in the proceedings and may
contribute materially to their proper
disposition. A complainant shall be
permitted to participate in the pro-
ceeding when he/she petitions the
judge.

(b) The judge may, in his/her discre-
tion, determine the extent of participa-
tion of petitioners, including as an in-
tervening party or participant. The
judge may, in his/her discretion, limit
participation to submitting documents
and briefs, or permit the introduction
of evidence and questioning of wit-
nesses.

§ 1150.14 Appearance.
(a) A party may appear in person or

by counsel or other representative and
participate fully in any proceedings.
An agency, state or local body, cor-
poration or other association, may ap-
pear by any of its officers or by any
employee it authorizes to appear on its
behalf.

(b) A representative of a party or par-
ticipant shall be deemed to control all
matters respecting the interest of such
party or participant in the proceedings.

(c) This section shall not be con-
strued to require any representative to
be an attorney-at-law.

(d) Withdrawal of appearance of any
representative is effective when a writ-
ten notice of withdrawal is filed and
served on all parties and participants.

Subpart C—Form, Execution, Serv-
ice and Filing of Documents
for Proceedings on Citations

§ 1150.21 Form of documents to be
filed.

Documents to be filed under the rules
in this part shall be dated, the original
signed in ink, shall show the docket
number and title of the proceeding and
shall show the title, if any, and address
of the signatory. Copies need not be
signed; however, the name of the per-

son signing the original, but not nec-
essarily his/her signature, shall be re-
produced. Documents shall be legible
and shall not be more than 81⁄2 inches
wide.

§ 1150.22 Signature of documents.

The signature of a party, authorized
officer, employee or attorney con-
stitutes a certification that he/she has
read the document, that to the best of
his/her knowledge, information, and be-
lief there is a good ground to support
it, and that it is not interposed for
delay. If a document is not signed or is
signed with intent to defeat the pur-
pose of this section, it may be stricken
as sham and false and the proceeding
may proceed as though the document
had not been filed.

§ 1150.23 Filing and service.

(a) General. All notices, written mo-
tions, requests, petitions, memoranda,
pleadings, briefs, decisions, and cor-
respondence to the judge, from a party
or a participant or vice versa, relating
to a proceeding after its commence-
ment shall be filed and served on all
parties and participants.

(b) Filing. Parties shall submit for fil-
ing the original and two copies of docu-
ments, exhibits, and transcripts of tes-
timony. Filings shall be made in person
or by mail, with the hearing clerk at
the address stated in the notice of
hearing or notice of opportunity for
hearing, during regular business hours.
Regular business hours are every Mon-
day through Friday (Federal legal holi-
days excepted) from 9 a.m. to 5:30 p.m.
Standard or Daylight Savings Time,
whichever is effective in the city where
the office of the judge is located at the
time.

(c) Service. Service of one copy shall
be made on each party and participant
by personal delivery or by certified
mail, return receipt requested, prop-
erly addressed with postage prepaid.
When a party or participant has ap-
peared by attorney or other representa-
tive, service upon the attorney or rep-
resentative is deemed service upon the
party or participant.
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§ 1150.24 [Reserved]

§ 1150.25 Date of service.

The date of service shall be the day
when the matter is deposited in United
States mail or is delivered in person,
except that the date of service of the
initial notice of hearing or opportunity
for hearing shall be the date of its de-
livery, or the date that its attempted
delivery is refused.

§ 1150.26 Certificate of service.

The original of every document filed
and required to be served upon parties
to a proceeding shall be endorsed with
a certificate of service signed by the
party making service or by his/her at-
torney or representative, stating that
such service has been made, the date of
service, and the manner of service,
whether by mail or personal delivery.

Subpart D—Time

§ 1150.31 Computation.

In computing any period of time
under these rules or in any order issued
under them, the time begins with the
day following the act, event, or default,
and includes the last day of the period,
unless it is a Saturday, Sunday, or
Federal legal holiday, in which event it
includes the next following business
day. When the period of time pre-
scribed or allowed is less than seven (7)
days, intermediate Saturdays, Sun-
days, and Federal legal holidays shall
be excluded from the computation.

§ 1150.32 Extension of time or post-
ponement.

(a) Requests for extension of time
shall be addressed to the judge and
served on all parties and participants.
Requests should set forth the reasons
for the application.

(b) If made promptly, answers to re-
quests for extension of time are per-
mitted.

(c) The judge may grant the exten-
sion upon a showing of good cause by
the applicant.

Subpart E—Proceedings Prior to
Hearings; Pleadings and Motions

§ 1150.41 Informal resolution.
(a) The A&TBCB immediately shall

send copies of complaints to all inter-
ested agencies and persons. In addition,
the A&TBCB shall apprise any person
who might become a party to compli-
ance proceedings of the alleged in-
stances of noncompliance and afford
him/her a reasonable opportunity to re-
spond or submit pertinent documents.

(b) The Executive Director or his/her
designee shall seek the cooperation of
persons and agencies in obtaining com-
pliance and shall provide assistance
and guidance to help them comply vol-
untarily.

(c) Upon request of the Executive Di-
rector, interested agencies or persons,
including, but not limited to, occupant
agencies, recipients of assistance, and
lessors, shall submit to the Executive
Director or his/her designee timely,
complete, and accurate reports con-
cerning the particular complaint. Re-
ports shall be completed at such times,
and in such form containing all infor-
mation as the Executive Director or
his/her designee may prescribe.

(d) The Executive Director, or his/her
designee, shall have access during nor-
mal business hours to books, records,
accounts and other sources of informa-
tion and facilities as may be pertinent
to ascertain compliance. Consider-
ations of privacy or confidentiality as-
serted by an agency or person may not
bar the Executive Director from evalu-
ating such materials or seeking to en-
force compliance. The Executive Direc-
tor may seek a protective order au-
thorizing the use of allegedly confiden-
tial materials on terms and conditions
specified by the judge.

(e) Complaints should be resolved in-
formally and expeditiously, by the in-
terested persons or agencies. If compli-
ance with the applicable standards is
not achieved informally or an impasse
concerning the allegations of compli-
ance or noncompliance is reached, the
Executive Director will review the
matter, including previous attempts by
agencies to resolve the complaint, and
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take actions including, but not limited
to, surveying and investigating build-
ings, monitoring compliance programs
of agencies, furnishing technical assist-
ance, such as standard interpretation,
to agencies, and obtaining assurances,
certifications, and plans of action as
may be necessary to ensure compli-
ance.

(f) All actions to informally resolve
complaints under paragraphs (a)
through (e) of this section shall be
completed within one hundred eighty
(180) days after receipt of the com-
plaint by all affected agencies and per-
sons. A complaint shall be deemed in-
formally resolved if the person or agen-
cies responsible for the alleged viola-
tion either:

(1) Demonstrates to the Executive
Director that no violation has oc-
curred, or

(2) Corrects the violation, or
(3) Agrees in writing to implement

specific compliance action within a
definite time agreed to by the Execu-
tive Director, or

(4) Are timely implementing a plan
for compliance agreed to by the Execu-
tive Director.
No later than ten (10) days after the de-
termination of the one hundred eighty
(180) day period, the Executive Director
shall either issue a citation under
§ 1150.42, or determine in writing that a
citation will not be issued at that time
and the reasons that it is considered
unnecessary.

(g) A determination not to issue a ci-
tation shall be served in accordance
with § 1150.23 on all interested agencies
and persons upon whom a citation
would have been served if it had been
issued. Except as otherwise provided in
paragraph (i) of this section, the failure
of the Executive Director to take ac-
tion within the ten (10) day period after
termination of the one hundred eighty
(180) day informal resolution period
shall not preclude the Executive Direc-
tor from taking action thereafter.

(h) Nothing in paragraphs (a) through
(g) of this section shall be construed as
precluding the Executive Director be-
fore the termination of the one hun-
dred eighty (180) day informal resolu-
tion period from:

(1) Issuing a citation if it is reason-
ably clear that informal resolution

cannot be achieved within that time,
or

(2) Determining not to issue a cita-
tion if it is reasonably clear that com-
pliance can be achieved or that issu-
ance of a citation is not otherwise war-
ranted.

(i) At any time after the expiration
of one hundred ninety (190) days after
receipt of the complaint by all affected
agencies and persons, any person or
agency receiving a copy of the com-
plaint, or the complainant, may serve a
written request on the Executive Di-
rector to issue a citation or determina-
tion not to proceed within thirty (30)
days. If the Executive Director fails to
serve a written response within thirty
(30) days of receipt of such a request,
the complaint shall be deemed closed.

[53 FR 39474, Oct. 7, 1988]

§ 1150.42 Citations.

(a) If there appears to be a failure or
threatened failure to comply with a
relevant standard, and the noncompli-
ance or threatened noncompliance can-
not be corrected or resolved by infor-
mal means under § 1150.41, the Execu-
tive Director on behalf of the A&TBCB
may issue a written citation, request-
ing the ordering of relief necessary to
ensure compliance with the standards
or guidelines and requirements. The re-
lief may include the suspension or
withholding of funds and/or specific
corrective action.

(b) The citation shall be served upon
all interested parties, as appropriate,
including but not limited to the com-
plainant, the agency having custody,
control, or use of the building or facil-
ity, and the agency funding by con-
tract, grant, or loan, the allegedly non-
complying building or facility.

(c) The citation shall contain:
(1) A concise jurisdictional statement

reciting the provisions of section 502 of
the Rehabilitation Act and Architec-
tural Barriers Act under which the re-
quested action may be taken, (2) a
short and plain basis for requesting the
imposition of the sanctions, (3) a state-
ment either that within fifteen (15)
days a hearing date will be set or that
the agency or affected parties may re-
quest a hearing within fifteen (15) days
from service of the citation, and (4) a
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list of all pertinent documents nec-
essary for the judge to make a decision
on the alleged noncompliance, includ-
ing but not limited to, contracts, invi-
tations for bids, specifications, con-
tract or grant drawings, and cor-
respondence.

(d) The Executive Director shall file
copies of all pertinent documents listed
in the citation simultaneously with fil-
ing the citation.

§ 1150.43 Answers.
(a) Answers shall be filed by respond-

ents within fifteen (15) days after re-
ceipt of a citation.

(b) The answer shall admit or deny
specifically and in detail, matters set
forth in each allegation of the citation.
If the respondent is without knowl-
edge, the answer shall so state and
such statement shall be deemed a de-
nial. Matters not specifically denied
shall be deemed admitted. Failure to
file a timely answer shall constitute an
admission of all facts recited in the ci-
tation.

(c) Answers shall contain a list of ad-
ditional pertinent documents not listed
in the citation when respondent rea-
sonably believes these documents are
necessary for the judge to make a deci-
sion. Copies of the listed documents
shall be filed with the answer.

(d) Answers may also contain a re-
quest for a hearing under § 1150.45.

§ 1150.44 Amendments.
(a) The Executive Director may

amend the citation as a matter of
course before an answer is filed. A re-
spondent may amend its answer once
as a matter of course, but not later
than five (5) days after the filing of the
original answer. Other amendments of
the citation or the answer shall be
made only by leave of judge.

(b) An amended citation shall be an-
swered within five (5) days of its serv-
ice, or within the time for filing an an-
swer to the original citation, which-
ever is longer.

§ 1150.45 Request for hearing.
When a citation does not state that a

hearing will be scheduled, the respond-
ent, either in a separate paragraph of
the answer, or in a separate document,
may request a hearing. Failure of a re-

spondent to request a hearing within
fifteen (15) days from service of the ci-
tation shall be deemed a waiver of the
right to a hearing and shall constitute
consent to the making of a decision on
the basis of available information.

§ 1150.46 Motions.
(a) Motions and petitions shall state

the relief sought, the authority relied
upon, and the facts alleged.

(b) If made before or after the hear-
ing, these matters shall be in writing.
If made at the hearing, they may be
stated orally or the judge may require
that they be reduced to writing and
filed and served on all parties.

(c) Except as otherwise ordered by
judge, responses to a written motion or
petition shall be filed within ten (10)
days after the motion or petition is
served. An immediate oral response
may be made to an oral motion. All
oral arguments on motions will be at
the discretion of the judge.

(d) A reply to a response may be filed
within within five (5) days after the re-
sponse is served. The reply shall ad-
dress only the contents of the response.

§ 1150.47 Disposition of motions and
petitions.

The judge may not sustain or grant a
written motion or petition prior to ex-
piration of the time for filing re-
sponses, but may overrule or deny such
motion or petition without awaiting
response, Providing however, That pre-
hearing conferences, hearings, and de-
cisions need not be delayed pending
disposition of motions or petitions. All
motions and petitions may be ruled
upon immediately after reply. Motions
and petitions not disposed of in sepa-
rate rulings or in decisions will be
deemed denied.

§ 1150.48 PER: Citation, answer,
amendment.

(a) Unless otherwise specified, other
relevant sections shall apply to PER
proceedings.

(b) In addition to all other forms of
relief requested, the citation shall re-
quest PER when it appears to the Exec-
utive Director that immediate and ir-
reparable harm from noncompliance
with the standard is occurring or is
about to occur. Citations requesting
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PER shall recite specific facts and in-
clude the affidavit or the notarized
complaint upon which the PER request
is based. Citations requesting PER
shall recite that a hearing regarding
PER has been scheduled to take place
eight (8) days after receipt of the cita-
tion. Citations requesting PER may be
filed without prejudice to proceedings
in which PER is not requested and
without prejudice to further proceed-
ings if PER is denied. The time and
place of hearing fixed in the citation
shall be reasonable and shall be subject
to change for cause.

(c) Answers to citations requesting
PER shall be in the form of all an-
swers, as set forth in § 1150.43, and must
be filed within four (4) days after re-
ceipt of the citation. Answers shall re-
cite in detail, by affidavit or by nota-
rized answer, why the PER requested
should not be granted.

(d) When a citation contains both a
request for relief to ensure compliance
with a standard and a request for PER,
an answer to the PER request shall be
filed in accordance with paragraph (c)
of this section and an answer to a re-
quest for other relief shall be filed in
accordance with § 1150.43.

(e) Citations and answers in PER pro-
ceedings may not be amended prior to
hearing. Citations and answers in PER
proceedings may be amended at the
hearing with the permission of the
judge.

Subpart F—Responsibilities and
Duties of Judge

§ 1150.51 Who presides.
(a) A judge assigned to the case under

section 3105 or 3344 of title 5 U.S.C.
(formerly section 11 of the Administra-
tive Procedure Act), shall preside over
the taking of evidence in any hearing
to which these rules of procedure
apply.

(b) The A&TBCB shall, in writing,
promptly notify all parties and partici-
pants of the assignment of the judge.
This notice may fix the time and place
of hearing.

(c) Pending his/her assignment, the
responsibilities, duties, and authorities
of the judge under these regulations
shall be executed by the A&TBCB,
through the Chair or another member

of the A&TBCB designated by the
Chair. A Board member shall not serve
in this capacity in any proceeding re-
lating to the member, his/her Federal
agency, or organization of which he/she
is otherwise interested.

[53 FR 39474, Oct. 7, 1988]

§ 1150.52 Authority of judge.
The judge shall have the duty to con-

duct a fair hearing, to take all nec-
essary action to avoid delay, and main-
tain order. He/she shall have all powers
necessary to effect these ends, includ-
ing (but not limited to) the power to:

(a) Arrange and issue notice of the
date, time, and place of hearings pre-
viously set.

(b) Hold conferences to settle, sim-
plify, or fix the issues in proceedings,
or to consider other matters that may
aid in the expeditious disposition of the
proceedings.

(c) Require parties and participants
to state their position with respect to
the various issues in the proceedings.

(d) Administer oaths and affirma-
tions.

(e) Rule on motions, and other proce-
dural items on matters pending before
him/her.

(f) Regulate the course of the hearing
and conduct of counsel.

(g) Examine witnesses and direct wit-
nesses to testify.

(h) Receive, rule on, exclude or limit
evidence.

(i) Fix time for filing motions, peti-
tions, briefs, or other items in matters
pending before him/her.

(j) Issue decisions.
(k) Take any action authorized by

the rules in this part or the provisions
of sections 551 through 559 of title 5
U.S.C. (the Administrative Procedure
Act).

[45 FR 78474, Nov. 25, 1980. Redesignated at 53
FR 39474, Oct. 7, 1988]

§ 1150.53 Disqualification of judge.
(a) A judge shall disqualify himself/

herself whenever in his/her opinion it is
improper for him/her to preside at the
proceedings.

(b) At any time following appoint-
ment of the judge and before the filing
of the decision, any party may request
the judge to withdraw on grounds of
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personal bias or prejudice either
against it or in favor of any adverse
party, by promptly filing with him/her
an affidavit setting forth in detail the
alleged grounds for disqualification.

(c) If, in the opinion of the judge, the
affidavit referred to in paragraph (b) of
this section is filed with due diligence
and is sufficient on its face, the judge
shall promptly disqualify himself/her-
self.

(d) If the judge does not disqualify
himself/herself, he/she shall so rule
upon the record, stating the grounds
for his/her ruling. Then, he/she shall
proceed with the hearing, or, if the
hearing has closed, he/she shall proceed
with the issuance of the decision.

[45 FR 78474, Nov. 25, 1980. Redesignated at 53
FR 39474, Oct. 7, 1988]

Subpart G—Prehearing
Conferences and Discovery

§ 1150.61 Prehearing conference.
(a) At any time before a hearing, the

judge on his/her own motion or on mo-
tion of a party, may direct the parties
or their representative to exchange in-
formation or to participate in a pre-
hearing conference for the purpose of
considering matters which tend to sim-
plify the issues or expedite the pro-
ceedings.

(b) The judge may issue a prehearing
order which includes the agreements
reached by the parties. Such order
shall be served upon all parties and
participants and shall be a part of the
record.

§ 1150.62 Exhibits.
(a) Proposed exhibits shall be

exhanged at the prehearing conference,
or otherwise prior to the hearing if the
judge so requires. Proposed exhibits
not so exchanged may be denied admis-
sion as evidence.

(b) The authenticity of all proposed
exhibits will be deemed admitted un-
less written objection to them is filed
prior to the hearing or unless good
cause is shown at the hearing for fail-
ure to file such written objection.

§ 1150.63 Discovery.
(a) Parties are encouraged to engage

in voluntary discovery procedures. For

good cause shown under appropriate
circumstances, but not as a matter of
course, the judge may entertain mo-
tions for permission for discovery and
issue orders including orders—(1) to
submit testimony upon oral examina-
tion or written interrogatories before
an officer authorized to administer
oaths, (2) to permit service of written
interrogatories upon the opposing
party, (3) to produce and permit inspec-
tion of designated documents, and (4)
to permit service upon the opposing
parties of a request for the admission
of specified facts.

(b) Motions for discovery shall be
granted only to the extent and upon
such terms as the judge in his/her dis-
cretion considers to be consistent with
and essential to the objective of secur-
ing a just and inexpensive determina-
tion of the merits of the citation with-
out unnecessary delay.

(c) In connection with any discovery
procedure, the judge may make any
order which justice requires to protect
a party or person from annoyance, em-
barrassment, oppression or undue bur-
den or expense, including limitations
on the scope, method, time and place
for discovery, and provisions for pro-
tecting the secrecy of confidential in-
formation or documents. If any party
fails to comply with a discovery order
of the judge, without an excuse or ex-
planation satisfactory to the judge, the
judge may decide the fact or issue re-
lating to the material requested to be
produced, or the subject matter of the
probable testimony, in accordance with
claims of the other party in interest or
in accordance with the other evidence
available to the judge, or make such
other ruling as he/she determines just
and proper.

Subpart H—Hearing Procedures

§ 1150.71 Briefs.

The judge may require parties and
participants to file written statements
of position before the hearing begins.
The judge may also require the parties
to submit trial briefs.

§ 1150.72 Purpose of hearing.

Hearings for the receipt of evidence
will be held only in cases where issues
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of fact must be resolved. Where it ap-
pears from the citation, the answer,
stipulations, or other documents in the
record, that there are no matters of
material fact in dispute, the judge may
enter an order so finding, vacating the
hearing date, if one has been set, and
fixing the time for filing briefs.

§ 1150.73 Testimony.

(a) Formal rules of evidence shall not
apply, but rules or principles designed
to assure production of the most pro-
bative evidence available do apply.
Testimony shall be given orally under
oath or affirmation; but the judge, in
his/her discretion, may require or per-
mit the direct testimony of any wit-
ness to be prepared in writing and
served on all parties in advance of the
hearing. Such testimony may be adopt-
ed by the witness at the hearing and
filed as part of the record.

(b) All witnesses shall be available
for cross-examination and, at the dis-
cretion of the judge, may be cross-ex-
amined without regard to the scope of
direct examination as to any matter
which is relevant and material to the
proceeding.

(c) When testimony is taken by depo-
sition, an opportunity shall be given,
with appropriate notice, for all parties
to cross-examine the witness. Objec-
tions to any testimony or evidence pre-
sented shall be deemed waived unless
raised at the time of the deposition.

(d) Witnesses appearing before the
judge shall be paid the same fees and
mileage that are paid witnesses in the
courts of the United States. Witnesses
whose depositions are taken and the
persons taking the same shall be enti-
tled to the same fees as are paid for
like services in the courts of the Unit-
ed States. Witness fees and mileage
shall be paid by the party requesting
the witness to appear, and the person
taking a deposition shall be paid by the
party requesting the taking of the dep-
osition.

§ 1150.74 Exclusion of evidence.

The judge may exclude evidence
which is immaterial, irrelevant, unreli-
able, or unduly repetitious.

§ 1150.75 Objections.

Objections to evidence or testimony
shall be timely and may briefly state
the grounds.

§ 1150.76 Exceptions.

Exceptions to rulings of the judge are
unnecessary. It is sufficient that a
party at the time the ruling of the
judge is sought, makes known the ac-
tion which he/she desires the judge to
take, or his/her objection to an action
taken, and his/her grounds for it.

§ 1150.77 Official notice.

Where official notice is taken or is to
be taken of a material fact not appear-
ing in the evidence of record, any party
on timely request, shall be afforded an
opportunity to question the propriety
of taking notice or to rebut the fact
noticed.

§ 1150.78 Public documents.

When a party or paticipant offers, in
whole or in part, a public document,
such as an official report, decision,
opinion, or published scientific or eco-
nomic statistical data issued by any of
the executive departments, or their
subdivisions, legislative agencies or
committees or administrative agencies
of the Federal government (including
government-owned corporations), or a
similar document issued by a State or
local government or their agencies, and
such document (or part thereof) has
been shown by the offeror to be reason-
ably available to the public, such docu-
ment need not be produced or marked
for identification, but may be offered
for official notice, as a public docu-
ment by specifying the document or its
relevant part.

§ 1150.79 Offer of proof.

An offer of proof made in connection
with an objection taken to a ruling of
the judge rejecting or excluding prof-
fered oral testimony shall consist of a
statement of the substance of the evi-
dence which counsel contends would be
adduced by such testimony. If the ex-
cluded evidence consists of evidence in
documentary or written form or refers
to documents or records, a copy of the
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evidence shall be marked for identifica-
tion and shall accompany the record as
the offer of proof.

§ 1150.80 Affidavits.

An affidavit is not inadmissible as
such. Unless the judge fixes other time
periods, affidavits shall be filed and
served on the parties not later than fif-
teen (15) days prior to the hearing. Not
less than seven (7) days prior to hear-
ing, a party may file and serve written
objections to any affidavit on the
ground that he/she believes it nec-
essary to test the truth of its asser-
tions at hearing. In such event the as-
sertions objected to will not be re-
ceived in evidence unless the affiant is
made available for cross-examination,
or the judge determines that cross-ex-
amination is not necessary for the full
and true disclosure of facts referred to
in such assertions. Not withstanding
any objection, however, affidavits may
be considered in the case of any re-
spondent who waives a hearing.

§ 1150.81 Consolidated or joint hear-
ing.

In cases in which the same or related
facts are asserted to constitute non-
compliance with standards or guide-
lines and requirements, the judge may
order all related cases consolidated and
may make other orders concerning the
proceedings as will be consistent with
the objective of securing a just and in-
expensive determination of the case
without unnecessary delay.

§ 1150.82 PER proceedings.
(a) In proceedings in which a cita-

tion, or part of one, seeking PER has
been filed, the judge shall make nec-
essary rulings with respect to time for
filing of pleadings, the conduct of the
hearing, and to all other matters. He/
she shall do all other things necessary
to complete the proceeding in the min-
imum time consistent with the objec-
tive of securing an expeditious, just
and inexpensive determination of the
case. The times for actions set forth in
these rules shall be followed unless
otherwise ordered by the judge.

(b) The judge shall determine the
terms and conditions for orders of
PER. These orders must be consistent

with preserving the rights of all parties
so as to permit the timely processing
of the citation, or part of it, not re-
questing PER, as well as consistent
with the provisions and objectives of
the Architectural Barriers Act and sec-
tion 502 of the Rehabilitation Act. In
issuing an order for PER, the judge
shall make the following specific find-
ings of fact and conclusions of law—

(1) The Executive Director is likely
to succeed on the merits of the pro-
ceedings;

(2) The threatened injury or violation
outweighs the threatened harm to the
respondent if PER is granted; and

(3) Granting PER is in the public in-
terest.

(c) The judge may dismiss any cita-
tion or part of a citation seeking PER
when the judge finds that the timely
processing of a citation not requesting
PER will adequately ensure the objec-
tives of section 502 of the Rehabilita-
tion Act and that immediate and irrep-
arable harm caused by noncompliance
with the standards or guidelines and
requirements is not occurring or about
to occur.

Subpart I—The Record

§ 1150.91 Record for decision.

The transcript of testimony, exhibits
and all papers, documents and requests
filed in the proceeding, including briefs
and proposed findings and conclusions,
shall constitute the record for decision.

§ 1150.92 Official transcript.

The official transcripts of testimony,
and any exhibits, briefs, or memoranda
of law filed with them, shall be filed
with the judge. Transcripts of testi-
mony in hearings may be obtained
from the official reporter by the par-
ties and the public at rates not to ex-
ceed the maximum rates fixed by the
contract between the A&TBCB and the
reporter. Upon notice to all parties, the
judge may authorize corrections to the
transcript as are necessary to reflect
accurately the testimony.
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Subpart J—Posthearing
Procedures; Decisions

§ 1150.101 Posthearing briefs; pro-
posed findings.

The judge shall fix the terms, includ-
ing time, for filing post-hearing state-
ments of position or briefs, which may
contain proposed findings of fact and
conclusions of law. The judge may fix a
reasonable time for such filing, but
this period shall not exceed thirty (30)
days from the receipt by the parties of
the transcript of the hearing.

§ 1150.102 Decision.
(a) The judge shall issue a decision

within thirty (30) days after the hear-
ing ends or, when the parties submit
posthearing briefs, within thirty (30)
days after the filing of the briefs.

(b) The decision shall contain (1) all
findings of fact and conclusions of law
regarding all material issues of fact
and law presented in the record, (2) the
reasons for each finding of fact and
conclusion of law, and (3) other provi-
sions which effectuate the purposes of
the Architectural Barriers Act and sec-
tion 502 of the Rehabilitation Act. The
decision may direct the parties to take
specific action or may order the sus-
pension or withholding of Federal
funds.

(c) The decision shall be served on all
parties and participants to the proceed-
ings.

§ 1150.103 PER: Posthearing briefs, de-
cision.

(a) No briefs or posthearing state-
ments of position shall be required in
proceedings seeking PER unless spe-
cifically ordered by the judge.

(b) In proceedings seeking PER the
decision may be given orally at the
close of the hearing and shall be made
in writing within three (3) days after
the hearing.

§ 1150.104 Judicial review.
Any complainant or participant in a

proceeding may obtain judicial review
of a final order issued in a compliance
proceeding.

§ 1150.105 Court enforcement.
The Executive Director, at the direc-

tion of the Board, shall bring a civil ac-

tion in any appropriate United States
district court to enforce, in whole or in
part, any final compliance order. No
member of the A&TBCB shall partici-
pate in any decision of the A&TBCB
concerning a proceeding relating to the
member, his/her Federal agency, or or-
ganization to which he/she is a member
or in which he/she is otherwise inter-
ested.

Subpart K—Miscellaneous
Provisions

§ 1150.111 Ex parte communications.
(a) No party, participant or other

person having an interest in the case
shall make or cause to be made an ex
parte communication to the judge with
respect to the case.

(b) A request for information directed
to the judge which merely inquiries
about the status of a proceeding with-
out discussing issues or expressing
points of view is not deemed an ex
parte communication. Communica-
tions with respect to minor procedural
matters or inquires or emergency re-
quests for extensions of time are not
deemed ex parte communications pro-
hibited by paragraph (a) of this section.
Where feasible, however, such commu-
nications should be by letter, with cop-
ies delivered to all parties. Ex parte
communications between a party or
participant and the Executive Director
with respect to securing compliance
are not prohibited.

(c) In the event an ex parte commu-
nication occurs, the judge shall issue
orders and take action as fairness re-
quires. A prohibited communication in
writing received by the judge shall be
made public by placing it in the cor-
respondence file of the docket in the
case and will not be considered as part
of the record for decision. If the prohib-
ited communication is received orally,
a memorandum setting forth its sub-
stance shall be made and filed in the
correspondence section of the docket in
the case. A person referred to in this
memorandum may file a comment for
inclusion in the docket if he/she consid-
ers the memorandum to be incorrect.

§ 1150.112 Post-order proceedings.
(a) Any party adversely affected by

the compliance order issued by a judge
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may make a motion to the judge to
have such order vacated upon a show-
ing that the building or facility com-
plies with the order.

(b) Notice of motions and copies of
all pleadings shall be served on all par-
ties and participants to the original
proceeding. Responses to the motion to
vacate shall be filed within ten (10)
days after receipt of the motion unless
the judge for good cause shown grants
additional time to respond.

(c) Oral arguments on the motion
may be ordered by the judge. The judge
shall fix the terms of the argument so
that they are consistent with the ob-
jective of securing a prompt, just, and
inexpensive determination of the mo-
tion.

(d) Within ten (10) days after receipt
of all answers to the motion, the judge
shall issue his/her decision in accord-
ance with § 1150.102 (b) and (c).

§ 1150.113 Amicable resolution.

(a) Amicable resolution is encour-
aged at any stage of proceedings where
such resolution is consistent with the
provisions and objectives of the Archi-
tectural Barriers Act and section 502 of
the Rehabilitation Act.

(b) Agreements to amicably resolve
pending proceedings shall be submitted
by the parties and shall be accom-
panied by an appropriate proposed
order.

(c) The Executive Director is author-
ized to resolve any proceeding on be-
half of the A&TBCB unless otherwise
specifically directed by the A&TBCB
and afterwards may file appropriate
stipulations or notice that the proceed-
ing is discontinued.

§ 1150.114 Effect of partial invalidity.

If any section, subsection, paragraph,
sentence, clause or phrase of these reg-
ulations is declared invalid for any rea-
son, the remaining portions of these
regulations that are severable from the
invalid part shall remain in full force
and effect. If a part of these regula-
tions is invalid in one or more of its ap-
plications, the part shall remain in ef-
fect in all valid applications that are
severable from the invalid applica-
tions.

PART 1151—GENERAL STATEMENT
OF POLICY

Sec.
1151.1 Federal parking space policies.
1151.2 Amicus curiae policies.
1151.3 Public transportation accessibility

policy.
1151.4 Federal procurement policies.
1151.5 Voting accessibility policy.

AUTHORITY: Pub. L. 93–112, as amended by
Pub. L. 95–602 (29 U.S.C. 792).

§ 1151.1 Federal parking space poli-
cies.

Those standards for design, construc-
tion, and alteration issued under the
Architectural Barriers Act of 1968, as
amended, should be revised to require
in all federally owned, occupied, or
leased buildings and facilities that—

(a) Accessible parking spaces be lo-
cated closest to an accessible entrance,
and

(b) At least 2 percent of any visitor
parking (a minimum of one space in
any such visitor parking lot) be pro-
vided for handicapped visitors.

[44 FR 18022, Mar. 26, 1979]

§ 1151.2 Amicus curiae policies.

(a) Applicability. This section sets
forth policies and procedures for the
A&TBCB to participate as amicus cu-
riae in litigation.

(b) Definition. As used in this section,
the term amicus curiae means to inter-
vene, appear and participate, or to ap-
pear as amicus curiae, in any court of
the United States or in any court of a
State in civil actions.

(c) The Executive Committee of the
ATBCB has the duty and responsibility
to review requests to the Board to
enter litigation as amicus curiae. In car-
rying out these responsibilities, the
Executive Committee is delegated the
authority to disapprove such requests
and make recommendations to the
ATBCB to approve such requests.
ATBCB approval shall be required prior
to any amicus filing. The Executive
Committee may request the Chair-
person of the ATBCB to call a special
meeting of the ATBCB to expedite
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ATBCB action on the Executive Com-
mittee’s recommendations.

[45 FR 44926, July 2, 1980, as amended at 48
FR 52911, Nov. 23, 1983; 48 FR 54223, Dec. 1,
1983]

§ 1151.3 Public transportation acces-
sibility policy.

Just as disabled persons are entitled
to equal access to public buildings,
they are entitled to equal mobility;
this means that they have the right to
public transportation that is com-
parable to that available to the general
public in terms of geographic range and
hours of operation, trip decision time,
fares, and the lack of restrictions on
trip purpose and eligibility.

[45 FR 43718, June 30, 1980]

§ 1151.4 Federal procurement policies.
(a) Except as otherwise provided in

this § 1151.4, for purposes of the Federal
Property and Administrative Services
Act and implementing regulations and
circulars the Chairperson shall act as
the ‘‘Head of the Agency’’ or ‘‘Agency
Head’’ for administrative determina-
tions.

(b) Except as otherwise provided in
this § 1151.4, for purposes of the Federal
Property and Administrative Services
Act and implementing regulations and
circulars, the Executive Director is
delegated authority to act as ‘‘Head of
the Procuring Activity’’ and to des-
ignate appropriate subordinate offi-
cials. The Executive Director may—

(1) Enter all contracts on behalf of
the ATBCB in accordance with the pro-
visions of this § 1151.4 or may delegate
that responsibility,

(2) To the extent authorized by law,
direct suspension or termination of
contracts under his or her procuring
authority, and of contracts under the
delegated authority of designated sub-
ordinate officials, and

(3) Process unsolicited proposals.
(c) The ATBCB will approve the spe-

cific objective of each procurement—
(1) In excess of $10,000, or
(2) Which has a major policy implica-

tion before any such procurement is
awarded and reserves the right, as war-
ranted, to impose limitations applica-
ble to particular procurements.

(d) The ATBCB will enter into a sole
source procurement only after approval

to do so has been given by a majority
vote of the members of the Planning
and Budget Committee of the ATBCB
and the Chairperson.

(e) To the extent authorized by law,
the ATBCB may:

(1) Ratify unauthorized procure-
ments, and

(2) Direct suspension or termination
of contracts under its procuring au-
thority.

(f) Paragraphs (c)(1) and (d) of this
section do not apply to basic Adminis-
trative procurements, regardless of
amount of said procurements, except as
otherwise provided in paragraph (f)(2),
of this section. The term basic Admin-
istrative procurement shall mean pro-
curements for:

(1) Purchase or rental of equipment,
including data processing equipment,
and related services.

(2) Printing. (However, each printing
procurement in excess of $10,000 shall
be approved in advance by the ATBCB.)

(3) Stenographic services.
(4) Office supplies.
(5) Furniture and furnishings.
(6) Services of administrative law

judges and expert witnesses in connec-
tion with compliance proceedings.

(7) Administrative support services of
another Federal agency.

(8) Consultants and related expenses
to perform staff functions when appro-
priate staff has not been hired.

(9) Space acquisition.
(10) Accommodating the known phys-

ical handicaps of employees.
(11) Appropriate training of employ-

ees.
(12) Meeting other administrative

needs of the office.
(g) The Executive Director will re-

port semi-annually in writing to the
ATBCB on each procurement, regard-
less of amount, entered into to date in
the fiscal year, listing each procure-
ment separately with its amount and
date. In addition, the report shall list
all procurements then in progress that
have not been awarded and any pro-
curements being considered for any fu-
ture time.

[46 FR 37045, July 17, 1981, as amended at 48
FR 52911, Nov. 23, 1983]
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§ 1151.5 Voting accessibility policy.
Disabled people are entitled to effec-

tive access to voter registration and
polling places. The Board encourages
States to provide registration and poll-
ing facilities that are accessible to
physically handicapped persons, in-
cluding, where appropriate, providing
effective supplemental aids and devices
for persons with sensory and mobility
impairments.

[48 FR 15676, Apr. 12, 1983]

PART 1152—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.
1152.735–101 Purpose.
1152.735–102 Definitions.
1152.735–103 Designated Agency Ethics Offi-

cial.
1152.735–104 Disciplinary and other remedial

action.

Subpart B—Ethical and Other Conduct and
Responsibilities of Employees

1152.735–201 Proscribed actions.
1152.735–202 Gifts, entertainment, and fa-

vors.
1152.735–203 Outside employment and other

activity.
1152.735–204 Financial interests.
1152.735–205 Use of Government property.
1152.735–206 Misuse of information.
1152.735–207 Indebtedness.
1152.735–208 Gambling, betting, and lotter-

ies.
1152.735–209 General conduct prejudicial to

the Government.
1152.735–210 Miscellaneous statutory provi-

sions.

Subpart C—Ethical and Other Conduct
and Responsibilities of Special Gov-
ernment Employees

1152.735–301 Use of Government employ-
ment.

1152.735–302 Use of inside information.
1152.735–303 Coercion.
1152.735–304 Gifts, entertainment, and fa-

vors.
1152.735–305 Miscellaneous statutory provi-

sions.

Subpart D—Statements of Employment and
Financial Interests

1152.735–401 Reviewing statements and re-
porting conflicts of interest.

1152.735–402 Employees required to submit
statements.

1152.735–403 Employee’s complaint on filing
requirement.

1152.735–404 Employees not required to sub-
mit statements.

1152.735–405 Content of statements.
1152.735–406 Time and place for submission

of employees’ statement.
1152.735–407 Supplementary statement.
1152.735–408 Interests of employees’ rel-

atives.
1152.735–409 Information not known by em-

ployees.
1152.735–410 Information not required.
1152.735–411 Confidentiality of employees’

statements.
1152.735–412 Effect of employees’ statements

on other requirements.
1152.735–413 Specific provisions for Public

members and special Government em-
ployees.

AUTHORITY: E.O. 12674; 5 CFR part 735.
SOURCE: 44 FR 52200, Sept. 7, 1979, unless

otherwise noted.

Subpart A—General Provisions
§ 1152.735–101 Purpose.

The maintenance of unusually high
standards of honesty, integrity, impar-
tiality, and conduct by Government
employees and special Government em-
ployees is essential to assure the prop-
er performance of the Government
business and the maintenance of con-
fidence by citizens in their Govern-
ment. The avoidance of misconduct and
conflicts of interest on the part of Gov-
ernment employees and special Gov-
ernment employees through informed
judgment is indispensable to the main-
tenance of these standards. To accord
with these concepts, this part sets
forth the Board’s regulations prescrib-
ing standards of conduct and respon-
sibilities, and governing statements re-
porting employment and financial in-
terests for employees and special Gov-
ernment employees.

§ 1152.735–102 Definitions.
(a) Board means the Architectural

and Transportation Barriers Compli-
ance Board.

(b) Chair means the Chair of the Ar-
chitectural and Transportation Bar-
riers Compliance Board.

(c) Employee means an officer or em-
ployee of the Board but does not in-
clude a special Government employee.
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(d) Federal member means a member
of the Board who is the head of a fed-
eral agency or a designee as specified
in 29 U.S.C. 792(a)(1)(B).

(e) Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other organiza-
tion or institution.

(f) Public member means a member of
the Board appointed by the President
from among members of the general
public.

(g) Special Government employee means
a ‘‘special Government employee,’’ as
defined in section 202 of title 18 U.S.C.,
that is, one appointed or employed to
serve, with or without compensation,
for not more than 130 days during any
period of 365 days on a full-time or
intermittent basis.

[44 FR 52200, Sept. 7, 1979, as amended at 56
FR 958, Jan. 10, 1991]

§ 1152.735–103 Designated Agency Eth-
ics Official.

(a) The Chair shall designate in writ-
ing an agency ethics official and an al-
ternate agency ethics official to serve
in an acting capacity in the absence of
the primary Designated Agency Ethics
Official.

(b) The Designated Agency Ethics Of-
ficial shall coordinate and manage the
agency’s ethics program, including:

(1) Serving as liaison with the Office
of Government Ethics;

(2) Reviewing financial disclosure re-
ports;

(3) Conducting ethics education and
training programs;

(4) Monitoring administrative ac-
tions and sanctions; and

(5) Providing counsel and guidance on
matters relating to ethical conduct to
employees seeking advice on questions
of conflicts of interest and other mat-
ters covered by this part.

(c) The Designated Agency Ethics Of-
ficial may delegate any of the duties in
paragraph (b) of this section to a dep-
uty agency ethics official.

[56 FR 958, Jan. 10, 1991]

§ 1152.735–104 Disciplinary and other
remedial action.

Violations of the regulations in this
part by an employee may be cause for
appropriate disciplinary action which

may be in addition to any penalty pre-
scribed by law.

[44 FR 52200, Sept. 7, 1979. Redesignated and
amended at 56 FR 958, Jan. 10, 1991]

Subpart B—Ethical and Other
Conduct and Responsibilities
of Employees

§ 1152.735–201 Proscribed actions.
An employee shall avoid any action,

whether or not specifically prohibited
by this subpart, which might result in,
or create the appearance of:

(a) Using public office for private
gain;

(b) Giving preferential treatment to
any person;

(c) Impeding Government efficiency
or economy;

(d) Losing complete independence or
impartiality;

(e) Making a Government decision
outside official channels; or

(f) Affecting adversely the confidence
of the public in the integrity of the
Government.

§ 1152.735–202 Gifts, entertainment,
and favors.

(a) Except as provided in paragraphs
(b) and (f) of this section, an employee
shall not solicit or accept, directly or
indirectly any gift, gratuity, favor, en-
tertainment, loan, or any other thing
of monetary value, from a person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with his/her agency;

(2) Conducts operations or activities
that are regulated by his/her agency; or

(3) Has interests that may be sub-
stantially affected by the performance
or nonperformance of his/her official
duty.

(b) The prohibitions of paragraph (a)
of this section do not apply in the fol-
lowing cases:

(1) Obvious family or personal rela-
tionships, such as those between the
parents, children, or spouse of the em-
ployee and the employee, when the cir-
cumstances make it clear that it is
those relationships rather than the
business of the persons concerned
which are the motivating factors;

(2) Acceptance of food and refresh-
ments of nominal value on infrequent
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occasions in the ordinary course of a
luncheon or dinner meeting or other
meeting or on an inspection tour where
an employee may properly be in at-
tendance;

(3) The acceptance of loans from
banks or other financial institutions
on customary terms to finance proper
and usual activities of employees, such
as home mortgage loans; and

(4) The acceptance of unsolicited ad-
vertising or promotional material,
such as pens, pencils, note pads, cal-
endars, and other items of nominal in-
trinsic value.

(c) [Reserved]
(d) An employee shall not solicit a

contribution from another employee
for a gift to an official superior, make
a donation as a gift to an official supe-
rior, or accept a gift from an employee
receiving less pay than himself/herself
(5 U.S.C. 7351). However, this paragraph
does not prohibit a voluntary gift of
nominal value or donation in a nomi-
nal amount made on a special occasion
such as marriage, illness, or retire-
ment.

(e) An employee shall not accept a
gift, present, decoration, or other thing
from a foreign government unless au-
thorized by Congress as provided by the
Constitution and in section 7342 of title
5 U.S.C.

(f) Neither this section nor § 1152.735–
203 precludes an employee from receipt
of bona fide reimbursement, unless pro-
hibited by law, for expenses of travel
and such other necessary subsistence
as is compatible with this part for
which no Government payment or re-
imbursement is made. However, this
paragraph does not allow an employee
to be reimbursed, or payment to be
made on his/her behalf, for excessive
personal living expenses, gifts, enter-
tainment, or other personal benefits,
nor does it allow an employee to be re-
imbursed by a person for travel on offi-
cial business under agency orders when
reimbursement is proscribed by Deci-
sion B–128527 of the Comptroller Gen-
eral dated March 7, 1967 (46 Comp. Gen.
689).

§ 1152.735–203 Outside employment
and other activity.

(a) An employee shall not engage in
outside employment or other outside

activity not compatible with the full
and proper discharge of the duties and
responsibilities of his/her Government
employment. Incompatible activities
include but are not limited to:

(1) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any
other thing of monetary value in cir-
cumstances in which acceptance may
result in, or create the appearance of,
conflicts of interest; or

(2) Outside employment which tends
to impair his/her mental or physical
capacity to perform his/her Govern-
ment duties and responsibilities in an
acceptable manner.

(b) An employee shall not receive any
salary or anything of monetary value
from a private source as compensation
for his/her services to the Government
(18 U.S.C. 209).

(c) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, the
Executive order, Office of Personnel
Management or Office of Government
Ethics regulations, or this part. How-
ever, an employee shall not, either for
or without compensation, engage in
teaching, lecturing, or writing, includ-
ing teaching, lecturing or writing for
the purpose of the special preparation
of a person or class of persons for an
examination of the Office of Personnel
Management or Board of Examiners for
the Foreign Service, that depends on
information obtained as a result of his/
her Government employment, except
when that information has been made
available to the general public or will
be made available on request, or when
the Chair or his/her designee gives
written authorization for use of non-
public information on the basis that
the use is in the public interest. In ad-
dition, an employee who is a Presi-
dential appointee covered by section
401(a) of the order shall not receive
compensation or anything of monetary
value for any consultation, lecture, dis-
cussion, writing, or appearance the
subject matter of which is devoted sub-
stantially to the responsibilities, pro-
grams, or operations of his/her agency,
or which draws substantially on offi-
cial data or ideas which have not be-
come part of the body of public infor-
mation.

(d) [Reserved]
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(e) This section does not preclude an
employee from:

(1) [Reserved]
(2) Participation in the activities of

national or State political parties not
proscribed by law.

(3) Participation in the affairs of or
acceptance of an award for a meritori-
ous public contribution or achievement
given by a charitable, religious, profes-
sional, social, fraternal, nonprofit edu-
cational and recreational, public serv-
ice, or civic organization.

[44 FR 52200, Sept. 7, 1979, as amended at 56
FR 958, Jan. 10, 1991]

§ 1152.735–204 Financial interests.

(a) An employee shall not have a di-
rect or indirect financial interest that
conflicts substantially, or appears to
conflict substantially, with his/her
Government duties and responsibil-
ities.

(b) An employee shall not engage in,
directly or indirectly, a financial
transaction as a result of, or primarily
relying on, information obtained
through his/her Government employ-
ment.

(c) This section does not preclude an
employee from having a financial in-
terest or engaging in financial trans-
actions to the same extent as a private
citizen not employed by the Govern-
ment so long as it is not prohibited by
law, Executive Order, Office of Person-
nel Management or Office of Govern-
ment Ethics regulations, or this part.

(d) The following financial or eco-
nomic interests described below are
hereby exempted from the prohibition
of 18 U.S.C. 208(a) as being too remote
or too inconsequential to affect the in-
tegrity of an employee’s services in a
matter: The stock, bond or policy hold-
ings of an employee in a mutual fund,
investment company, bank or insur-
ance company which owns an interest
in an entity involved in the matter,
provided that in the case of a mutual
fund, investment company or bank the
fair value of such stock or bond holding
does not exceed 1 percent of the value
of the reported assets of the mutual
fund, investment company, or bank.

[56 FR 958, Jan. 10, 1991]

§ 1152.735–205 Use of Government
property.

An employee shall not directly or in-
directly use, or allow the use of Gov-
ernment property of any kind, includ-
ing property leased to the Government,
for other than officially approved ac-
tivities. An employee has a positive
duty to protect and conserve Govern-
ment property, including equipment,
supplies, and other property entrusted
or issued to him/her.

§ 1152.735–206 Misuse of information.
For the purpose of furthering a pri-

vate interest, an employee shall not,
except as provided in § 1152.735–203(c),
directly or indirectly use, or allow the
use of, official information obtained
through or in connection with his/her
Government employment which has
not been made available to the general
public.

§ 1152.735–207 Indebtedness.
An employee shall pay each just fi-

nancial obligation in a proper and
timely manner, especially one imposed
by law such as Federal, State or local
taxes. For the purpose of this section,
a just financial obligation means one ac-
knowledged by the employee or re-
duced to judgment by a court or one
imposed by law such as Federal, State
or local taxes, and in a proper and time-
ly manner means in a manner which the
agency determines does not, under the
circumstances, reflect adversely on the
Government as his/her employer. In the
event of dispute between an employee
and an alleged creditor, this section
does not require an agency to deter-
mine the validity or amount of the dis-
puted debt.

§ 1152.735–208 Gambling, betting, and
lotteries.

An employee shall not participate
while on Government-owned or leased
property or while on duty for the Gov-
ernment, in any gambling activity in-
cluding the operation of a gambling de-
vice, in conducting a lottery or pool, in
a game for money or property, or in
selling or purchasing a numbers slip or
ticket. However, this section does not
preclude activities:

(a) Necessitated by an employee’s law
enforcement duties; or
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(b) Under section 3 of Executive
Order 10927, namely solicitations con-
ducted by organizations composed of
employees among their own members
for organizational support or for bene-
fit or welfare funds for their members,
or similar Board-approved activities.

§ 1152.735–209 General conduct preju-
dicial to the Government.

An employee shall not engage in
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-
duct, or other conduct prejudicial to
the Government.

[56 FR 959, Jan. 10, 1991]

§ 1152.735–210 Miscellaneous statutory
provisions.

Each employee shall acquaint him-
self/herself with each statute that re-
lates to his/her ethical and other con-
duct as an employee of the Board and
of the Government. The attention of
each employee is directed to the fol-
lowing statutory provisions:

(a) House Concurrent Resolution 175,
85th Congress, 2d session, 72 Stat. B12,
the ‘‘Code of Ethics for Government
Service’’.

(b) Chapter II of title 18 U.S.C., relat-
ing to bribery, graft, and conflicts of
interest, as appropriate to the employ-
ees concerned.

(c) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913).

(d) The prohibitions against dis-
loyalty and striking (5 U.S.C. 7311, 18
U.S.C. 1918).

(e) The provision relating to hono-
raria for speeches (2 U.S.C. 441 (i)).

(f) The prohibitions against (1) the
disclosure of classified information (18
U.S.C. 798, 50 U.S.C. 783); and (2) the
disclosure of confidential information
(18 U.S.C. 1905).

(g) The provision relating to the ha-
bitual use of intoxicants to excess (5
U.S.C. 7352).

(h) The prohibition against the mis-
use of Government vehicle (31 U.S.C.
638a(c)).

(i) The prohibition against the mis-
use of the franking privilege (18 U.S.C.
1719).

(j) The prohibition against the use of
deceit in an examination of personnel

action in connection with Government
employment (18 U.S.C. 1917).

(k) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(l) The prohibition against mutilat-
ing or destroying a public record (18
U.S.C. 2071).

(m) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508).

(n) The prohibitions against (1) em-
bezzlement of government, money or
property (18 U.S.C. 641); (2) failing to
account for public money (18 U.S.C.
643); and (3) embezzlement of the
money or property of another person in
the possession of an employee by rea-
son of his/her employment (18 U.S.C.
654).

(o) The prohibition against unauthor-
ized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(p) The prohibitions against political
activities in subchapter III of chapter
73 of title 5 U.S.C. and 18 U.S.C. 602, 603,
607, and 608.

(q) The prohibition against an em-
ployee acting as the agent of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C. 219).

[44 FR 52200, Sept. 7, 1979, as amended at 56
FR 959 Jan. 10, 1991]

Subpart C—Ethical and Other
Conduct and Responsibilities
of Special Government Em-
ployees

§ 1152.735–301 Use of Government em-
ployment.

A special Government employee shall
not use his/her Government employ-
ment for a purpose that is, or gives the
appearance of being, motivated by the
desire for private gain for himself/her-
self or another person, particularly one
with whom he/she has family business,
or financial ties.

§ 1152.735–302 Use of inside informa-
tion.

(a) A special Government employee
shall not use inside information ob-
tained as a result of his/her Govern-
ment employment for private gain for
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himself or another person either by di-
rect action on his/her part or by coun-
sel, recommendation, or suggestion to
another person, particularly one with
whom he/she has family, business, or fi-
nancial ties. For the purpose of this
section, inside information means infor-
mation obtained under Government au-
thority which has not become part of
the body of public information.

(b) Special Government employees
may teach, lecture, or write in a man-
ner consistent with the provisions of
§ 1152.735–203(c).

§ 1152.735–303 Coercion

A special Government employee shall
not use his/her Government employ-
ment to coerce, or give the appearance
of coercing, a person to provide finan-
cial benefit to himself/herself or an-
other person, particularly one with
whom he/she has family, business, or fi-
nancial ties.

§ 1152.735–304 Gifts, entertainment,
and favors.

(a) Except as provided in paragraph
(b) of this section, a special Govern-
ment employee, while so employed or
in connection with such employment,
shall not receive or solicit from a per-
son having business with the agency
anything of value as a gift, gratuity,
loan, entertainment, or favor for him-
self/herself or another person, particu-
larly one with whom he/she has family,
business, or financial ties.

(b) The exceptions of § 1152.735–202(b)
which are applicable to employees, are
also applicable to special Government
employees.

§ 1152.735–305 Miscellaneous statutory
provisions.

Each special Government employee
shall acquaint himself/herself with
each statute that relates to his/her eth-
ical and other conduct as a special
Government employee of his/her agen-
cy and of the Government. The atten-
tion of each special Government em-
ployee is directed to those statutory
provisions listed in § 1152.735–210 that
are applicable to special Government
employees.

Subpart D—Statements of Employ-
ment and Financial Interests

§ 1152.735–401 Reviewing statements
and reporting conflicts of interest.

(a) Financial statements of all em-
ployees shall be filed with the Des-
ignated Agency Ethics Official. The
Designated Agency Ethics Official
shall review statements of employment
and financial interests submitted under
this part.

(b) When a statement submitted
under this part or information from
other sources indicates a conflict be-
tween the interests of an employee or
special Government employee and the
performance of his/her service for the
Government, the employee, or special
Government employee concerned shall
be provided an opportunity to explain
the conflict or appearance of conflict.

(c) When after explanation by the
employee or special Government em-
ployee involved, the conflict or appear-
ance of conflict is not resolved by the
Designated Agency Ethics Official, the
information concerning the conflict or
appearance of conflict shall be reported
to the Chair for appropriate adminis-
trative action.

(d) When after consideration of the
explanation of the employee or special
Government employee, the Chair de-
cides that remedial action is required,
he/she shall take immediate action to
end the conflicts or appearance of con-
flicts of interest.

(e) Remedial action, whether discipli-
nary or otherwise, shall be effected in
accordance with any applicable laws,
Executive orders and regulations and
may include, but is not limited to:

(1) Changes in assigned duties;
(2) Divestment by the employee or

special Government employee of his/
her conflicting interest;

(3) Disciplinary action; or
(4) Disqualification for a particular

assignment.

[56 FR 959, Jan. 10, 1991]

§ 1152.735–402 Employees required to
submit statements.

Except as provided in § 1152.735–404,
the following categories of employees
shall submit statements of employ-
ment and financial interest:
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(a) Employees classified at GS–13 or
above who are in positions identified
by the Chair as positions the incum-
bents of which are responsible for mak-
ing a Government decision or taking a
Government action in regard to:

(1) Contracting or procurement;
(2) Administering or monitoring

grants or subsidies;
(3) Regulating or auditing private or

other non-Federal enterprise; or
(4) Other activities where the deci-

sion or action has an economic impact
on the interest of any non-Federal en-
terprise.

(b) Employees classified at GS–13 or
above who are in positions which the
Chair has determined have duties and
responsibilities which require the in-
cumbent to report employment and fi-
nancial interests in order to avoid in-
volvement in a possible conflicts-of-in-
terests situation and carry out the pur-
pose of law, Executive order, Office of
Personnel Management and Office of
Government Ethics regulations and
this part.

(c) Employees classified below GS–13
who are in positions which otherwise
meet the criteria in paragraph (b) or (c)
of this section. These positions have
been approved by the Chair and the Of-
fice of Government Ethics as excep-
tions that are essential to protect the
integrity of the Government and avoid
employees involvement in a possible
conflict-of-interest situation.

[56 FR 959, Jan. 10, 1991]

§ 1152.735–403 Employee’s complaint
on filing requirement.

Employees have the opportunity for
review through the Board’s grievance
procedures of a complaint by an em-
ployee that his/her position has been
improperly included under these regu-
lations as one requiring the submission
of a statement of employment and fi-
nancial interests.

[44 FR 52200, Sept. 7, 1979. Redesignated at 56
FR 959, Jan. 10, 1991]

§ 1152.735–404 Employees not required
to submit statements.

(a) Employees in positions that meet
the criteria in § 1152.735–402(b) may be
excluded from the reporting require-
ment when the Chair determines that:

(1) The duties of a position are such
that the likelihood of the incumbent’s
involvement in a conflict-of-interest
situation is remote;

(2) The duties of a position are at
such a level of responsibility that the
submission of a statement of employ-
ment and financial interests is not nec-
essary because of the degree of super-
vision and review over the incumbent
or the inconsequential effect on the in-
tegrity of the Government;

(3) The use of an alternative proce-
dure approved by the Board is adequate
to prevent possible conflicts of inter-
est.

(b) Federal members and the Des-
ignated Agency Ethics Official are sub-
ject to separate reporting requirements
under the Ethics in Government Act of
1978, Pub. L. 95–521. The Designated
Agency Ethics Official shall obtain and
review a copy of the financial state-
ment filed by Federal members with
their respective agency. The Office of
Government Ethics will review the fi-
nancial statement filed by the Des-
ignated Agency Ethics Official.

[56 FR 959, Jan. 10, 1991]

§ 1152.735–405 Content of statements.

A statement of employment and fi-
nancial interest required pursuant to
this subpart shall contain, at a mini-
mum, the information required by the
formats prescribed by the Office of Per-
sonnel Management in the Federal Per-
sonnel Manual.

[56 FR 960, Jan. 10, 1991]

§ 1152.735–406 Time and place for sub-
mission of employees’ statement.

An employee required to submit a
statement of employment and financial
interest pursuant to § 1152.735–402 shall
submit that statement to the Des-
ignated Agency Ethics Official not
later than:

(a) Ninety days after the effective
date of this part if employed on or be-
fore that effective date; or

(b) Thirty days after his/her entrance
on duty, but not earlier than 90 days
after the effective date, if appointed
after that effective date.

[56 FR 960, Jan. 10, 1991]



230

36 CFR Ch. XI (7–1–97 Edition)§ 1152.735–407

§ 1152.735–407 Supplementary state-
ment.

(a) Changes in, or additions to, the
information contained in an employ-
ee’s statement shall be reported to the
Designated Agency Ethics Official in a
supplementary statement as of May 15
each year. If no changes or additions
occur, a negative report is required.

(b) Notwithstanding the filing of the
annual report required by this section,
each employee shall at all times avoid
acquiring a financial interest or engag-
ing in outside employment or other ac-
tivity that could result, or taking an
action that would result, in a violation
of the conflict-of-interest provisions of
section 208 of title 18 U.S.C., or subpart
B of this part.

[44 FR 52200, Sept. 7, 1979. Redesignated and
amended at 56 FR 959–960, Jan. 10, 1991]

§ 1152.735–408 Interests of employees’
relatives.

The interest of a spouse, minor child,
or other member of an employee’s im-
mediate household is considered to be
an interest of the employee. For the
purpose of this section, member of an
employee’s immediate household means
those blood relations who are residents
of the employees household.

[56 FR 960, Jan. 10, 1991]

§ 1152.735–409 Information not known
by employees.

If any information required to be in-
cluded on a statement or supple-
mentary statement, including holdings
placed in trust, is not known to the
employee but is known to another per-
son, the employee shall request that
other person to submit information in
his/her behalf.

[44 FR 52200, Sept. 7, 1979. Redesignated at 56
FR 959, Jan. 10, 1991]

§ 1152.735–410 Information not re-
quired.

This subpart does not require an em-
ployee to report information relating
to his/her connection with, or interest
in, a professional society or a chari-
table, religious, social, fraternal, rec-
reational, public service, civic, or po-
litical organization or a similar organi-
zation not conducted as a business en-
terprise. For the purpose of this sec-

tion, educational and other institu-
tions doing research and development
or related work involving grants of
money from or contracts with the Gov-
ernment are deemed ‘‘business enter-
prises’’ and are required to be included
in an employee’s statement.

[44 FR 52200, Sept. 7, 1979. Redesignated at 56
FR 959, Jan. 10, 1991]

§ 1152.735–411 Confidentiality of em-
ployees’ statements.

(a) Each statement of employment
and financial interest, and each supple-
mentary statement, shall be kept con-
fidential.

(b) The Designated Agency Ethics Of-
ficial is responsible for maintaining
the statements in confidence and shall
not allow access to, or allow informa-
tion to be disclosed from, a statement
except to carry out the purpose of this
part.

(c) Information from a statement
may not be disclosed except as the Of-
fice of Government Ethics or the Chair
may determine for good cause shown.

[56 FR 960, Jan. 10, 1991]

§ 1152.735–412 Effect of employee’s
statements on other requirements.

The statements and supplementary
statements required of employees pur-
suant to this part are in addition to,
and not in substitution for, or in dero-
gation of, any similar requirement im-
posed by law, order, or regulation. The
submission of a statement or supple-
mentary statement by an employee
does not permit him/her or any other
person to participate in a matter in
which his/her or the other person’s par-
ticipation is prohibited by law, order,
or regulation.

[44 FR 52200, Sept. 7, 1979. Redesignated at 56
FR 959, Jan. 10, 1991]

§ 1152.735–413 Specific provisions for
Public members and special Gov-
ernment employees.

(a) Except as provided in paragraph
(c) of this section, each Public member
and special Government employee shall
submit to the Designated Agency Eth-
ics Official for review and custody a
statement of employment and financial
interest which shall contain a listing of
all—
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(1) Other employment; and
(2) Financial interests in a partner-

ship, organization or entity which have
an interest in obtaining, or has ob-
tained, a grant or contract from the
Board or which is a party to a com-
plaint pending before the Board.

(b) The provisions of §§ 1152.735–409
through 1152.735–412 are applicable to a
Public member and special Govern-
ment employee who is required to file a
statement.

(c) The Chair or his/her designee may
waive the provisions of this section for
the submission of a statement in the
case of a special Government employee
who is not a consultant or an expert
when the Board finds that the duties of
the position held by that special Gov-
ernment employee are of a nature and
at such level or responsibility that the
submission of the statement by the in-
cumbent is not necessary to protect
the integrity of the Government. For
the purpose of this paragraph, consult-
ant and expert have the meanings given
those terms by chapter 304 of the Fed-
eral Personnel Manual, but do not in-
clude:

(1) A physician, dentist, or allied
medical specialist whose services are
procured to provide care and service to
patients; or

(2) A veterinarian whose services are
procured to provide care and service to
animals.

(3) A specialist appointed for inter-
mittent confidential intelligence con-
sultation of brief duration.

(d) A statement of employment and
financial interest required to be sub-
mitted under this section shall be sub-
mitted not later than the time of em-
ployment of the special Government
employee. Each Public member and
special Government employee shall
keep his/her statement current
throughout his/her employment with
the Board by the submission of supple-
mentary statements to be filed no later
than May 15th of each year. If no
changes or additions occur, a negative
report is required.

[56 FR 960, Jan. 10, 1991]

PART 1153—AUTHORITIES AND
DELEGATIONS

Sec.
1153.1 The Board.
1153.2 Chair.
1153.3 Vice Chair.
1153.4 Executive Director.
1153.5 General Counsel.
1153.6 Committees of the Board.
1153.7 Chief Procurement Officer.
1153.8 Equal employment opportunity.
1153.9 Freedom of Information Officer.
1153.10 Delegations records.

AUTHORITY: 29 U.S.C. 792, as amended.

SOURCE: 53 FR 19777, May 31, 1988, unless
otherwise noted.

§ 1153.1 The Board.
The Board is the governing body of

the agency. The composition of the
Board and its functions are established
by section 502 of the Rehabilitation Act
of 1973. The Board has the following du-
ties and responsibilities, including:

(a) To carry out its responsibilities
under section 502 of the Rehabilitation
Act of 1973, as amended. In carrying
out these responsibilities, the Board
may hold public hearings throughout
the country.

(b) To establish policies and issue
regulations in accordance with its stat-
utory mandate.

(c) To resolve issues that are within
its jurisdiction.

(d) To determine and adopt a con-
tracting and procurement policy for
the agency. In carrying out this re-
sponsibility, the Board will enter into
contracts only in accordance with its
contracting and procurement policy,
published in the FEDERAL REGISTER.

(e)(1) To effect the prompt and effi-
cient disposition of all matters within
its jurisdiction. In carrying out this re-
sponsibility, the Board may in accord-
ance with Article VI of its Statement
of Organization and Procedures:

(i) By majority vote delegate to the
Executive Committee authority to im-
plement its decisions.

(ii) By two-thirds vote delegate to
the Executive Committee any other of
its authorities, to the extent permitted
by law.

(iii) To the extent permitted by law,
delegate other duties to its officers,
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committees, or staff by a vote of two-
thirds of the membership of the Board
at the time the vote is taken.

(2) A separate delegation is necessary
for each action the Board desires the
Executive Committee to implement.
Unless so permitted in the original del-
egation, an officer, committee, or staff
person shall not redelegate authority.

(f) To make to Congress, at the end of
each fiscal year, an annual report of
the Board’s activities during that fiscal
year. The annual report shall include
such material as it is required by law
to include and such other material as
the Board may decide.

(g) To make to the President and
Congress such other reports as it is re-
quired by law to make, and such rec-
ommendations as it considers nec-
essary or desirable to eliminate envi-
ronmental barriers confronting handi-
capped individuals.

(h) To allocate funds appropriated by
the Congress for such activities as con-
ducting investigations and surveys, ini-
tiating public hearings, collecting data
on past and current studies, and pro-
viding stenographic or other services,
as necessary, appropriate, and in ac-
cordance with law.

(i) To determine the jurisdiction of
each standing committee of the Board.

§ 1153.2 Chair.

The Chair represents the Board as
the head of the agency, whenever an
applicable Federal statute or regula-
tion imposes a duty or grants a right or
authority to the head of the agency.
The Chair or his or her designee has
the following duties and responsibil-
ities:

(a) To coordinate and organize the
work of the Board in such a manner as
to promote the prompt and efficient
disposition of all matters within the
jurisdiction of the Board. In carrying
out these responsibilities, the Chair is
delegated the authority to:

(1) Supervise the Executive Director.
(2) Direct the Executive Director con-

cerning appropriate action to imple-
ment decisions of the Board.

(3) Evaluate the Executive Director’s
performance, and approve performance
evaluations of employees who report
directly to the Executive Director. A

delegation of this authority may only
be made to the Vice-Chair of the Board.

(4) Authorize domestic travel for the
Executive Director, which authority
may be delegated, and authorize for-
eign travel for staff, Board members
and the Executive Director, which au-
thority may not be delegated.

(5) Make necessary administrative
decisions for the agency and direct the
Executive Director concerning imple-
mentation of such decisions during pe-
riods when the Board is not in session.

(6) Review and approve publication of
the Board newsletter and press releases
which contain expressions of Board pol-
icy.

(7) Appoint members to the Board’s
subject matter committees.

(8) Nominate one or more Board
members to serve, with their consent,
at each public hearing which may be
held by the Board.

(9) Request from departments or
agencies represented on the Board such
technical, administrative, or other as-
sistance as may be required to carry
out the Board’s activities.

(10) Nominate the General Counsel
and Executive Director, who are to be
confirmed by the Board.

(b) To preside at all meetings and
sessions of the Board.

(c) To establish the Board meeting
agenda subject to the approval of the
Executive Committee.

(d) To represent the Board in all mat-
ters relating to congressional testi-
mony and legislative reports. However,
any other Board member may present
his or her own or minority views on
supplemental reports.

(e) To represent the Board in all mat-
ters involving submissions of com-
ments on agencies’ proposed regula-
tions and responses to published direc-
tives of the Office of Management and
Budget. The Board shall be given ad-
vance written notice of any action
taken under this authority. The Chair
may file comments on agencies’ draft
notices of proposed rulemaking
(NPRMs), published NPRMs, final
rules, other notices published in the
FEDERAL REGISTER, only with advance
approval of the Executive Committee.

(f) To call a special meeting of the
Board at the request of the Executive
Committee, to take action on a request
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to the Board to enter litigation as ami-
cus curiae.

(g) To maintain ongoing liaisons with
constituency groups and other organi-
zations and with staff of interested
congressional committees to keep
them informed of general Board poli-
cies and activities and to obtain infor-
mation for use by the Board in formu-
lating policy, developing budget re-
quests, and drafting recommended leg-
islative changes.

(h) To carry out other duties and re-
sponsibilities as may be delegated by
the Board.

[53 FR 19777, May 31, 1988, as amended at 54
FR 32338, Aug. 7, 1989]

§ 1153.3 Vice Chair.
The Vice Chair shall, in the absence

of the Chair from a Board meeting, or
in the event of his or her death or dis-
qualification, perform the duties and
exercise the powers of the Chair, and
shall generally assist the Chair and
perform such other duties as may be di-
rected by the Chairperson or the Board.
The Vice-Chair shall serve as Chair of
the Executive Committee.

§ 1153.4 Executive Director.
The Executive Director is nominated

by the Chair and confirmed by the
Board and is responsible to the Board
under the supervision of the Chair. He
or she has the following duties and re-
sponsibilities:

(a) To assist the Chair in carrying
out the administrative and executive
responsibilities of the Chair in a man-
ner that may be directed by the Chair.
These duties may include acting as the
administrative head of the agency and
in connection therewith assisting in
the planning, directing, coordinating,
and managing of the administrative af-
fairs of the Board. In carrying out
these responsibilities, the Executive
Director may exercise authority dele-
gated to him or her in accordance with
the Board’s contracting and procure-
ment policy published in the FEDERAL
REGISTER. In addition, the Executive
Director is delegated the authority to:

(1) Authorize travel expenses for con-
sultants, specialists, experts, wit-
nesses, and other persons whose pres-
ence is deemed essential for attendance
at Board meetings, hearings, advisory

committee meetings or other functions
of the Board.

(2) Reimburse members of the board
who are not regular fulltime employees
of the United States for travel, subsist-
ence, and other necessary expenses in-
curred in carrying out their duties.

(b) To recommend to the Chair of the
Board, matters that should be consid-
ered by the Board or any of its des-
ignated committees.

(c) To review with the Board and
with heads of the several units and of-
fices, the program and procedures of
the Board and to make recommenda-
tions thereon as may be necessary to
administer section 502 of the Rehabili-
tation Act of 1973 most effectively in
the public interest.

(d)(1) To provide administrative lead-
ership, and supervision and manage-
ment of staff activities in carrying out
the policies and decisions of the Board
under the direction and supervision of
the Chair. Supervision of staff includes:

(i) Authority to detail, reassign and
train all staff, hire, fire and promote
staff except as prescribed in
§ 1153.2(a)(10) of this part.

(ii) Evaluating the performance of all
staff who report directly to the Execu-
tive Director and approving the per-
formance evaluations of all other staff.

(iii) Advance approval of work activi-
ties which are outside the normal scope
of the employee’s job duties.

(iv) The utilization and assignment
of staff in support of any Board mem-
ber of Board committee.

(v) All other utilization and assign-
ment of staff.

(2) In carrying out these responsibil-
ities, the Executive Director is dele-
gated the authority to authorize do-
mestic travel for all staff, within the
Board designated levels in the budget.
Approval by the Chair of the Board is
required for any travel expenditures
above those designated levels.

(e) To direct compliance and enforce-
ment activities in accordance with the
procedures set forth in 36 CFR part 1150
including:

(1) Issuing citations and determina-
tions not to proceed.

(2) Conducting negotiations for com-
pliance, and entering into agreements
for voluntary compliance.
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(3) All other actions authorized by
law pertaining to compliance and en-
forcement not otherwise reserved to
the Board by 29 U.S.C. 792.

(4) Issuing staff manuals which have
been approved by the Board, to provide
guidance to staff in interpreting the
Architectural Barriers Act of 1968 and
section 502 of the Rehabilitation Act of
1973, as amended, and standards and
guidelines issued pursuant to those
Acts. Positions taken in any such
manuals will not be inconsistent with
established Board policy, and adminis-
trative and court rulings, to the maxi-
mum extent possible. The manuals will
be for staff guidance and will be avail-
able to the public upon request.

(f) To direct and supervise the devel-
opment and execution of routine tech-
nical assistance and public information
programs, as authorized by law. These
activities may be carried out in co-
operation with state and local govern-
ment units, other Federal agencies,
and interested consumer groups. Public
information program initiatives other
than routine program activities shall
be approved by the Board in advance.

(g) To provide special administrative
assistance to the Board at the request
of the Chair.

(h) To direct investigation and re-
search of initiatives submitted by staff
or Board members regarding technical
assistance or other Board functions.

(i) To propose and implement
changes in the functional organization
of the Board staff offices, following a
written notification to the Board of the
nature and reasons for the proposed
changes. Personnel actions necessary
to implement such changes shall not be
approved until there has been a meet-
ing of the Board, following the Board’s
written notification of the changes.

(j) To submit biweekly reports to the
Chair.

(k) To incorporate proposed revisions
in the minutes if corrections or addi-
tions have be submitted, and present
both the original and the corrected
minutes to the Board for final ap-
proval. The Executive Director shall
distribute the approved minutes within
the (10) days after approval to: (1)
Board members; (2) the House Edu-
cation and Labor Committee, the
House Public Works and Transpor-

tation Committee, the Senate Labor
and Human Resources Committee, and
the Senate Environment and Public
Works, Committee; and make minutes
available to others upon request.

(l) To refer correspondence by the
Board which involves a specific depart-
ment or agency, to that department or
agency for reply.

(m) To account to the Board for the
administration of program expendi-
tures and keep records which disclose
disposition of any funds and the nature
and extent of the Board’s activities.

(n) To report semi-annually, in writ-
ing, to the Board on each procurement
regardless of amount entered into the
date in the fiscal year, listing each pro-
curement separately with its amount
and date. In addition, the report shall
list all procurements then in progress
that have not been awarded and any
procurements being considered for any
future time.

(o) To maintain and keep current a
separate file containing all delegations
of authority, which shall be in writing,
and provide copies of all delegations to
the Board as they occur.

[53 FR 19777, May 31, 1988, as amended at 54
FR 32338, Aug. 7, 1989]

§ 1153.5 General Counsel.
The General Counsel is nominated by

the Chair and confirmed by the Board.
He or she is responsible to the Board
under the supervision of the Executive
Director. The General Counsel has the
following duties and responsibilities:

(a) To coordinate and organize the
work of the legal staff in order to pro-
vide prompt and comprehensive legal
advice to the Board.

(b) To provide legal interpretation of
statutes, regulations, and rules of pro-
cedure for the Board’s consideration.

§ 1153.6 Committees of the Board.
(a) Committee chairs. The Vice-Chair

of the Board shall be the chair of the
Executive Committee. The subject
matter committee chairs are elected
annualy by the Board. They have the
following duties and responsibilities:

(1) To preside at all meetings of their
respective committees.

(2) The chair of the Planning and
Budget committee will ensure that
work on each Board budget is begun no
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later than 21 months prior to the date
on which the budget is to become oper-
ative.

(b) Executive Committee. The Execu-
tive Committee has the following du-
ties and responsibilities:

(1) To report directly to the Board on
matters submitted to the Executive
Committee by members and subject
matter committees, and all other mat-
ters that are within its jurisdiction:

(2) To review and consider rec-
ommendations and proposals from the
various subject matter committees,
and take appropriate action thereon.
This may result in recommending to
the Chair of the Board that a proposal
be placed on the Board agenda for
Board action, or referring it back to
the subject matter committee for fur-
ther refinement of its proposals or revi-
sion of its reports, or referring it to an-
other committee for appropriate ac-
tions.

(3) To issue recommendations to the
Chair of the Board concerning propos-
als on the agenda.

(4) To review the Board’s agenda as
established by the Chair of the Board.

(5) To assist the Chair in other cir-
cumstances at his or her request.

(6) To arrange joint meetings among
the appropriate subject matter com-
mittees whenever two or more commit-
tees have concurrent jurisdiction over
a matter, or other related responsibil-
ities.

(7)(i) To review requests to the Board
to enter litigation as amicus curiae.

(ii) In carrying out these responsibil-
ities, the Executive Committee is dele-
gated the authority to disapprove such
requests and make recommendations
to the Board to approve such requests.
Board approval shall be required prior
to any amicus filing. The Committee
may request the Chair of the Board to
call a special meeting of the Board to
expedite Board action on the Commit-
tee’s recommendations.

(8) To review and make recommenda-
tions to the Board to amend or approve
the Board’s statement of organization
and procedures, formal policy state-
ments, and authorities and delegations.

(9) To carry out other duties and re-
sponsibilities as may be duly delegated
by the Board.

(c) Subject matter committees. Each
subject matter committee studies and
reports to the Board on matters that
are within the subject matter commit-
tee’s province, and has the following
duties and responsibilities:

(1) To review and consider rec-
ommendations or proposals submitted
by Board members, committees, and
other individuals and entities.

(2)(i) To identify issues and develop
policy recommendations for review by
the Executive Committee. This in-
cludes further refinement of matters
that are referred from the Executive
Committee, and submission of reports
containing recommendations or pro-
posals on which action is to be taken
by the Board.

(ii) In carrying out these responsibil-
ities, each subject matter committee is
delegated the authority to arrange
briefings, and research by designated
staff, experts, or Federal member agen-
cy staff through requests to the Chair
or the Executive Director, whichever is
appropriate.

(3) To formulate and present projec-
tions of matters to be undertaken by
the committee to the Planning and
Budget Committee.

(4) To project and formulate the need
for staff assistance in performing the
committee’s functions.

(5) To report, at the direction of the
Chair of the Board or the committee,
the status of matters that are within
the committee’s particular jurisdic-
tion.

(6) To advise the Board to forward
materials originating within the sub-
ject matter committee to another com-
mittee with jurisdiction over the mat-
ter involved.

(d) Special Committees. A Special Com-
mittee has the duties and responsibil-
ities specified by its creator, who shall
report the names of its members and
chair to the Chair of the Board.

[53 FR 19777, May 31, 1988, as amended at 54
FR 32338, Aug. 7, 1989]

§ 1153.7 Chief Procurement Officer.

The Chief Procurement Officer is des-
ignated by the Head of the Procuring
Activity in accordance with the
Board’s contracting and procurement
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policy published in the FEDERAL REG-
ISTER. He or she has the following du-
ties and responsibilities:

(a) To ensure that staff is provided
with equipment and other basic sup-
plies and services that are necessary to
perform their duties.

(b) To report to the Head of the Pro-
curing Activity in all other matters
pertaining to the agency’s needs for
supplies and services.

§ 1153.8 Equal employment oppor-
tunity.

(a) The Director of Equal Employ-
ment Opportunity (EEO Director) is
designated by the Chair. The EEO Di-
rector has the responsibility on a col-
lateral duty basis, to carry out the
functions of the EEO Director, Federal
Women’s Program Coordinator, His-
panic Employment Program Manager,
and Handicap Program Coordinator, in
accordance with regulations of the
Equal Employment Opportunity Com-
mission.

(b) For the purposes of 29 CFR
1613.221, the Chair of the Board shall
make the final decision of the Board on
a complaint based on information in
the complaint file. The Chair may des-
ignate another Board member to dis-
charge this responsibility. A person
designated to make the decision for the
head of the agency shall be one who is
fair, impartial and objective.

§ 1153.9 Freedom of Information Offi-
cer.

(a) The Board has the responsibility
to disseminate information on matters
of interest to the public and to disclose
on request all information contained in
records in its custody insofar as it is
compatible with the discharge of its re-
sponsibilities and consistent with the
Freedom of Information Act, as amend-
ed, 5 U.S.C. 552 and the Board regula-
tions ‘‘Public Availability of Informa-
tion’’ (36 CFR part 1120).

(b) The Board designates the Execu-
tive Director as the Freedom of Infor-
mation (FOI) Officer. The FOI Officer
has the responsibility for implement-
ing the policies and procedures to en-
sure compliance with the requirements
of the Freedom of Information Act and
the Board regulations. The Executive

Director may delegate that responsibil-
ity.

§ 1153.10 Delegations records.
All delegations authorized by these

Authorities and Delegations shall be
made in writing. Records of all such
delegations will be maintained by the
Executive Director in a separate file.

PART 1154—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE ARCHITECTURAL
AND TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Sec.
1154.101 Purpose.
1154.102 Application.
1154.103 Definitions.
1154.104—1154.109 [Reserved]
1154.110 Self-evaluation.
1154.111 Notice.
1154.112—1154.129 [Reserved]
1154.130 General prohibitions against dis-

crimination.
1154.131—1154.139 [Reserved]
1154.140 Employment.
1154.141—1154.148 [Reserved]
1154.149 Program accessibility: Discrimina-

tion prohibited.
1154.150 Program accessibility: Existing fa-

cilities.
1154.151 Program accessibility: New con-

struction and alterations.
1154.152—1154.159 [Reserved]
1154.160 Communications.
1154.161—1154.169 [Reserved]
1154.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: 52 FR 16380, May 5, 1987, unless
otherwise noted.

§ 1154.101 Purpose.
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation,
Comprehensive Service, and Devel-
opmental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§ 1154.102 Application.
This part applies to all programs or

activities conducted by the agency.
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§ 1154.103 Definitions.
For purposes of this part, the term—
Agency means the Architectural and

Transportation Barriers Compliance
Board.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means service or de-
vices that enable persons with im-
paired sensory, manual, and/or speak-
ing skills to have an equal opportunity
to participate in, and enjoy the bene-
fits of, programs or activities con-
ducted by the agency. For example,
auxiliary aids useful for persons with
impaired vision include readers,
Brailled materials, audio recordings,
telecommunications devices and other
similar services and devices. Auxiliary
aids useful for persons with impaired
hearing include telephones handset
amplifiers, telephone compatible with
hearing aids, telecommunication de-
vices for deaf persons (TDD’s), inter-
preters, notetakers, written materials,
and other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discriminations.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-

logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment thaqt substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—
(1) With respect to any agency pro-

gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamantal alteration in its na-
ture; and
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(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified Handicapped Person is
defined for purposes of employment in
29 CFR 1613.702(f) which is made appli-
cable to this part by § 1154.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

§§ 1154.104—1154.109 [Reserved]

§ 1154.110 Self-evaluation.
(a) By July 6, 1988, the agency shall

evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, for all least
three years following completion of the
evaluation required under paragraph
(a) of this section, maintain on file and
make available for public inspection—

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§ 1154.111 Notice.
The agency shall make available to

employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-

bility to the programs or activities
conducted by the agency, and made
such information available to them in
such manner as the agency head finds
necessary to apprise effectively such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.

§§ 1154.112—1154.129 [Reserved]

§ 1154.130 General prohibitions
against discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or servcies to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.
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(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate of different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 1154.131—1154.139 [Reserved]

§ 1154.140 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity

conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally-con-
ducted programs or activities.

§§ 1154.141—1154.148 [Reserved]

§ 1154.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 1154.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 1154.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 1154.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his/her designee after
considering all agency resources avail-
able for use in the funding and oper-
ation of the conducted program or ac-
tivity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
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such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151–4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualfied handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
September 4, 1987 except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by July 6, 1990, but in any event as ex-
peditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop by
January 6, 1988, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan

shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementatin of the plan.

§ 1154.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 1154.152—1154.159 [Reserved]

§ 1154.160 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, the program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants, beneficiaries, and
members of the public by telephone,
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telecommunications devices for deaf
persons (TDD’s) or equally effective
telecommunication systems shall be
used.

(b) The agency shall ensure that in-
terested person, including persons with
impaired vision, speech or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens.

In those circumstances where agency
personnel believe that the proposed ac-
tion would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the agency has the burden of
proving that compliance with § 1154.160
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the agency head
or his/her designee after considering all
agency resources available for use in
the funding and operation of the con-
ducted program or activity, and must
be accompanied by a written statement
of the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

[52 FR 16380, May 5, 1987, as amended at 53
FR 24265, June 28, 1988]

§§ 1154.161—1154.169 [Reserved]

§ 1154.170 Compliance procedures.
(a) Except as provided in paragraph

(b) of this section, this section applies

to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) Responsiblity for implementation
and operation of this section shall be
vested in the Equal Employment Op-
portunity Director.

(d) Complaints may be delivered or
mailed to the Equal Employment Op-
portunity Director, ATBCB, 330 C
Street, SW., Rm. 1010, Washington, DC
20202.

(e) The agency shall accept and in-
vestigate all complete complaints over
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(f) If the Equal Employment Oppor-
tunity Director receives a complaint
that is not complete, he or she shall
notify the complainant, within 30 days
of receipt of the incomplete complaint,
that additional information is needed.
If the complainant fails to complete
the complaint within 30 days of receipt
of this notice, the Equal Employment
Opportunity Director shall dismiss the
complaint without prejudice, and shall
notify the complainant of such dismis-
sal.

(g) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(h) The agency shall notify the Direc-
tor of the Compliance and Enforcement
Division of any complaint alleging that
a building or facility is not readily ac-
cessible to and usable by handicapped
persons. The Director of the Compli-
ance and Enforcement Division shall
determine whether or not the building
or facility is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792).
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(i) Within 180 days of the receipt of a
complete complaint over which it has
jurisdiction, the agency shall notify
the complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(j) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 1154.170(g). The agency
may extend this time for good cause.

(k) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(l) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he/she shall have 60 days from the date
of receipt of the additional information
to make his/her determination on the
appeal.

(m) The time limits cited in para-
graphs (i) and (l) of this section may be
extended with the permission of the
Assistant Attorney General.

(n) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

PART 1155—STATEMENT OF
ORGANIZATION AND PROCEDURES

Sec.
1155.1 Organization and membership.
1155.2 Board meetings.
1155.3 Committees.
1155.4 General Counsel.
1155.5 Fiscal accountability.
1155.6 Delegations.
1155.7 Amendments to the Statement of Or-

ganization and Procedures.
1155.8 Amendments to the authorities and

delegations.

AUTHORITY: 29 U.S.C. 792, as amended.

SOURCE: 53 FR 19780, May 31, 1988, unless
otherwise noted.

§ 1155.1 Organization and member-
ship.

(a) Name and organization. The name
of this organization is the Architec-
tural and Transportation Barriers
Compliance Board (hereinafter referred
to as the Board) as provided in section
502 of the Rehabilitation Act of 1973.

(b) Authorization for the Board. The
statutory authorization for the Board
is section 502 of the Rehabilitation Act
of 1973, as amended.

(c) Officers of the Board. The presiding
officers of the Board shall be a Chair
and in his or her absence or disquali-
fication a Vice-Chair. The Chair and
Vice-Chair shall be elected by a major-
ity of the fixed membership of the
Board and shall serve for terms of one
year. When the Chair is a member of
the general public, the Vice-Chair shall
be a Federal official; and when the
Chair is a Federal official, the Vice-
Chair shall be a member of the general
public. Upon the expiration of the term
as Chair of a member who is a Federal
official, the subsequent Chair shall be a
member of the general public; and vice
versa. If no new Chair or Vice-Chair
has been elected at the end of the one-
year term, the incumbents shall con-
tinue to serve in that capacity until a
successor Chair or Vice-Chair has been
elected. The election of officers shall
be held at the regularly scheduled
Board meeting in September of each
year.

(d) Membership. The Board shall be
composed of Presidentially appointed
public members and the heads of each
of the following departments or agen-
cies (or their designees whose positions
(or acting positions) are Executive
Level IV or higher):

(1) Department of Education;
(2) Department of Health and Human

Services;
(3) Department of Transportation;
(4) Department of Housing and Urban

Development;
(5) Department of Labor;
(6) Department of Interior;
(7) Department of Defense;
(8) Department of Justice;
(9) General Services Administration;
(10) United States Postal Service; and
(11) Department of Veterans Affairs.
(e) Board vacancies. (1) If any public

member becomes a Federal employee,
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such member may continue as a mem-
ber of the Board for not longer than
the sixty-day period beginning on the
day he or she becomes such an em-
ployee.

(2) If any public member is unable to
fulfill his or her obligation as a mem-
ber, the member shall notify the Chair
and the President.

(3) A public member appointed to fill
a vacancy shall serve for the remainder
of the term to which that member’s
predecessor was appointed.

(4) A public member whose term has
expired may continue to serve until a
successor has been appointed.

[53 FR 19780, May 31, 1988, as amended at 54
FR 32338, Aug. 7, 1989; 56 FR 2851, Jan. 25,
1991]

§ 1155.2 Board meetings.
Regular meetings of the Board shall

ordinarily be held on the Wednesday
following the second Tuesday of every
other month, except as otherwise pro-
vided in paragraphs (a)(2) and (4) of this
section. Whenever possible, all business
shall be transacted at the regular
meeting. The Board may elect to con-
vene in executive sessions.

(a) Prior notification. (1) The Chair
shall provide a written notice of sched-
uled Board meetings, and an agenda for
the meeting, including supporting ma-
terials, to each Board member, ten (10)
work days prior to the meeting.

(2) The Chair may cancel a regular
meeting of the Board by giving written
notice of the cancellation in place of
the written notice of the scheduled
Board meeting at least ten (10) work
days prior to the meeting.

(3) Special meetings of the Board
shall be called by the Chair to deal
with important matters arising be-
tween regular meetings which require
urgent action by the Board prior to the
next regular meeting. Voting and dis-
cussion shall be limited to the subject
matter which necessitated the call of
the special meeting. All Board mem-
bers shall be notified of the time,
place, and exact purpose of the special
meeting a reasonable time in advance.

(4) The Chair may reschedule a regu-
lar meeting of the Board to another
date, no more than one month earlier
or later than the regularly scheduled
date.

(b) Attendance. (1) If a Board member
is unable to attend a regularly sched-
uled meeting, he or she shall notify the
Executive Director at his or her earli-
est convenience.

(2) A list of Board members present
and those Board members absent shall
become a part of the permanent record
through its inclusion in the minutes.

(3) In order to maintain an orderly
meeting, discussion shall be among
Board members and the Executive Di-
rector. Board staff and Federal member
staff may participate in the discussion
of a specific issue only at the request of
a Board member present at the meet-
ing or the Executive Director, and
upon recognition by the Chair.

(c) Rules for Board meetings. (1) Meet-
ings of the Board shall be held in ac-
cordance with Robert’s Rules of Order,
except as otherwise prescribed herein.

(2) The Board shall not suspend the
rules in taking an action concerning
adoption, amendment or rescission of
this Statement of Organization and
Procedures nor the Board’s Authorities
and Delegations.

(d) Quorum. (1) A quorum shall be the
majority (12) of the fixed membership.
At least six of the members required
for a quorum shall be public members.

(2) Proxies shall not be counted for
purposes of establishing a quorum.

(3) The presiding officer shall not call
a meeting to order unless a quorum is
present. If at anytime during the meet-
ing the Chair or a member notices the
absence of a quorum, it shall be his or
her duty to declare the fact. However,
debate on a question pending may con-
tinue after a quorum is not longer
present.

(4) In the absence of a quorum the
Board members present may move to
recess in order to contact absent mem-
bers and solicit their attendance.

(e) Voting procedure. (1) Only Board
members or Federal member designees,
Executive Level IV or higher, may
vote.

(2) Except as otherwise prescribed
herein, at a meeting at which there is
a quorum a majority vote of the mem-
bers present in person or by proxy is
necessary for action by the Board.

(3) The presiding officer shall have
the same right to vote as any other
member.
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(4) Proxy voting. (i) Except as pro-
vided in § 1155.2 (d)(2) and (e)(4)(iv) of
this section, proxy voting shall be per-
mitted.

(ii) Any member may give his or her
directed or undirected proxy to any
other Board member or any Federal
member designee, Excutive Level IV or
higher, present at the meeting.

(iii) Proxies are to be given in writ-
ing and submitted to the Chair prior to
or at the meeting.

(iv) A directed proxy shall be voided
as to a specific issue if the question on
which the vote is eventually taken dif-
fers from the question to which the
proxy is directed.

(5) A requirement of a 2⁄3 vote shall
mean 2⁄3 of the members present in per-
son or by proxy, at a meeting at which
there is a quorum, except as provided
in §§ 1155.6(b), 1155.7 and 1155.8 of this
part.

(f) The order of business. Except as
otherwise prescribed herein, a proposal
for Board action cannot be considered
by the Board unless it is placed on the
agenda by the Chair of the Board, with
the approval of the Executive Commit-
tee.

(g) The basic procedures. (1) Any mem-
ber wishing to submit a proposal for
Board action will submit it directly to
the Chair of the Board, by delivering
copies of the proposal to the Board of-
fice, addressed to the Chair of the
Board. Upon receiving a proposal from
a Board member, the Chair may direct
the Executive Director to forward cop-
ies of the proposal to appropriate sub-
ject matter committee(s) and/or the
Executive Committee.

(2) Upon receipt of a proposal from a
Board member, or a proposal originat-
ing from within a committee, subject
matter committees will review the pro-
posal, including determining whether
the proposal is within their jurisdic-
tion, and, if so, identifying the issues
involved, and refining the proposal.
Committees may request a report from
staff or the member submitting the
proposal. Each committee taking any
action on the proposal will submit it
with an accompanying report and rec-
ommendations to the Chair of the
Board.

(3) The Chair may take action on a
member’s proposal without receiving a

report from a subject matter commit-
tee when, after reviewing the proposal,
he or she determines that the proposal
does not need further development for
Board consideration. The Chair’s re-
view may include requesting a report
from staff or the member submitting
the proposal, or calling a meeting of
the Executive Committee.

(4) When the Chair of the Board re-
ceives a recommendation from the sub-
ject matter committee, the Chair will
review the recommendation and take
appropriate action thereon. This may
result in placing the recommendation
on the next Board agenda or sending it
back to the subject matter committee
or to another committee, for appro-
priate action.

(h) Agenda. The Chair places items of
business on the Board agenda. A writ-
ten notice of ten (10) work days to the
full Board is required for an item to be-
come part of the Board’s agenda. The
ten (10) days notice requirement may
be waived upon a two-thirds vote by
the Board to suspend the rules of order.

(i) Discharge procedure. Seventy-five
(75) days after a proposal is first re-
ceived by the Chair of the Board, any
member has a right to discharge the
proposal. For purposes of this para-
graph, a proposal is received by the
Chair the day it is delivered to the
Chair at the Board office. In order to
exercise a discharge, the discharging
member must provide written notice to
the Chair of the Board, the Executive
Committee, appropriate subject matter
committee(s) and the Executive Direc-
tor thirty (30) days prior to the next
Board meeting. Upon the Chair’s re-
ceipt of a timely discharge notice, the
proposal must be placed on the next
regular Board agenda.

(j) Corrections, additions, or approval
of Board minutes. (1) The Executive Di-
rector shall send draft minutes of the
previous meeting to each Board mem-
ber within fifty (50) days following the
meeting. Any corrections shall be sub-
mitted orally or in writing at or before
the next Board meeting.

(2) The Board will approve the final
minutes after all corrections and addi-
tions have been incorporated.

(k) Notational voting. The Board may
act on items of business by notational
voting. At the request of the Chair, the
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Executive Director shall send a written
ballot to each Board member describ-
ing each matter submitted for nota-
tional voting. If any Board member re-
quests discussion on an item, the bal-
lots shall not be counted and the Chair
shall place the item on the next Board
meeting agenda for discussion and vot-
ing.

[53 FR 19780, May 31, 1988, as amended at 54
FR 32338, Aug. 7, 1989; 55 FR 12639, Apr. 5,
1990]

§ 1155.3 Committees.

The Board may, by a two-thirds vote,
establish or dissolve standing commit-
tees, and change the number, size and
jurisdiction of standing committees.
Meetings of the committees shall be
held in accordance with Robert’s Rules
of Order, except as otherwise pre-
scribed herein. The use of proxies shall
be prohibited at Executive and subject
matter committee meetings except as
otherwise prescribed herein. A Com-
mittee may establish its own addi-
tional procedures provided that they do
not conflict with the provisions of this
Statement, and the Committee informs
the Chair of the Board in writing of
any additional procedures.

(a) Executive Committee—(1) Composi-
tion. The Executive Committee shall be
composed of six members, three Fed-
eral and three public members, which
shall include the Chair and the Vice-
Chair of the Board and the chairs of
each of the two subject matter com-
mittees and two at large members. The
two at large members shall balance the
number of Federal and public members
and shall be elected annually by the
Board after the election of the Chair
and Vice-Chair of the Board and the
chairs of the two subject matter com-
mittees. Its chair shall be the Vice-
Chair of the Board.

(2) Quorum. A quorum in the Execu-
tive Committee shall be four members,
present in person. In the absence of a
quorum, a meeting can be held only for
the purpose of discussion and no vote
may be taken.

(3) Voting. Only members of the com-
mittee may vote in the committee
meetings. Any other Board member
may attend and participate in the
meeting, but may not vote.

(4) Request for legal opinion from the
Department of Justice. The Executive
Committee may, by a majority vote,
seek legal advice on any matter from
the Office of Legal Counsel, United
States Department of Justice. The
Board shall not be bound by the opin-
ion of the Office of Legal Counsel.

(b) Subject matter committees—(1) Com-
position. Each subject matter commit-
tee shall be comprised of seven mem-
bers. The Chair of each committee
shall be elected annually by the Board.
The Chair of the Board will appoint six
additional members to each subject
matter committee for a total of seven
members in each. Each chair of each
committee, may appoint an acting
chair when the chair is absent.

(2) Terms. The members of each com-
mittee will serve a term of one year
corresponding to that of the chair, and
continue their duties until their suc-
cessors have been appointed.

(3) Quorum. A quorum in a subject
matter committee shall be four mem-
bers, present in person or, in the case
of Federal members, the liaison may
represent the Federal member in sub-
ject matter committees for the limited
purpose of establishing a quorum. In
the absence of a quorum, a meeting
may be held only for the purpose of dis-
cussion.

(4) Voting. Only committee members
may vote in the committee meetings.
Any other Board member, agency staff
and the Board staff may attend and
participate in meetings but may not
vote.

(c) Special committees. The Chair, the
Board, or a standing committee may
appoint a special committee to carry
out a specific task. A special commit-
tee shall dissolve upon completion of
its task or when dissolved by its cre-
ator. A special committee shall be gov-
erned by the same rules and procedures
applicable to subject matter commit-
tees unless otherwise prescribed.

(d) Minutes. Each Committee will
keep a written record of the proceed-
ings.

[53 FR 19780, May 31, 1988, as amended at 54
FR 32338, Aug. 7, 1989]

§ 1155.4 General Counsel.
(a) The General Counsel is nominated

by the Chair and confirmed by the
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Board. He or she is responsible to the
Board under the supervision of the Ex-
ecutive Director.

(b) The General Counsel shall attend
Board meetings and provide legal coun-
sel when requested or when he or she
deems it advisable and upon recogni-
tion by the Chair.

§ 1155.5 Fiscal accountability.

Board funds shall not substitute for
resources an agency should spend for
activities under its own research and
development or other programmatic or
adminsitrative authority. However, the
Board may augment current studies by
additional funding to insure a focus for
particular information on barriers con-
fronting handicapped individuals.

§ 1155.6 Delegations.

(a) The Board may—
(1) By majority vote delegate to the

Executive Committee authority to im-
plement its decisions, and

(2) By two-thirds vote delegate to the
Executive Committee any other of its
authorities, to the extent permitted by
law. A separate delegation is necessary
for each action the Board desires the
Executive Committee to implement.

(b) The Board may, to the extent per-
mitted by law, delegate other duties to
its officers, committees, or staff by a
vote of two-thirds of the membership of
the Board at the time the vote is
taken.

(c) Unless so permitted in the origi-
nal delegation, an officer, committee,
or staff person shall not redelegate au-
thority.

§ 1155.7 Amendments to the Statement
of Organization and Procedures.

In order to adopt and amend the
Statement of Organization and Proce-
dures, a vote of two-thirds of the mem-
bership of the Board at the time the
vote is taken shall be required.

§ 1155.8 Amendments to the authori-
ties and delegations.

In order to adopt and amend the Au-
thorities and Delegations, a vote of
two-thirds membership of the Board at
the time the vote is taken shall be re-
quired.

PART 1190—MINIMUM GUIDELINES
AND REQUIREMENTS FOR AC-
CESSIBLE DESIGN

Subpart A—General

Sec.
1190.1 Purpose.
1190.2 Applicability: Buildings and facilities

subject to guidelines and standards.
1190.3 Definitions.
1190.4 Issuance of Architectural Barriers

Act standards by standard-setting agen-
cies.

1190.5 Guidelines: Other uses.
1190.6 Interpretation of guidelines.
1190.7 Severability.

Subpart B—Scope

1190.30 Scope. [Reserved]
1190.31 Accessible buildings and facilities:

New construction.
1190.32 Accessible buildings and facilities:

Additions.
1190.33 Accessible buildings and facilities:

Alterations.
1190.34 Accessible buildings and facilities:

Leased.

Subpart C—Technical Provisions

1190.40 Technical specifications.
1190.50 Exceptions.

Subpart D—Special Building or Facility
Types or Elements

1190.60 Special building or facility types.

AUTHORITY: Sec. 502(b), Rehabilitation Act
of 1973 (29 U.S.C. 792(b)(7)), as amended by
the Rehabilitation, Comprehensive Services,
and Developmental Disabilities Amendments
of 1978 (sec. 119, Pub. L. 602, 92 Stat. 2982, and
the Rehabilitation Act Amendments of 1986
(Pub. L. 99–506, 100 Stat. 1801).

SOURCE: 47 FR 33864, Aug. 4, 1982, unless
otherwise noted.

Subpart A—General

§ 1190.1 Purpose.

The purpose of this part is to imple-
ment section 502(b)(7) of the Rehabili-
tation Act of 1973 (29 U.S.C. 792(b)(7)),
as amended, which requires the Archi-
tectural and Transportation Barriers
Compliance Board to establish mini-
mum guidelines and requirements for
standards issued under the Architec-
tural Barriers Act of 1968 (42 U.S.C. 4151
et seq.), as amended. This part and the



247

Architectural and Transp. Barriers Compliance Board § 1190.3

standards to be based on it are in-
tended to ensure that certain buildings
and facilities financed with Federal
funds are designed, constructed, or al-
tered so as to be readily accessible to,
and usable by, physically handicapped
persons.

§ 1190.2 Applicability: Building and fa-
cilities subject to guidelines and
standards

(a) Definitions. As used in this sec-
tion, the term:

(1) Constructed or altered on behalf of
the United States means constructed or
altered for purchase by the United
States, or constructed or altered for
the use of the United States.

(2) Primarily for use by able-bodied mili-
tary personnel means expected to be oc-
cupied, used, or visited principally by
military service personnel. Examples
of buildings so intended are barracks,
officers’ quarters, and closed messes.

(3) Privately owned residential struc-
tures means a single or multifamily
dwelling not owned by a unit or
subunit of Federal, state, or local gov-
ernment.

(b) Buildings and facilities covered. Ex-
cept as provided in paragraph (c) of
this section, the standards to be issued
by the standard-setting agencies in
conformance with these minimum
guidelines and requirements apply as
provided in paragraph (d) of this sec-
tion to any building or facility—

(1) The intended use for which ei-
ther—

(i) Will require that such building or
facility be accessible to the public, or

(ii) May result in employment or res-
idence therein of physically handi-
capped persons; and

(2) Which is—
(i) To be constructed or altered by or

on behalf of the United States;
(ii) To be leased in whole or in part

by the United States after August 12,
1968, and before January 1, 1977, after
construction or alteration in accord-
ance with plans and specifications of
the United States;

(iii) To be leased in whole or in part
by the United States on or after Janu-
ary 1, 1977;

(iv) To be financed in whole or in
part by a grant or loan made by the
United States after August 12, 1968, if

the building or facility may be subject
to standards for design, construction,
or alteration issued under the law au-
thorizing the grant or loan; or

(v) To be constructed under the au-
thority of the National Capital Trans-
portation Act of 1960, the National Cap-
ital Transportation Act of 1965, or Title
III of the Washington Metropolitan
Area Transit Regulation Compact.

(c) Buildings and facilities not covered.
The guidelines and requirements and
the standards do not apply to—

(1) Any privately owned residential
structure, unless it is leased by the
Federal government on or after Janu-
ary 1, 1977, for subsidized housing pro-
grams; or

(2) Any building or facility on a mili-
tary installation designed and con-
structed primarily for use by able-bod-
ied military personnel.

(d) Application and effective date of
standards. Any covered building or fa-
cility, as provided in this section,
which is designed, constructed, or al-
tered after the effective date of a
standard issued in conformance with
this guideline which is applicable to
the building or facility, shall be de-
signed, constructed, or altered in ac-
cordance with the standard. Any other
building or facility covered by the Ar-
chitectural Barriers Act, if and when
required by law, shall comply with
such standards issued in conformance
with this part as are appropriate.

[47 FR 33864, Aug. 4, 1982, as amended at 54
FR 5444, Feb. 3, 1989]

§ 1190.3 Definitions.

As used in this part, the term:
ATBCB means the Architectural and

Transportation Barriers Compliance
Board.

Access aisle means a pedestrian space
between elements such as parking
spaces, seating, and desks.

Accessible means in compliance with
the specifications and requirements of
any applicable standard issued by a
standard-setting agency in conform-
ance with this part. Accessible describes
a site, building, facility, or portion
thereof that complies with these re-
quirements, and that can be ap-
proached, entered, and used by phys-
ically handicapped persons. Accessible
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elements and spaces of a building or fa-
cility including doors provided adja-
cent to a turnstile or a revolving door,
shall be subject to the same use pat-
terns as other elements and spaces of
the building or facility.

Accessible route means a continuous
unobstructed path connecting acces-
sible elements and spaces in a building
or facility and complying with the
space and reach requirements of any
standard issued by a standard-setting
agency in conformance with this part.
(Interior accessible routes may include
but are not limited to corridors, floors,
ramps, elevators, lifts, and clear floor
space at fixtures. Exterior accessible
routes may include but are not limited
to parking access aisles, curb ramps,
walks, ramps, and lifts.)

Accessible space means a space that
complies with any standard issued by a
standard-setting agency in conform-
ance with this part.

Adaptability means the capability of
certain building spaces and elements,
such as kitchen counters, sinks and
grab bars, to be altered or added to so
as to accommodate the needs of per-
sons with or without disabilities, or to
accommodate the needs of persons with
different types or degrees of disability.

Addition means an expansion, exten-
sion, or increase in the gross floor area
of a building or facility.

Agency means a Federal department,
agency or instrumentality, as defined
in sections 551(1) and 701(b)(1) of title 5,
United States Code, or an official au-
thorized to represent an agency.

Alteration means any change in a
building or facility or its permanent
fixtures or equipment. It includes, but
is not limited to, remodeling, renova-
tion, rehabilitation, reconstruction,
changes or rearrangement in structural
parts, and extraordinary repairs. It
does not include normal maintenance,
reroofing, interior decoration, or
changes to mechanical systems.

Architectural Barriers Act means the
Architectural Barriers Act of 1968, Pub.
L. 90–480, as amended, 42 U.S.C. 4151 et
seq.

Assembly area means a room or space
accommodating fifty or more individ-
uals for religious, recreational, edu-
cational, political, social, or amuse-
ment purposes, or for the consumption

of food and drink, and including all
connected rooms or spaces with a com-
mon means of egress and ingress. Such
areas as conference and meeting rooms
accommodating fewer than fifty indi-
viduals are not considered assembly
areas.

Automatic door means a door—
(1) Used for human passage and
(2) Equipped with a power-operated

mechanism and controls that open and
close the door upon receipt of a mo-
mentary actuating signal.

Building or facility means all or any
portion of buildings, structures, equip-
ment, roads, walks, parking lots,
parks, sites, or other real property or
interest in such property.

Circulation path means an exterior or
interior way of passage from one place
to another for pedestrians, including,
but not limited to, walks, hallways,
courtyards, stairways, and stair land-
ings.

Clear means unobstructed.
Common use areas means those inte-

rior and exterior rooms, spaces or ele-
ments that are made available for the
use of a restricted group of people (for
example, residents of an apartment
building, the occupants of an office
building, or the guests of such resi-
dents or occupants).

Construction means any erection of a
new building or of an addition to an ex-
isting building or facility.

Cross slope means the slope that is
perpendicular to the direction of travel
(see running slope).

Curb ramp means a short ramp cut-
ting through a curb or built up to it.

Detectable means perceptible by one
or more of the senses.

Detectable warning means a standard-
ized surface texture applied to or built
into walking surfaces or other ele-
ments to warn visually impaired people
of hazards in the path of travel.

Dwelling unit means a single unit of
residence that provides a kitchen or
food preparation area, in addition to
rooms and spaces for living, bathing,
sleeping, and the like.
A single family home is a dwelling
unit, and dwelling units are to be found
in such housing types as townhouses
and apartment buildings.

Egress or means of egress means a con-
tinuous and unobstructed way of exit
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travel from any point in a building or
facility to an exterior walk or out of a
fire zone. It includes all intervening
rooms, spaces, or elements.

Element means an architectural or
mechanical component of a building,
facility, space, or site, e.g., telephone,
curb ramp, door, drinking fountain,
seating, water closet.

Entrance means any access point to a
building or portion of a building or fa-
cility used for the purpose of entering.
An entrance includes the approach
walk, the vertical access leading to the
entrance platform, the entrance plat-
form itself, vestibules if provided, the
entry door(s) or gate(s), and the hard-
ware of the entry door(s) or gate(s).
The principal entrance of a building or
facility is the main door through which
most people enter.

Essential features means those ele-
ments and spaces that make a building
or facility usable by, or serve the needs
of, its occupants or users. Essential
features include but are not limited to
entrances, toilet rooms, and accessible
routes. Essential features do not in-
clude those spaces that house the
major activities for which the building
or facility is intended, such as class-
rooms and offices.

Exception means a special provision
in this part or in a standard which in-
dicates an acceptable alternative,
under specified circumstances, to a re-
quirement stated directly above the ex-
ception.

Extraordinary repair means the re-
placement or renewal of any element of
an existing building or facility for pur-
poses other than normal maintenance.

Full and fair cash value is calculated
for the estimated date on which work
will commence on a project and
means—

(1) The assessed valuation of a build-
ing or facility as recorded in the asses-
sor’s office of the municipality and as
equalized at one hundred percent
(100%) valuation—

(NOTE: The one hundred percent (100%)
equalized assessed value shall be based upon
the state’s most recent determination of the
particular city’s or town’s assessment ratio.

Example: Town X has an assessment ratio
of forty percent (40%), and the particular
building in question is assessed at $200,000.00.
To determine the equalized assessed value of

this building, divide $200,000.00 by .40, and the
equalized assessed value equals $500,000.00.);

(2) The replacement cost; or
(3) The fair market value.
Guidelines and requirements means

this part.
Housing means a building, facility, or

portion thereof, excluding inpatient
health care facilities, that contains one
or more dwelling units or sleeping ac-
commodations. Housing may include,
but is not limited to, one-family and
two-family dwellings, multifamily
dwellings, group homes, hotels, motels,
dormitories, and mobile homes.

Marked crossing means a crosswalk or
other identified path intended for pe-
destrian use in crossing a vehicular
way.

Multifamily housing means a project
containing five or more dwelling units.

Operable part means a part of equip-
ment or an appliance used to insert or
withdraw objects, to activate or deacti-
vate equipment, or to adjust the equip-
ment (e.g., coin slot, push button, han-
dle).

Physically handicapped person means
an individual who has a physical im-
pairment, including impaired sensory,
manual, or speaking abilities, which
results in a functional limitation in ac-
cess to and use of a building or facility.

Power-assisted door means a door—
(1) Used for human passage; and
(2) With a mechanism that helps to

open the door, or relieve the opening
resistance of a door, upon the activa-
tion of a switch or a continued force
applied to the door itself.

Public use means any interior and ex-
terior rooms or spaces made available
to the general public. Public use may
be provided at a building or facility
that is privately or publicly owned.

Ramp means a walking surface that
has a running slope greater than 1:20.

Reconstruction means the act or proc-
ess of reproducing by new construction
the exact form and detail of a vanished
building, structure, or object, or a part
thereof, as it appeared at a specific pe-
riod of time.

Restoration means the act or process
of accurately recovering the form and
details of a property and its setting as
it appeared at a particular period of
time by means of the removal of later
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works or by replacement of missing
earlier work.

Running slope means the slope that is
parallel to the direction of travel (see
cross slope).

Section 502 of the Rehabilitation Act or
section 502 means section 502 of the Re-
habilitation Act of 1973, Pub. L. 93–112,
29 U.S.C. 792, as amended.

Service entrance means an entrance
intended primarily for delivery or serv-
ice.

Shall denotes a mandatory require-
ment.

Signage means the display of written,
symbolic, tactile, or pictorial informa-
tion.

Site means a parcel of land bounded
by a property line or a designated por-
tion of a public right-of-way.

Site improvements means landscaping,
paving for pedestrian and vehicular
ways, outdoor lighting, recreational fa-
cilities, and similar site additions.

Sleeping accommodations means rooms
in which people sleep (for example, dor-
mitory and hotel or motel guest
rooms).

Space means a definable area, e.g.,
toilet room, hall, assembly area, park-
ing area, entrance, storage room, al-
cove, courtyard, or lobby.

Standard means any standard for ac-
cessibility issued under the Architec-
tural Barriers Act.

Standard-setting agency means one of
the four agencies required to issue
standards under the Architectural Bar-
riers Act, i.e., the General Services Ad-
ministration, the Department of Hous-
ing and Urban Development, the De-
partment of Defense, and the United
States Postal Service.

Structural impracticability means hav-
ing little likelihood of being accom-
plished without removing or altering a
load-bearing structural member and/or
incurring an increased cost of 50 per-
cent or more of the value of the ele-
ment of the building or facility in-
volved.

Tactile means perceptible through the
sense of touch.

Temporary means elements are not
permanent (i.e., installed for less than
six months) and are not required for
safety reasons.

Walk means an exterior pathway or
space with a prepared surface intended

for pedestrian use and having a slope of
1:20 or less. It includes general pedes-
trian areas such as plazas and courts.

[47 FR 33864, Aug. 4, 1982, as amended at 54
FR 5444, Feb. 3, 1989]

§ 1190.4 Issuance of Architectural Bar-
riers Act standards by standard-set-
ting agencies.

(a) These guidelines and require-
ments are the minimum guidelines and
requirements for standards issued
under the Architectural Barriers Act
by the Administrator of General Serv-
ices, Secretary of Housing and Urban
Development, Secretary of Defense,
and Postmaster General.

(b) Standards which conform to or
exceed the provisions of the guidelines
shall be deemed in compliance with the
guidelines and requirements.

(c) Each standard-setting agency is
encouraged to issue standards which
follow the format of these guidelines
and requirements. However, standards
which differ in format from these
guidelines and requirements but are
otherwise consistent with the guide-
lines and requirements shall be deemed
in compliance with these guidelines
and requirements.

§ 1190.5 Guidelines: Other uses.

These minimum guidelines and re-
quirements and those standards pub-
lished by the four standard-setting
agencies under the Architectural Bar-
riers Act of 1968, as amended, may be
used by other governmental and non-
governmental entities, along with
other sources, to develop their own
standards.

§ 1190.6 Interpretation of guidelines.

(a) These guidelines and require-
ments shall be liberally construed to
carry out the purposes and provisions
of the Architectural Barriers Act and
section 502 of the Rehabilitation Act.

(b) Words importing the singular
number may extend and be applied to
the plural and vice versa. However, un-
less otherwise specified in the guide-
lines and requirements, each element
or space of a particular building or fa-
cility shall comply with the guidelines
and requirements.
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(c) Use of the imperative mood, e.g.,
‘‘provide,’’ means the provision is man-
datory. This form is being used to
avoid wordiness and monotony but
means the same as if the word ‘‘shall’’
had been included.

(d) The provisions in the minimum
guidelines and requirements are based
upon adult dimensions and
anthropometrics.

(e) Dimensions that are not marked
‘‘minimum’’ or ‘‘maximum’’ are abso-
lute, unless otherwise indicated in the
text or captions. All dimensions are
subject to conventional building toler-
ances for field conditions.

§ 1190.7 Severability.
If any section, subsection, paragraph,

sentence, clause, or phrase of these
guidelines and requirements is declared
invalid for any reason, the remaining
portions of these guidelines and re-
quirements that are severable from the
invalid part shall remain in full force
and effect. If a part of these guidelines
and requirements is invalid in one or
more of its applications, the part shall
remain in effect in all valid applica-
tions that are severable from the in-
valid applications.

[47 FR 33864, Aug. 4, 1982. Redesignated at 54
FR 5444, Feb. 3, 1989]

Subpart B—Scope
§ 1190.30 Scope. [Reserved]

§ 1190.31 Accessible buildings and fa-
cilities: New construction.

Except as otherwise provided in this
part, all new construction of buildings
and facilities shall comply with the
minimum requirements set forth
below. The citations beginning with
‘‘ANSI’’ in the provisions which follow
refer to the sections of the American
National Standard, ANSI Al17.1–1986,
‘‘Providing Accessibility and Usability
for Physically Handicapped People’’ by
the American National Standards In-
stitute, Inc. This incorporation by ref-
erence was approved by the Director of
the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the Amer-
ican National Standards Institute, Inc.,
1430 Broadway, New York, NY 10018.
Copies may be inspected at the office of

the U.S. Architectural and Transpor-
tation Barriers Compliance Board, 1111
18th Street, NW., Suite 501, Washing-
ton, DC or at the Office of the Federal
Register, 800 North Capitol Street,
NW., suite 700, Washington,DC.

(a) Accessible route. At least one ac-
cessible route shall comply with ANSI
A117.1–1986, section 4.3, Accessible
Routes (Incorporated by reference, see
this paragraph (a).)

(1) Required accessible route(s) shall
connect an accessible building en-
trance with:

(i) Transportation facilities located
within the property line of a given site,
including passenger loading zones, pub-
lic transportation facilities, taxi
stands, and parking;

(ii) Public streets and sidewalks;
(iii) Other accessible buildings, facili-

ties, elements, and spaces that are on
the same site; and

(iv) All accessible spaces, rooms, and
elements within the building or facil-
ity.

(2) Where fire code provisions require
more than one means of egress from
any space or room, then more than one
accessible means of egress complying
with ANSI A117.1–1986, section 4.3.10
shall be provided for handicapped peo-
ple and shall be arranged so as to be
readily accessible from all accessible
rooms and spaces (Incorporated by ref-
erence, see § 1190.3l(a).)

(b) Parking and passenger loading
zones.

(1) If any parking is provided, for em-
ployees or visitors, or both, each such
parking area shall comply with ANSI
A117.1–1986 section 4.6 Parking Spaces
and Passenger Loading Zones (Incor-
porated by reference, see paragraph (a)
of this section), and the following
table:

Total parking in lot Required minimum number of ac-
cessible spaces

1 to 25 .......................... 1.
26 to 50 ........................ 2.
51 to 75 ........................ 3.
76 to 100 ...................... 4.
101 to 150 .................... 5.
151 to 200 .................... 6.
201 to 300 .................... 7.
301 to 400 .................... 8.
401 to 500 .................... 9.
501 to 1,000 ................. 2 pct of total.
Over 1,000 ................... 20 plus 1 for each 100 over 1,000.



252

36 CFR Ch. XI (7–1–97 Edition)§ 1190.31

Passenger loading zones shall provide
an access aisle at least 60 in (1525 mm)
wide and 20 ft (60 mm) long adjacent
and parallel to the vehicle pull-up
space. If there are curbs between the
access aisle and the vehicle pull-up
space, then a curb ramp complying
with ANSI A117.1–1986, section 4.7 shall
be provided. A minimum vertical clear-
ance of 114 in (3.45 m) shall be provided
at accessible passenger loading zones
and along vehicle access routes to such
areas from site entrances.

(i) Exception: The total number of ac-
cessible parking spaces may be distrib-
uted among parking lots, if greater ac-
cessibility is achieved.

(ii) Exception: This paragraph does
not apply to parking provided for offi-
cial government vehicles owned or
leased by the government and used ex-
clusively for government purposes.
Parking spaces for side lift vans are ac-
cessible parking spaces and may be
used to meet the requirements of this
paragraph.

(2) If passenger loading zones are pro-
vided, at least one passenger loading
zone shall comply with ANSI A117.1–
1986 section 4.6 Parking Spaces and
Passenger Loading Zones (Incorporated
by reference, see paragraph (a) of this
section).

(c) Ramps and curb ramps. If there is
an abrupt level or grade change, if the
slope is greater than 1:20, and if no
other means of accessible vertical ac-
cess is provided, a ramp or curb ramp
shall be provided. If a ramp or curb
ramp is provided, it shall comply with
ANSI A117.1–1986, section 4.7 Curb
Ramps or 4.8 Ramps, as appropriate
(Incorporated by reference, see para-
graph (a) of this section.).

(d) Stairs. Except as provided in para-
graph (f)(1) of this section, stairs con-
necting levels that are not connected
by an elevator shall comply with ANSI
A117.1–1986, section 4.9, Stairs. (Incor-
porated by reference, see paragraph (a)
of this section.)

(e) Handrails. Handrails shall be pro-
vided at each ramp and staircase as re-
quired in ANSI A117.1–1986, sections 4.8
Ramps and 4.9 Stairs, respectively. (In-
corporated by reference, see paragraph
(a) of this section.)

(f) Elevators. One passenger elevator
complying with ANSI A117.1–1986, sec-

tion 4.10, Elevators (incorporated by
reference, see paragraph (a) of this sec-
tion) shall serve each level in all multi-
story buildings and facilities. If more
than one elevator is provided, each ele-
vator shall comply with ANSI A117.1–
1986, section 4.10, Elevators (incor-
porated by reference, see paragraph (a)
of this section). All elevator control
buttons shall be at least 3⁄4 in (19mm)
in their smallest dimension. They shall
be raised or flush.

(1) Exception. Elevator pits, elevator
penthouses, mechanical rooms, piping,
or equipment catwalks are excepted
from this requirement.

(2) Exception. Ramps or platform lifts
complying with ANSI A117.1–1986, sec-
tion 4.8 Ramps and ANSI A117.1–1986,
section 4.11 Platform Lifts (incor-
porated by reference, see paragraph (a)
of this section), respectively, may be
used in lieu of an elevator.

(g) Platform lifts. If the slope is great-
er than 1:20, and if no other means of
accessible vertical access is provided, a
platform lift may be provided if there
is an abrupt level or grade change. If a
platform lift is provided, it shall com-
ply with ANSI A117.1–1986, section 4.11
Platform Lifts (incorporation by ref-
erence, see paragraph (a) of this sec-
tion), and should facilitate unassisted
entry and exit from the lift.

(h) Entrances. At least one principal
entrance at each grade floor level to a
building or facility shall comply with
ANSI A117.1–1986, section 4.14, En-
trances (incorporated by reference, see
paragraph (a) of this section). When a
building or facility has entrances
which normally serve any of the fol-
lowing functions: transportation facili-
ties, passenger loading zones, acces-
sible parking facilities, taxi stands,
public streets and sidewalks, accessible
interior vertical access, then at least
one of the entrances serving each such
function shall comply with ANSI
A117.1–1986, section 4.14, Entrances (in-
corporated by reference, see paragraph
(a) of this section). Because entrances
also serve as exits, particularly in
cases of emergency, the proximity of
such accessible entrances and exits to
all parts of the building is essential. It
is preferable that all or most entrances
and exits be accessible. One entrance
may serve more than one function.
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(i) Doors. (1) At each accessible en-
trance to a building or facility, at least
one door shall comply with ANSI
A117.1–1986, section 4.13, Doors (incor-
porated by reference, see paragraph (a)
of this section).

(2) Within a building or facility, at
least one door at each accessible en-
trance to the accessible space shall
comply with ANSI A117.1–1986, section
4.13, Doors (incorporated by reference,
see paragraph (a) of this section).

(3) Each door required by ANSI
A117.1–1986, section 4.3.10, Egress (in-
corporated by reference, see paragraph
(a) of this section), shall comply with
ANSI A117.1–1986, section 4.13, Doors
(incorporated by reference, see para-
graph (a) of this section).

(4) Each door that is an element of an
accessible route shall comply with
ANSI A117.1–1986, section 4.13, Doors
(incorporated by reference, see para-
graph (a) of this section).

(j) Windows. If operable windows are
provided, they shall comply with ANSI
A117.1–1986, section 4.12 Windows. (In-
corporated by reference, see paragraph
(a) of this section.)’’

(k) Toilet and bathing facilities. If toi-
let and bathing facilities are provided,
then each public and common use toi-
let room shall comply with ANSI
A117.1–1986, section 4.22, Toilet Rooms,
Bathrooms, Bathing Facilities and
Shower Rooms (incorporated by ref-
erence, see paragraph (a) of this sec-
tion. Other toilet rooms shall be adapt-
able. If bathing facilities are provided,
then each public and common use bath-
ing facility shall comply with ANSI
A117.1–1986, section 4.22. In each such
facility where any of the fixtures and
accessories specified in ANSI A117.1–
1986, section 4.16, Water Closets; ANSI
A117.1–1986, section 4.17, Toilet Stalls;
ANSI A117.1–1986, section 4.18, Urinals;
ANSI A117.1–1986, section 4.19, Lava-
tories, Sinks and Mirrors; ANSI A117.1–
1986, section 4.20, Bathtubs; and ANSI
A117.1–1986, section 4.21, Shower Stalls,
are provided, at least one accessible
fixture and accessory of each type pro-
vided shall comply with the provisions
in the subsection applicable to that fix-
ture or accessory. The size and ar-
rangement of toilet stalls shall comply
with ANSI Fig. 30(a). Toilet stalls with
a minimum depth of 56 in (1420 mm)

(see ANSI Fig. 30(a)) shall have wall-
mounted closets. If the depth of toilet
stalls is increased at least 3 in (75 mm),
then a floor mounted water closet may
be used. Arrangements shown for toilet
stalls may be reversed to allow either a
left-hand or right-hand approach. In-
stallation of a fixed shower head may
be permitted in lieu of an adjustable
height or hand-held shower head in
unmonitored facilities where vandal-
ism is a concern. Curbs in shower stalls
that are 36 in by 36 in (915 mm by 915
mm) shall have a maximum height of
1⁄2 in (13 mm). Bathrooms in dwelling
units required to be accessible shall
comply with ANSI A117.1–1986, section
4.32.4, Bathrooms. For special use situ-
ations, refer to Subpart E, Special
Building or Facility Types or Ele-
ments.

(l) Drinking fountains and water cool-
ers. If drinking fountains or water cool-
ers are provided, approximately 50% of
those provided on each floor shall com-
ply with ANSI A117.1–1986, section 4.15,
Drinking Fountains and Water Coolers,
(incorporated by reference, see para-
graph (a) of this section), and shall be
dispersed throughout the floor. If only
one drinking fountain or water cooler
is provided on any floor, it shall com-
ply with ANSI A117.1–1986, section 4.15.
It is preferred that if only one drinking
fountain or water cooler is provided on
any floor, then it should have two lev-
els with the lower level complying with
ANSI A117.1–1986, section 4.15.

(m) Controls and operating mecha-
nisms. If controls and operating mecha-
nisms are provided in accessible spaces,
along accessible routes or as parts of
accessible elements, each shall comply
with ANSI A117.1–1986, section 4.25,
Controls and Operating Mechanisms.
(Incorporated by reference, see para-
graph (a) of this section.)

(n) Alarms. If alarm systems are pro-
vided, each shall comply with ANSI
A117.1–1986, section 4.26, Alarms (incor-
porated by reference, see paragraph (a)
of this section). In facilities with sleep-
ing accommodations, the sleeping ac-
commodations required to be acces-
sible shall have an alarm system com-
plying with ANSI A117.1–1986, section
4.26.4, Auxiliary Alarms. Emergency



254

36 CFR Ch. XI (7–1–97 Edition)§ 1190.31

warning systems in health care facili-
ties may be modified to suit standard
health care alarm design practice.

(o) Detectable warnings. Detectable
warnings complying with ANSI A117.1–
1986, section 4.27.3, Tactile Warnings on
Doors to Hazardous Areas (incor-
porated by reference, see paragraph (a)
of this section), shall be provided on
the hardware of all doors leading to
hazardous areas. Such warnings shall
not be used at emergency exit doors.
Detectable warnings are not required
at locations other than doors to haz-
ardous areas by this part. If detectable
warnings are provided, the specifica-
tions at ANSI A117.1–1986, section 4.27
may be used as guidance.

NOTE: The ATBCB has funded research in
the area of detectable tactile surface treat-
ments. The research findings were inconclu-
sive and, therefore, recommended no manda-
tory requirements at this time. Further in-
formation is being developed through addi-
tional research on detectable materials and
fact-finding on current applications, particu-
larly on transit platforms. Technical assist-
ance materials including information about
additional detectable cues (sound and resil-
iency) not discussed in ANSI are available
from the ATBCB, 1111 18th Street, NW, Suite
501, Washington, DC 20036, (202) 653–7834
(voice or TDD).

(p) Signage. Signage shall comply
with ANSI A117.1–1986, section 4.28,
Signage (incorporated by reference, see
paragraph (a) of this section). Perma-
nent signage that identifies rooms and
spaces shall also comply with ANSI
A117.1–1986, section 4.28.4. Exception:
The provisions of ANSI A117.1–1986, sec-
tion 4.28.4 are not mandatory for tem-
porary information on room and space
signage, such as current occupant’s
name, provided the permanent room or
space identification complies with
ANSI A117.1–1986, section 4.28.4.

(q) Telephones. (1) If public telephones
are provided, then accessible public
telephones shall comply with ANSI
A117.1–1986, section 4.29, Telephones
(incorporated by reference, see para-
graph (a) of this section), and the fol-
lowing table:

Number of public telephones
provided on each floor

Number of telephones re-
quired to be accessible 1

One or more single unit in-
stallations.

One per floor.

One bank 2 ............................. One per floor.

Number of public telephones
provided on each floor

Number of telephones re-
quired to be accessible 1

Two or more banks 2 ............. One per bank. Accessible
unit may be installed as a
single unit in proximity (ei-
ther visible or with signage)
to bank. At least one public
telephone per floor shall
meet the requirements for
a forward reach tele-
phone.3

1 Additional public telephones may be installed at any
height; however, the installation of accessible telephones is
strongly recommended. Unless otherwise specified, acces-
sible telephones may be either forward reach or side reach
telephones.

2 A bank consists of two or more adjacent public telephones
usually installed as a unit.

3 Exception for exterior installations only: If dial-tone-first
service is not available, then a side reach telephone may be
installed instead of the required forward reach telephone (i.e.,
one telephone in proximity to each bank shall meet the re-
quirements of ANSI A117.1–1986, section 4.29, Telephones
(incorporated by reference, see paragraph (a) of this section)).

(2) At least one of the public tele-
phones complying with ANSI A117.1–
1986, section 4.29, Telephones (incor-
porated by reference, see paragraph (a)
of this section), shall be equipped with
a volume control. The installation of
additional volume controls is encour-
aged and these may be installed on any
public telephone provided.

(3) Signage. [Reserved]
(r) Seating, tables, and work surfaces.

If fixed seating, tables, and work sur-
faces are provided, at least 5 percent
but always at least one of each element
shall comply with ANSI A117.1–1986,
section 4.30, Seating, Tables and Work
Surfaces. (Incorporated by reference,
see paragraph (a) of this section.)

(s) Assembly areas, conference, or meet-
ing rooms. (1) If assembly areas are pro-
vided, accessible viewing positions
shall comply with ANSI A117.1–1986,
section 4.31, Auditorium and Assembly
Areas (incorporated by reference, see
paragraph (a) of this section), and the
following table:

Capacity of assembly
area Number of viewing positions

50 to 75 ........................ 3.
76 to 100 ...................... 4.
101 to 150 .................... 5.
151 to 200 .................... 6.
201 to 300 .................... 7.
301 to 400 .................... 8.
401 to 500 .................... 9.
501 to 1,000 ................. 2 pct of total.
Over 1,000 ................... 20 plus 1 for each 100 over 1,000.

Accessible viewing positions may be
clustered in bleachers, balconies, and
other areas that have sight lines re-
quiring slopes greater than 5 percent or
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to permit equivalent accessible viewing
positions to be located on levels having
accessible egress.

(2) Assembly areas with audio-ampli-
fication systems shall have a listening
system complying with ANSI A117.1–
1986, section 4.31, to assist a reasonable
number of people but no fewer than
two, with severe hearing loss. For as-
sembly areas without amplification
systems and for spaces used primarily
as meeting and conference rooms, a
permanently installed or portable lis-
tening system shall be provided. This
requirement may be satisfied by use of
a portable system that requires little
or no installation. If portable systems
are used for conference and meeting
rooms, the system may serve more
than one room.

(3) If performing areas are provided,
accessible routes shall comply with
ANSI A117.1–1986, section 4.3, Acces-
sible Routes, to performing areas, in-
cluding but not limited to stages,
arena floors, dressing rooms, locker
rooms, and other rooms and spaces re-
quired for use of the assembly area.
(ANSI 4.33.5)

(i) Exception. In alteration work
where it is structurally impracticable
to alter all performing areas to be on
an accessible route, at least one of each
type shall be made accessible. (ANSI
4.33.6* and 4.33.7*)

(ii) [Reserved]
(t) Storage. If storage facilities such

as cabinets, shelves, closets and draw-
ers are provided in accessible spaces for
occupant use, at least one storage fa-
cility of each type provided shall com-
ply with ANSI A117.1–1986, section 4.23,
Storage. (Incorporated by reference,
see paragraph (a) of this section.) Addi-
tional storage may be provided outside
of the dimensions provided in ANSI
A117.1–1986, section 4.23, Storage. (In-
corporated by reference, see paragraph
(a) of this section.)

(u) Housing. Accessible housing shall:
(1) Comply with the requirements of

this section as it applies to public use
and common use areas and areas where
handicapped persons may be employed,
except as follows:

(i) Elevators: Where provided, ele-
vators shall comply with ANSI A117.1–
1986, section 4.10 (incorporated by ref-
erence, see paragraph (a) of this sec-

tion). All elevator control buttons
shall be at least 3⁄4 in (19 mm) in their
smallest dimension. They shall be
raised or flush. Elevators or other ac-
cessible means of vertical movement
are not required in residential facili-
ties when:

(A) No accessible dwelling units are
located above or below the accessible
grade level; and

(B) At least one of each type of com-
mon area and amenity provided for use
of residents and visitors is available at
the accessible grade level.

(ii) Entrances: Entrances complying
with ANSI 4.14 shall be provided as nec-
essary to achieve access to and egress
from buildings and facilities. EXCEP-
TION: In projects consisting of one-to-
four family dwellings where accessible
entrances would be extraordinarily
costly due to site conditions or local
code restrictions, accessible entrances
are required only to those buildings
containing accessible dwelling units.

(iii) Common Areas: At least one of
each type of common area and amenity
in each project shall be accessible and
shall be located on an accessible route
to any accessible dwelling unit.

(2) Provide dwelling units or sleeping
accommodations complying with ANSI
4.32, Dwelling Units, in accordance
with the following table:

Facilities Application

Hotels, motels, boarding
houses.

5 percent of the total units, or at
least one, whichever is greater.

Multifamily housing (in-
cluding apartment
houses) Federally as-
sisted.

5 percent of the total, or at least
one unit, whichever is greater
in multifamily housing projects.

Federally owned ............. 5 percent of the total, or at least
one unit, whichever is greater
in multifamily housing projects.

Dormitories ...................... 5 percent of the total, or at least
one unit whichever is greater.

One and two family
dwelling Federally as-
sisted, rental.

5 percent of the total, or at least
one unit, whichever is greater,
in multifamily housing projects.

Federally assisted home-
ownership.

To be determined by home
buyer.

Federally owned ............. 5 percent of the total, or at least
one unit, whichever is greater
in multifamily housing projects.

(v) Health care facilities. Accessible
health care facilities shall:

(1) Comply with the requirements of
this section, as it applies to public use
and common use areas and areas where
handicapped persons may be employed;
and
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(2) Provide patient rooms and patient
toilet rooms complying with Part 6 of
UFAS in accordance with the following
table:

Facilities Application

Long term care facilities (including
skilled nursing facilities, inter-
mediate care facilities, bed and
care, and nursing homes).

At least 50 percent of
patient toilets and bed-
rooms.

Outpatient facilities ....................... All patient toilets and
bedrooms.

Hospital:
General purpose hospital .......... At least 10 percent of

patient toilets and bed-
rooms.

Special purpose hospital (hos-
pitals that treat conditions
that affect mobility).

All patient toilets and
bedrooms.

[47 FR 33864, Aug. 4, 1982. Redesignated and
amended at 54 FR 5444, Feb. 3, 1989; 54 FR
34977, Aug. 23, 1989]

§ 1190.32 Accessible buildings and fa-
cilities: Additions.

Each addition to an existing building
or facility shall comply with § 1190.31,
New construction, except as follows:

(a) Entrances. If a new addition to a
building or facility does not have an
entrance, then at least one entrance in
the existing building or facility shall
comply with ANSI A117.1–1986, section
4.14, Entrances. (The citations begin-
ning with ‘‘ANSI’’ in this section refer
to the sections of the American Na-
tional Standard, ANSI A117.1–1986,
‘‘Providing Accessibility and Usability
for Physically Handicapped People’’ by
the American National Standards In-
stitute, Inc. which has been approved
for incorporation by reference as set
forth in § 1190.31(a).

(b) Accessible route. If the only acces-
sible entrance to the addition is lo-
cated in the existing building or facil-
ity, then at least one accessible route
shall comply with ANSI A117.1–1986,
section 4.3, Accessible Route (incor-
porated by reference, see § 1190.31(a)),
and shall provide access through the
existing building or facility to all
rooms, elements, and spaces in the new
addition.

(c) Toilet and bathing facilities. If
there are no toilet rooms and bathing
facilities in the addition and these fa-
cilities are provided in the existing
building, then at least one toilet and
bathing facility in the existing build-
ing shall comply with ANSI A117.1–1986,

section 4.22, Toilet Rooms, Bathrooms,
Bathing Facilities and Shower Rooms.
(Incorporated by reference, see
§ 1190.31(a).).

(d) Elements, spaces, and common
areas. If elements, spaces, or common
areas are located in the existing build-
ing and they are not provided in the
addition, consideration should be given
to making those elements, spaces, and
common areas accessible in the exist-
ing building.

(e) Exception. Mechanical rooms,
storage areas, and other such minor ad-
ditions which normally are not fre-
quented by the public or employees of
the facility are excepted from para-
graphs (a), (b), (c) and (d) of this sec-
tion.

[47 FR 33864, Aug. 4, 1982. Redesignated and
amended at 54 FR 5444, 5446, Feb. 3, 1989]

§ 1190.33 Accessible buildings and fa-
cilities: Alterations.

(a) General. Alterations to existing
buildings or facilities shall comply
with the following:

(1) If existing elements, spaces, es-
sential features, or common areas are
altered, then each such altered ele-
ment, space, feature, or area shall com-
ply with the applicable provisions of
§ 1190.31, Accessible buildings and fa-
cilities: New construction, except as
noted in paragraph (a)(2) of this sec-
tion.

(2) Exceptions to the requirements
for (a)(1) of this section for existing
buildings or facilities are:

(i) Stairs. Full extension of stair
handrails shall not be required in alter-
ations where such extensions would be
hazardous or impossible due to plan
configuration.

(ii) Elevators. (A) If a safety door edge
is provided in existing automatic ele-
vators, then the automatic door re-
opening devices may be omitted (see
ANSI A117.1–1986 section 4.10.6). (The
citations beginning with ‘‘ANSI’’ in
this section refer to the sections of the
American National Standard, ANSI
A117.1–1986, ‘‘Providing Accessibility
and Usability for Physically Handi-
capped People’’ by the American Na-
tional Standards Institute, Inc. which
has been approved for incorporation by
reference as set forth in § 1190.31(a).
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(B) Where existing shaft or structural
elements prohibit strict compliance
with ANSI A117.1–1986, section 4.10.9
(incorporated by reference, see
§ 1190.31(a)), then the minimum floor
area dimensions may be reduced by the
minimum amount necessary, but in no
case shall they be less than 48 in by 48
in (1220 mm by 1220 mm).

(iii) Doors. (A) Where existing ele-
ments prohibit strict compliance with
the clearance requirements of ANSI
4.13.5, a projection of 5/8 in (16 mm)
maximum will be permitted for the
latch side door stop. (The citations be-
ginning with ‘‘ANSI’’ in this section
refer to the sections of the American
National Standard, ANSl A117.1–1986,
‘‘Providing Accessibility and Usability
for Physically Handicapped People’’ by
the American National Standards In-
stitute, Inc. which has been approved
for incorporation by reference as set
forth in § 1190.31(a).)

(B) If existing thresholds measure 3⁄4
in (19 mm) high or less, and are beveled
or modified to provide a beveled edge
on each side, then they may be re-
tained.

(iv) Toilet rooms. Where alterations to
existing facilities make strict compli-
ance with ANSI A117.1–1986, sections
4.22 and 4.23 (incorporated by reference,
see § 1190.31(a)) structurally imprac-
ticable, the addition of one ‘‘unisex’’
toilet per floor containing one water
closet complying with ANSI A117.1–
1986, section 4.16 and one lavatory com-
plying with ANSI A117.1–1986, section
4.19, located adjacent to existing toilet
facilities, will be acceptable in lieu of
making existing toilet facilities for
each sex accessible.

(v) Assembly areas. (A) In alterations
where it is structurally impracticable
to disperse seating throughout the as-
sembly area, seating may be located in
collected areas as structurally feasible.
Seating shall adjoin an accessible
route that also serves as a means of
emergency egress.

(B) In alterations where it is struc-
turally impracticable to alter all per-
forming areas to be on an accessible
route, then at least one of each type
shall be made accessible.

(3) If power-driven vertical access
equipment (e.g., escalator) is planned
or installed where none existed pre-

viously, or if new stairs (other than
stairs installed to meet emergency exit
requirements) requiring major struc-
tural changes are planned or installed
where none existed previously, then a
means of accessible vertical access
shall be provided that complies with
ANSI A117.1–1986, section 4.8, Ramps;
ANSI A117.1–1986, section 4.10, Ele-
vators; or ANSI A117.1–1986, section
4.11, Platform Lifts (incorporated by
reference, see § 1190.31(a)) except to the
extent where it is structurally imprac-
ticable in transit facilities. All eleva-
tor control buttons shall be at least 3⁄4
in (19 mm) in their smallest dimension.
They shall be raised or flush.

(4) If alterations of single elements,
when considered together, amount to
an alteration of a space of a building or
facility, the entire space shall be made
accessible.

(b) Where a building or facility is va-
cated and it is totally altered, then it
shall comply with § 1190.31 Accessible
buildings and facilities: New construc-
tion, except to the extent where it is
structurally impracticable.

(c) Where substantial alteration oc-
curs to a building or facility, then each
element or space that is altered or
added shall comply with the applicable
provisions of § 1190.31, Accessible build-
ings and facilities: New construction,
except to the extent where it is struc-
turally impracticable and the altered
building or facility shall contain:

(1) At least one accessible route com-
plying with ANSI A1l7.1–1986, section
4.3, Accessible Routes (incorporated by
reference, see § 1190.31(a)), and para-
graph (a) of this section;

(2) At least one accessible entrance
complying with ANSI A117.1–1986, sec-
tion 4.14, Entrances (incorporated by
reference, see § 1190.31(a).). If additional
accessible entrances are altered, then
they shall comply with paragraph (a)(1)
of this section; and

(3) The following toilet facilities,
whichever number is greater:

(i) At least one toilet facility for
each sex in the altered building com-
plying with ANSI A117.1–1986, section
4.22, Toilet Rooms, Bathrooms, Bath-
ing Facilities, and Shower Rooms (in-
corporated by reference, see
§ 1190.31(a));



258

36 CFR Ch. XI (7–1–97 Edition)§ 1190.34

(ii) At least one toilet facility for
each sex on each substantially altered
floor, where such facilities are pro-
vided, complying with ANSI A117.1–
1986, section 4.22, Toilet Rooms, Bath-
rooms, Bathing Facilities, and Shower
Rooms (incorporated by reference, see
§ 1190.31(a));
In making the determination as to
what constitutes ‘‘substantial alter-
ation,’’ the agency issuing standards
for the facility shall consider the total
cost of all alterations (including but
not limited to electrical, mechanical,
plumbing, and structural changes) for a
building or facility within any twelve
(12) month period. For guidance in im-
plementing this provision, an alter-
ation to any building or facility is to
be considered substantial if the total
cost for this twelve month period
amounts to 50% or more of the full and
fair cash value of the building as de-
fined at § 1190.3.

(4) Exception. If the cost of the ele-
ments and spaces required by para-
graphs (c) (1), (2), and (3) of this sec-
tion, exceeds 15% of the total cost of
all other alterations, then a schedule
may be established by the standard-
setting and/or funding agency to pro-
vide the required improvements within
a 5 year period.

(5) Exception. If the alteration is lim-
ited solely to the electrical, mechani-
cal, or plumbing system and does not
involve the alteration of any elements
and spaces required to be accessible
under part 1190, then paragraph (c) of
this section, does not apply.

(6) Exception. Consideration shall be
given to providing accessible elements
and spaces in each altered building or
facility complying with:

(i) ANSI A117.1–1986, sections 4.6,
Parking Spaces and Passenger Loading
Zones, as modified by § 1190.31(s)(1);

(ii) ANSI A117.1–1986, section 4.15,
Drinking Fountains and Water Coolers;

(iii) ANSI A117.1–1986, section 4.23,
Storage;

(iv) ANSI A117.1–1986, section 4.26,
Alarms;

(v) ANSI A117.1–1986, section 4.29,
Telephones;

(vi) ANSI A117.1–1986, section 4.30,
Seating, Tables and Work Surfaces;

(vii) ANSI 4.31, Auditorium and As-
sembly Areas, as modified by

§ 1190.31(s)(1). (Incorporated by ref-
erence, see § 1190.31(a).)

(7) Exception: Mechanical rooms and
other spaces which normally are not
frequented by the public or employees
of the facility or which by nature of
their use are not required by the Archi-
tectural Barriers Act to be accessible
are excepted from paragraphs (c) (1),
(2), and (3) of this section.

[47 FR 33864, Aug. 4, 1982. Redesignated and
amended at 54 FR 5444, 5446, Feb. 3, 1989]

§ 1190.34 Accessible buildings and fa-
cilities: Leased.

(a) Buildings or facilities or portions
thereof leased by the Federal Govern-
ment shall comply with § 1190.31, New
construction, or shall incorporate the
features listed in § 1190.33(c), Alter-
ations. Where both types of buildings
are available for leasing, reasonable
preference must be given to buildings
or facilities complying with § 1190.31,
New construction.

(b) If space complying with para-
graph (a) of this section is not avail-
able, space may be leased only if the
space meets, or is altered to meet, the
following conditions:

(1) At least one accessible route is
provided from an accessible entrance
complying with § 1190.120, Entrances, to
those areas in which the principal ac-
tivities for which the building or facil-
ity was leased are conducted. Separate
accessible routes may be provided to
areas serving different groups of users
(e.g., the public, employees).

(2) The accessible route shall comply
with the requirements of § 1190.50,
Walks, floors, and accessible routes,
and provide access to whatever acces-
sible facilities are either required or
provided, such as accessible toilets.

(i) Toilet facilities, to the extent re-
quired for the ready intended use of the
building or facility, shall be provided
as follows—

(A) Where more than one toilet for
each sex is provided in a building or fa-
cility, at least one toilet facility which
complies with § 1190.150, Toilet and
bathing facilities, shall be provided for
each sex on each floor having toilets;
or

(B) In a building or facility providing
only one toilet for each sex, either one
unisex toilet or one toilet for each sex



259

Architectural and Transp. Barriers Compliance Board § 1190.40

complying with § 1190.150 shall be pro-
vided; or

(C) In a building or facility where
only one toilet is provided, one unisex
toilet complying with § 1190.150 shall be
provided.

(ii) Parking facilities, if a parking
area is included within the lease, shall
be provided complying with § 1190.60,
Parking and passenger loading zones,
to the extent feasible.

(3) Where an agency determines that
an area does not require the provision
of toilets or parking facilities for the
users or occupants of that area, noth-
ing in this section shall be construed to
require the provision of any such facili-
ties.

(4) Consideration shall be given to
providing accessible elements and
spaces in each altered building or facil-
ity complying with:

(i) Section 1190.160 Drinking foun-
tains and water coolers;

(ii) Section 1190.180 Alarms;
(iii) Section 1190.210 Telephones;
(iv) Section 1190.220 Seating, tables,

and work surfaces;
(v) Section 1190.230 Assembly areas;

and
(vi) Section 1190.240 Storage.
(c) If space leased in accordance with

the requirements of paragraph (a) or
(b) of this section is subsequently al-
tered, then the alterations shall com-
ply with the requirements of § 1190.33,
Alterations.

(d) If space leased in accordance with
the requirements of paragraph (a) or
(b) of this section is increased by con-
struction of an addition, the addition
shall comply with § 1190.32, Additions,
to the extent it is leased by the Federal
Government.

(e) If leased space at the time of leas-
ing meets past or present state or local
codes or the recommended standards of
the American National Standards In-
stitute (ANSI) A117.1 for accessibility
to physically handicapped people, and
provides the features required by this
section, the space may be used as is or
altered to comply with the technical
requirements of paragraph (a) or (b) of
this section.

(f) Once leased space in an existing
building is accessible or is made acces-
sible hereunder, no new accessibility
alterations shall be required under this

subpart except where alterations or ad-
ditions are made to the building which
are covered by paragraphs (c) and (d) of
this section.

(g) Exceptions. (1) If no space comply-
ing with paragraph (a) or (b) of this
section is available for leasing, space
as available may be leased without al-
terations:

(i) If the lease is necessary for offi-
cials servicing natural or human-made
disasters on an emergency basis;

(ii) If the space is used on an inter-
mittent basis; or

(iii) If the occupancy of the space is
for no more than twelve months. If
delays occur during the twelve months,
the short-term lease may be extended
for no more than an additional 12
months.

(2) Mechanical rooms and other
spaces which normally are not fre-
quented by the public or employees
with handicaps of the occupant agency
or which by nature of their use are not
required to be accessible are excepted
from this section.

[53 FR 35510, Sept. 14, 1988. Redesignated at
54 FR 5444, Feb. 3, 1989]

Subpart C—Technical Provisions

§ 1190.40 Technical specifications.

Features, elements and spaces re-
quired to be accessible by § 1190.31,
§ 1190.32, or § 1190.33 shall meet the tech-
nical requirements specified in the pro-
visions of sections 4.2 through 4.32 of
ANSI A117.1–1986, ‘‘American National
Standard for Buildings and Facilities—
Providing Accessibility and Usability
for Physically Handicapped People,’’
which is incorporated herein by ref-
erence, except as noted herein. This in-
corporation by reference was approved
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies may be obtained
from the American National Standards
Institute, Inc., 1430 Broadway, New
York, NY 10018. Copies may be in-
spected at the office of the U.S. Archi-
tectural and Transportation Barriers
Compliance Board, 1111 18th Street,
NW., Suite 501, Washington, DC or at
the Office of the Federal Register, 800
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North Capitol Street, NW., suite 700,
Washington, DC.

[54 FR 5447, Feb. 3, 1989]

§ 1190.50 Exceptions.
(a) In addition to ANSI A117.1–1986,

section 4.10 (incorporated by reference,
see § 1190.31(a)), Elevators, the follow-
ing requirement is added: Hall call but-
tons provided under ANSI A117.1–1986,
section 4.10.3 shall be raised or flush.

(b) Under ANSI A117.1–1986, section
4.7 (incorporated by reference, see
§ 1190.31(a)), Curb Ramps, and ANSI
117.1–1986, section 4.7.7, Warning Tex-
tures, and ANSI 117.1–1986, section
4.7.12, Uncurbed Intersections, shall
not apply.

(c) In addition to ANSI A117.1–1986,
section 4.28, Signage (incorporated by
reference, see § 1190.31(a)), there is
added the requirement that interior
tactile signage identifying rooms and
spaces be located alongside the door on
the latch side and be mounted at a
height between 54 in and 66 in (1370 mm
and 1675 mm) above the finished floor.

[54 FR 5447, Feb. 3, 1989]

Subpart D—Special Building or
Facility Types or Elements

§ 1190.60 Special building or facility
types.

The requirements specified in the
Uniform Federal Accessibility Stand-
ards (UFAS) in sections 5, Restaurants
and Cafeterias; 6, Health Care; 7, Mer-
cantile; 8, Libraries; and 9, Postal Fa-
cilities, are deemed to satisfy mini-
mum guidelines and requirements of

the ATBCB for accessibility standards
for those building and facility types.

[54 FR 5448, Feb. 3, 1989]

PART 1191—AMERICANS WITH DIS-
ABILITIES ACT (ADA) ACCESSIBIL-
ITY GUIDELINES FOR BUILDINGS
AND FACILITIES

1191.1 Accessibility guidelines.
1191.2 Temporary suspension of certain de-

tectable warning requirements.

APPENDIX A TO PART 1191—AMERICANS WITH

DISABILITIES ACT (ADA) ACCESSIBILITY

GUIDELINES FOR BUILDINGS AND FACILI-
TIES

AUTHORITY: 42 U.S.C. 12204.

SOURCE: 56 FR 35453, July 26, 1991, unless
otherwise noted.

§ 1191.1 Accessibility guidelines.

The accessibility guidelines for build-
ings and facilities for purposes of the
Americans with Disabilities Act are
found in the appendix to this part. The
guidelines are issued to assist the De-
partment of Justice and Department of
Transportation to establish accessibil-
ity standards to implement the legisla-
tion.

[56 FR 45518, Sept. 6, 1991]

§ 1191.2 Temporary suspension of cer-
tain detectable warning require-
ments.

The detectable warning requirements
contained in §§ 4.7.7, 4.29.5, and 4.29.6 of
Appendix A to this part are suspended
temporarily until July 26, 1998.

[61 FR 39324, July 29, 1996]



261

Architectural and Transp. Barriers Compliance Board § 1191.2

APPENDIX A TO PART 1191—AMERICANS WITH DISABILITIES ACT (ADA)
ACCESSIBILITY GUIDELINES FOR BUILDINGS AND FACILITIES
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PART 1192—AMERICANS WITH DIS-
ABILITIES ACT (ADA) ACCESSIBIL-
ITY GUIDELINES FOR TRANSPOR-
TATION VEHICLES

Subpart A—General

Sec.
1192.1 Purpose.
1192.2 Equivalent facilitation.
1192.3 Definitions.
1192.4 Miscellaneous instructions.

Subpart B—Buses, Vans and Systems
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1192.29 Interior circulation, handrails and
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1192.31 Lighting.
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1192.51 General.
1192.53 Doorways.
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Systems

1192.91 General.
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1192.113 Doorways.
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1192.119 Lighting.
1192.121 Public information system.
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1192.127 Sleeping compartments.

Subpart G—Over-the-Road Buses and
Systems

1192.151 General.
1192.153 Doors, steps and thresholds.
1192.155 Interior circulation, handrails and

stanchions.
1192.157 Lighting.
1192.159 Mobility aid accessibility. [Re-

served]

Subpart H—Other Vehicles and Systems

1192.171 General.
1192.173 Automated guideway transit vehi-

cles and systems.
1192.175 High-speed rail cars, monorails and

systems.
1192.177 Ferries, excursion boats and other

vessels. [Reserved]
1192.179 Trams, similar vehicles and sys-

tems.
FIGURES IN PART 1192
APPENDIX TO PART 1192—ADVISORY GUIDANCE

AUTHORITY: Americans With Disabilities
Act of 1990, Pub. L. 101–336, 104 Stat. 370 (42
U.S.C. 12204).

SOURCE: 56 FR 45558, Sept. 6, 1991, unless
otherwise noted.

Subpart A—General
§ 1192.1 Purpose.

This part provides minimum guide-
lines and requirements for accessibility
standards to be issued by the Depart-
ment of Transportation in 49 CFR part
37 for transportation vehicles required
to be accessible by the Americans with
Disabilities Act (ADA) of 1990 (42 U.S.C.
12101 et seq).

§ 1192.2 Equivalent facilitation.
Departures from particular technical

and scoping requirements of these
guidelines by use of other designs and
technologies are permitted where the
alternative designs and technologies
used will provide substantially equiva-
lent or greater access to and usability
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of the vehicle. Departures are to be
considered on a case-by-case basis by
the Department of Transportation
under the procedure set forth in 49 CFR
37.7.

§ 1192.3 Definitions.
Accessible means, with respect to ve-

hicles covered by this part, compliance
with the provisions of this part.

Automated guideway transit (AGT) sys-
tem means a fixed-guideway transpor-
tation system which operates with
automated (driverless) individual vehi-
cles or multi-car trains. Service may
be on a fixed schedule or in response to
a passenger-activated call button. Such
systems using small, slow moving vehi-
cles, often operated in airports and
amusement parks, are sometimes
called people movers.

Bus means any of several types of
self-propelled vehicles, other than an
over-the-road bus, generally rubber
tired, intended for use on city streets,
highways, and busways, including but
not limited to minibuses, forty- and
thirty-foot transit buses, articulated
buses, double-deck buses, and electric
powered trolley buses, used to provide
designated or specified public transpor-
tation services. Self-propelled, rubber
tire vehicles designed to look like an-
tique or vintage trolleys or streetcars
are considered buses.

Common wheelchairs and mobility aids
means belonging to a class of three or
four wheeled devices, usable indoors,
designed for and used by persons with
mobility impairments which do not ex-
ceed 30 inches in width and 48 inches in
length, measured 2 inches above the
ground, and do not weigh more than 600
pounds when occupied.

Commuter rail car means a rail pas-
senger car obtained by a commuter au-
thority (as defined by 49 CFR 37.3) for
use in commuter rail transportation.

Commuter rail transportation means
short-haul rail passenger service oper-
ating in metropolitan and suburban
areas, operated by a commuter author-
ity, whether within or across the geo-
graphical boundaries of a state, usually
characterized by reduced fare, multiple
ride, and commutation tickets and by
morning and evening peak period oper-
ations. This term does not include
light or rapid rail transportation.

Demand responsive system means any
system of transporting individuals, in-
cluding the provision of designated
public transportation service by public
entities and the provision of transpor-
tation service by private entities, in-
cluding but not limited to specified
public transportation service, which is
not a fixed route system.

Designated public transportation means
transportation provided by a public en-
tity (other than public school transpor-
tation) by bus, rail, or other convey-
ance (other than transportation by air-
craft or intercity or commuter rail
transportation) that provides the gen-
eral public with general or special serv-
ice, including charter service, on a reg-
ular and continuing basis.

Fixed route system means a system of
transporting individuals (other than by
aircraft), including the provision of
designated public transportation serv-
ice by public entities and the provision
of transportation service by private en-
tities, including but not limited to
specified public transportation service,
on which a vehicle is operated along a
prescribed route according to a fixed
schedule.

High speed rail means an intercity-
type rail service which operates pri-
marily on a dedicated guideway or
track not used, for the most part, by
freight, including, but not limited to,
trains on welded rail, magnetically
levitated (maglev) vehicles on a special
guideway, or other advanced tech-
nology vehicles, designed to travel at
speeds in excess of those possible on
other types of railroads.

Intercity rail passenger car means a
rail car intended for use by revenue
passengers obtained by the National
Railroad Passenger Corporation (Am-
trak) for use in intercity rail transpor-
tation.

Intercity rail transportation means
transportation provided by Amtrak.

Light rail means a streetcar-type ve-
hicle railway operated on city streets,
semi-private rights-of-way, or exclu-
sive private rights-of-way. Service may
be provided by step-entry vehicles or
by level-boarding.

New vehicle means a vehicle which is
offered for sale or lease after manufac-
ture without any prior use.
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Over-the-road bus means a vehicle
characterized by an elevated passenger
deck located over a baggage compart-
ment.

Rapid rail means a subway-type tran-
sit vehicle railway operated on exclu-
sive private rights-of-way with high-
level platform stations. Rapid rail may
also operate on elevated or at-grade
level track separated from other traf-
fic.

Remanufactured vehicle means a vehi-
cle which has been structurally re-
stored and has had new or rebuilt
major components installed to extend
its service life.

Specified public transportation means
transportation by bus, rail, or any
other conveyance (other than aircraft)
provided by a private entity to the gen-
eral public, with general or special
service (including charter service) on a
regular and continuing basis.

Tram means any of several types of
motor vehicles consisting of a tractor
unit, with or without passenger accom-
modations, and one or more passenger
trailer units, including but not limited
to vehicles providing shuttle service to
remote parking areas, between hotels
and other public accommodations, and
between and within amusement parks
and other recreation areas.

Used vehicle means a vehicle with
prior use.

§ 1192.4 Miscellaneous instructions.

(a) Dimensional conventions. Dimen-
sions that are not noted as minimum
or maximum are absolute.

(b) Dimensional tolerances. All dimen-
sions are subject to conventional engi-
neering tolerances for material prop-
erties and field conditions, including
normal anticipated wear not exceeding
accepted industry-wide standards and
practices.

(c) Notes. The text of these guidelines
does not contain notes or footnotes.
Additional information, explanations,
and advisory materials are located in
the appendix.

(d) General terminology. The terms
used in this part shall have the follow-
ing meanings:

(1) Comply with means meet one or
more specification of these guidelines.

(2) If or if * * * then denotes a speci-
fication that applies only when the
conditions described are present.

(3) May denotes an option or alter-
native.

(4) Shall denotes a mandatory speci-
fication or requirement.

(5) Should denotes an advisory speci-
fication or recommendation and is used
only in the appendix to this part.

Subpart B—Buses, Vans and
Systems

§ 1192.21 General.
(a) New, used or remanufactured

buses and vans (except over-the-road
buses covered by subpart G of this
part), to be considered accessible by
regulations issued by the Department
of Transportation in 49 CFR part 37,
shall comply with the applicable provi-
sions of this subpart.

(b) If portions of the vehicle are
modified in a way that affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible buses be retro-
fitted with lifts, ramps or other board-
ing devices.

§ 1192.23 Mobility aid accessibility.
(a) General. All vehicles covered by

this subpart shall provide a level-
change mechanism or boarding device
(e.g., lift or ramp) complying with
paragraph (b) or (c) of this section and
sufficient clearances to permit a wheel-
chair or other mobility aid user to
reach a securement location. At least
two securement locations and devices,
complying with paragraph (d) of this
section, shall be provided on vehicles
in excess of 22 feet in length; at least
one securement location and device,
complying with paragraph (d) of this
section, shall be provided on vehicles 22
feet in length or less.

(b) Vehicle lift—(1) Design load. The
design load of the lift shall be at least
600 pounds. Working parts, such as ca-
bles, pulleys, and shafts, which can be
expected to wear, and upon which the
lift depends for support of the load,
shall have a safety factor of at least
six, based on the ultimate strength of
the material. Nonworking parts, such
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as platform, frame, and attachment
hardware which would not be expected
to wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
vehicle brakes, transmission, or door,
or shall provide other appropriate
mechanisms or systems, to ensure that
the vehicle cannot be moved when the
lift is not stowed and so the lift cannot
be deployed unless the interlocks or
systems are engaged. The lift shall de-
ploy to all levels (i.e., ground, curb,
and intermediate positions) normally
encountered in the operating environ-
ment. Where provided, each control for
deploying, lowering, raising, and stow-
ing the lift and lowering the roll-off
barrier shall be of a momentary con-
tact type requiring continuous manual
pressure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where the lift is de-
signed to deploy with its long dimen-
sion parallel to the vehicle axis and
which pivots into or out of the vehicle
while occupied (i.e., rotary lift), the re-
quirements of this paragraph prohibit-
ing the lift from being stowed while oc-
cupied shall not apply if the stowed po-
sition is within the passenger compart-
ment and the lift is intended to be
stowed while occupied.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground level
with a lift occupant, and raising and
stowing the empty lift if the power to
the lift fails. No emergency method,
manual or otherwise, shall be capable
of being operated in a manner that
could be hazardous to the lift occupant
or to the operator when operated ac-
cording to manufacturer’s instructions,
and shall not permit the platform to be
stowed or folded when occupied, unless
the lift is a rotary lift and is intended
to be stowed while occupied.

(4) Power or equipment failure. Plat-
forms stowed in a vertical position, and

deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the
platform during its operation. A mov-
able barrier or inherent design feature
shall prevent a wheelchair or mobility
aid from rolling off the edge closest to
the vehicle until the platform is in its
fully raised position. Each side of the
lift platform which extends beyond the
vehicle in its raised position shall have
a barrier a minimum 11⁄2 inches high.
Such barriers shall not interfere with
maneuvering into or out of the aisle.
The loading-edge barrier (outer bar-
rier) which functions as a loading ramp
when the lift is at ground level, shall
be sufficient when raised or closed, or a
supplementary system shall be pro-
vided, to prevent a power wheelchair or
mobility aid from riding over or defeat-
ing it. The outer barrier of the lift
shall automatically raise or close, or a
supplementary system shall automati-
cally engage, and remain raised,
closed, or engaged at all times that the
platform is more than 3 inches above
the roadway or sidewalk and the plat-
form is occupied. Alternatively, a bar-
rier or system may be raised, lowered,
opened, closed, engaged, or disengaged
by the lift operator, provided an inter-
lock or inherent design feature pre-
vents the lift from rising unless the
barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The platform sur-
face shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The platform shall have a min-
imum clear width of 281⁄2 inches at the
platform, a minimum clear width of 30
inches measured from 2 inches above
the platform surface to 30 inches above
the platform, and a minimum clear
length of 48 inches measured from 2
inches above the surface of the plat-
form to 30 inches above the surface of
the platform. (See Fig. 1)

(7) Platform gaps. Any openings be-
tween the platform surface and the
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raised barriers shall not exceed 5⁄8 inch
in width. When the platform is at vehi-
cle floor height with the inner barrier
(if applicable) down or retracted, gaps
between the forward lift platform edge
and the vehicle floor shall not exceed 1⁄2
inch horizontally and 5⁄8 inch verti-
cally. Platforms on semi-automatic
lifts may have a hand hold not exceed-
ing 11⁄2 inches by 41⁄2 inches located be-
tween the edge barriers.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8, measured on level ground, for a
maximum rise of 3 inches, and the
transition from roadway or sidewalk to
ramp may be vertical without edge
treatment up to 1⁄4 inch. Thresholds be-
tween 1⁄4 inch and 1⁄2 inch high shall be
beveled with a slope no greater than
1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of vehicle roll or pitch) in
any direction between its unloaded po-
sition and its position when loaded
with 600 pounds applied through a 26
inch by 26 inch test pallet at the cen-
troid of the platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchair and mobility aid
users.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
platform may be marked to indicate a
preferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails on two
sides, which move in tandem with the
lift, and which shall be graspable and
provide support to standees throughout
the entire lift operation. Handrails
shall have a usable component at least

8 inches long with the lowest portion a
minimum 30 inches above the platform
and the highest portion a maximum 80
inches above the platform. The hand-
rails shall be capable of withstanding a
force of 100 pounds concentrated at any
point on the handrail without perma-
nent deformation of the rail or its sup-
porting structure. The handrail shall
have a cross-sectional diameter be-
tween 11⁄4 inches and 11⁄2 inches or shall
provide an equivalent grasping surface,
and have eased edges with corner radii
of not less than 1⁄8 inch. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface. Handrails
shall not interfere with wheelchair or
mobility aid maneuverability when en-
tering or leaving the vehicle.

(c) Vehicle ramp—(1) Design load.
Ramps 30 inches or longer shall support
a load of 600 pounds, placed at the cen-
troid of the ramp distributed over an
area of 26 inches by 26 inches, with a
safety factor of at least 3 based on the
ultimate strength of the material.
Ramps shorter than 30 inches shall sup-
port a load of 300 pounds.

(2) Ramp surface. The ramp surface
shall be continuous and slip resistant;
shall not have protrusions from the
surface greater than 1⁄4 inch high; shall
have a clear width of 30 inches; and
shall accommodate both four-wheel
and three-wheel mobility aids.

(3) Ramp threshold. The transition
from roadway or sidewalk and the
transition from vehicle floor to the
ramp may be vertical without edge
treatment up to 1⁄4 inch. Changes in
level between 1⁄4 inch and 1⁄2 inch shall
be beveled with a slope no greater than
1:2.

(4) Ramp barriers. Each side of the
ramp shall have barriers at least 2
inches high to prevent mobility aid
wheels from slipping off.

(5) Slope. Ramps shall have the least
slope practicable and shall not exceed
1:4 when deployed to ground level. If
the height of the vehicle floor from
which the ramp is deployed is 3 inches
or less above a 6-inch curb, a maximum
slope of 1:4 is permitted; if the height
of the vehicle floor from which the
ramp is deployed is 6 inches or less, but
greater than 3 inches, above a 6-inch
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curb, a maximum slope of 1:6 is per-
mitted; if the height of the vehicle
floor from which the ramp is deployed
is 9 inches or less, but greater than 6
inches, above a 6-inch curb, a maxi-
mum slope of 1:8 is permitted; if the
height of the vehicle floor from which
the ramp is deployed is greater than 9
inches above a 6-inch curb, a slope of
1:12 shall be achieved. Folding or tele-
scoping ramps are permitted provided
they meet all structural requirements
of this section.

(6) Attachment. When in use for board-
ing or alighting, the ramp shall be
firmly attached to the vehicle so that
it is not subject to displacement when
loading or unloading a heavy power
mobility aid and that no gap between
vehicle and ramp exceeds 5⁄8 inch.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps, including portable
ramps stowed in the passenger area, do
not impinge on a passenger’s wheel-
chair or mobility aid or pose any haz-
ard to passengers in the event of a sud-
den stop or maneuver.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the vehicle
while starting to board, and to con-
tinue to use them throughout the
boarding process, and shall have the
top between 30 inches and 38 inches
above the ramp surface. The handrails
shall be capable of withstanding a force
of 100 pounds concentrated at any point
on the handrail without permanent de-
formation of the rail or its supporting
structure. The handrail shall have a
cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall
not interfere with wheelchair or mobil-
ity aid maneuverability when entering
or leaving the vehicle.

(d) Securement devices—(1) Design load.
Securement systems on vehicles with
GVWRs of 30,000 pounds or above, and
their attachments to such vehicles,
shall restrain a force in the forward
longitudinal direction of up to 2,000
pounds per securement leg or clamping
mechanism and a minimum of 4,000
pounds for each mobility aid. Secure-

ment systems on vehicles with GVWRs
of up to 30,000 pounds, and their attach-
ments to such vehicles, shall restrain a
force in the forward longitudinal direc-
tion of up to 2,500 pounds per secure-
ment leg or clamping mechanism and a
minimum of 5,000 pounds for each mo-
bility aid.

(2) Location and size. The securernent
system shall be placed as near to the
accessible entrance as practicable and
shall have a clear floor area of 30
inches by 48 inches. Such space shall
adjoin, and may overlap, an access
path. Not more than 6 inches of the re-
quired clear floor space may be accom-
modated for footrests under another
seat provided there is a minimum of 9
inches from the floor to the lowest part
of the seat overhanging the space. Se-
curement areas may have fold-down
seats to accommodate other passengers
when a wheelchair or mobility aid is
not occupying the area, provided the
seats, when folded up, do not obstruct
the clear floor space required. (See Fig.
2)

(3) Mobility aids accommodated. The
securement system shall secure com-
mon wheelchairs and mobility aids and
shall either be automatic or easily at-
tached by a person familiar with the
system and mobility aid and having av-
erage dexterity.

(4) Orientation. In vehicles in excess
of 22 feet in length, at least one secure-
ment device or system required by
paragraph (a) of this section shall se-
cure the wheelchair or mobility aid
facing toward the front of the vehicle.
In vehicles 22 feet in length or less, the
required securement device may secure
the wheelchair or mobility aid either
facing toward the front of the vehicle
or rearward. Additional securement de-
vices or systems shall secure the
wheelchair or mobility aid facing for-
ward or rearward. Where the wheel-
chair or mobility aid is secured facing
the rear of the vehicle, a padded barrier
shall be provided. The padded barrier
shall extend from a height of 38 inches
from the vehicle floor to a height of 56
inches from the vehicle floor with a
width of 18 inches, laterally centered
immediately in back of the seated indi-
vidual. Such barriers need not be solid
provided equivalent protection is af-
forded.
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(5) Movement. When the wheelchair or
mobility aid is secured in accordance
with manufacturer’s instructions, the
securement system shall limit the
movement of an occupied wheelchair or
mobility aid to no more than 2 inches
in any direction under normal vehicle
operating conditions.

(6) Stowage. When not being used for
securement, or when the securement
area can be used by standees, the se-
curement system shall not interfere
with passenger movement, shall not
present any hazardous condition, shall
be reasonably protected from vandal-
ism, and shall be readily accessed when
needed for use.

(7) Seat belt and shoulder harness. For
each wheelchair or mobility aid secure-
ment device provided, a passenger seat
belt and shoulder harness, complying
with all applicable provisions of 49 CFR
part 571, shall also be provided for use
by wheelchair or mobility aid users.
Such seat belts and shoulder harnesses
shall not be used in lieu of a device
which secures the wheelchair or mobil-
ity aid itself.

§ 1192.25 Doors, steps and thresholds.
(a) Slip resistance. All aisles, steps,

floor areas where people walk and
floors in securement locations shall
have slip-resistant surfaces.

(b) Contrast. All step edges, thresh-
olds, and the boarding edge of ramps or
lift platforms shall have a band of
color(s) running the full width of the
step or edge which contrasts from the
step tread and riser, or lift or ramp
surface, either light-on-dark or dark-
on-light.

(c) Door height. For vehicles in excess
of 22 feet in length, the overhead clear-
ance between the top of the door open-
ing and the raised lift platform, or
highest point of a ramp, shall be a min-
imum of 68 inches. For vehicles of 22
feet in length or less, the overhead
clearance between the top of the door
opening and the raised lift platform, or
highest point of a ramp, shall be a min-
imum of 56 inches.

§ 1192.27 Priority seating signs.
(a) Each vehicle shall contain sign(s)

which indicate that seats in the front
of the vehicle are priority seats for per-
sons with disabilities, and that other

passengers should make such seats
available to those who wish to use
them. At least one set of forward-fac-
ing seats shall be so designated.

(b) Each securement location shall
have a sign designating it as such.

(c) Characters on signs required by
paragraphs (a) and (b) of this section
shall have a width-to-height ratio be-
tween 3:5 and 1:1 and a stroke width-to-
height ratio between 1:5 and 1:10, with
a minimum character height (using an
upper case ‘‘X’’) of 5⁄8 inch, with ‘‘wide’’
spacing (generally, the space between
letters shall be 1⁄16 the height of upper
case letters), and shall contrast with
the background either light-on-dark or
dark-on-light.

§ 1192.29 Interior cIrculation, hand-
rails and stanchions.

(a) Interior handrails and stanchions
shall permit sufficient turning and ma-
neuvering space for wheelchairs and
other mobility aids to reach a secure-
ment location from the lift or ramp.

(b) Handrails and stanchions shall be
provided in the entrance to the vehicle
in a configuration which allows persons
with disabilities to grasp such assists
from outside the vehicle while starting
to board, and to continue using such
assists throughout the boarding and
fare collection process. Handrails shall
have a cross-sectional diameter be-
tween 11⁄4 inches and 11⁄2 inches or shall
provide an equivalent grasping surface,
and have eased edges with corner radii
of not less than 1⁄8 inch. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface. Where on-
board fare collection devices are used
on vehicles in excess of 22 feet in
length, a horizontal passenger assist
shall be located across the front of the
vehicle and shall prevent passengers
from sustaining injuries on the fare
collection device or windshield in the
event of a sudden deceleration. With-
out restricting the vestibule space, the
assist shall provide support for a board-
ing passenger from the front door
through the boarding procedure. Pas-
sengers shall be able to lean against
the assist for security while paying
fares.

(c) For vehicles in excess of 22 feet in
length, overhead handrail(s) shall be
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provided which shall be continuous ex-
cept for a gap at the rear doorway.

(d) Handrails and stanchions shall be
sufficient to permit safe boarding, on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

(e) For vehicles in excess of 22 feet in
length with front-door lifts or ramps,
vertical stanchions immediately be-
hind the driver shall either terminate
at the lower edge of the aisle-facing
seats, if applicable, or be ‘‘dog-legged’’
so that the floor attachment does not
impede or interfere with wheelchair
footrests. If the driver seat platform
must be passed by a wheelchair or mo-
bility aid user entering the vehicle, the
platform, to the maximum extent prac-
ticable, shall not extend into the aisle
or vestibule beyond the wheel housing.

(f) For vehicles in excess of 22 feet in
length, the minimum interior height
along the path from the lift to the se-
curement location shall be 68 inches.
For vehicles of 22 feet in length or less,
the minimum interior height from lift
to securement location shall be 56
inches.

§ 1192.31 Lighting.
(a) Any stepwell or doorway imme-

diately adjacent to the driver shall
have, when the door is open, at least 2
foot-candles of illumination measured
on the step tread or lift platform.

(b) Other stepwells and doorways, in-
cluding doorways in which lifts or
ramps are installed, shall have, at all
times, at least 2 foot-candles of illu-
mination measured on the step tread,
or lift or ramp, when deployed at the
vehicle floor level.

(c) The vehicle doorways, including
doorways in which lifts or ramps are
installed, shall have outside light(s)
which, when the door is open, provide
at least 1 foot-candle of illumination
on the street surface for a distance of 3
feet perpendicular to all points on the
bottom step tread outer edge. Such
light(s) shall be located below window
level and shielded to protect the eyes
of entering and exiting passengers.

§ 1192.33 Fare box.
Where provided, the farebox shall be

located as far forward as practicable
and shall not obstruct traffic in the

vestibule, especially wheelchairs or
mobility aids.

§ 1192.35 Public informatIon system.

(a) Vehicles in excess of 22 feet in
length, used in multiple-stop, fixed-
route service, shall be equipped with a
public address system permitting the
driver, or recorded or digitized human
speech messages, to announce stops
and provide other passenger informa-
tion within the vehicle.

(b) [Reserved]

§ 1192.37 Stop request.

(a) Where passengers may board or
alight at multiple stops at their op-
tion, vehicles in excess of 22 feet in
length shall provide controls adjacent
to the securement location for request-
ing stops and which alerts the driver
that a mobility aid user wishes to dis-
embark. Such a system shall provide
auditory and visual indications that
the request has been made.

(b) Controls required by paragraph
(a) of this section shall be mounted no
higher than 48 inches and no lower
than 15 inches above the floor, shall be
operable with one hand and shall not
require tight grasping, pinching, or
twisting of the wrist. The force re-
quired to activate controls shall be no
greater than 5 lbf (22.2 N).

§ 1192.39 Destination and route signs.

(a) Where destination or route infor-
mation is displayed on the exterior of a
vehicle, each vehicle shall have illumi-
nated signs on the front and boarding
side of the vehicle.

(b) Characters on signs required by
paragraph (a) of this section shall have
a width-to-height ratio between 3:5 and
1:1 and a stroke width-to-height ratio
between 1:5 and 1:10, with a minimum
character height (using an upper case
‘‘X’’) of 1 inch for signs on the boarding
side and a minimum character height
of 2 inches for front ‘‘headsigns’’, with
‘‘wide’’ spacing (generally, the space
between letters shall be 1⁄16 the height
of upper case letters), and shall con-
trast with the background, either dark-
on-light or light-on-dark.
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Subpart C—Rapid Rail Vehicles
and Systems

§ 1192.51 General.
(a) New, used and remanufactured

rapid rail vehicles, to be considered ac-
cessible by regulations issued by the
Department of Transportation in 49
CFR part 37, shall comply with this
subpart.

(b) If portions of the vehicle are
modified in a way that affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible vehicles be ret-
rofitted with lifts, ramps or other
boarding devices.

(c) Existing vehicles which are retro-
fitted to comply with the ‘‘one-car-per-
train rule’’ of 49 CFR 37.93 shall comply
with §§ 1192.55, 1192.57(b), 1192.59 and
shall have, in new and key stations, at
least one door complying with
§ 1192.53(a)(1), (b) and (d). Removal of
seats is not required. Vehicles pre-
viously designed and manufactured in
accordance with the accessibility re-
quirements of 49 CFR part 609 or De-
partment of Transportation regula-
tions implementing section 504 of the
Rehabilitation Act of 1973 that were in
effect before October 7, 1991, and which
can be entered and used from stations
in which they are to be operated, may
be used to satisfy the requirements of
49 CFR 37.93.

§ 1192.53 Doorways.
(a) Clear width. (1) Passenger door-

ways on vehicle sides shall have clear
openings at least 32 inches wide when
open.

(2) If doorways connecting adjoining
cars in a multi-car train are provided,
and if such doorway is connected by an
aisle with a minimum clear width of 30
inches to one or more spaces where
wheelchair or mobility aid users can be
accommodated, then such doorway
shall have a minimum clear opening of
30 inches to permit wheelchair and mo-
bility aid users to be evacuated to an
adjoining vehicle in an emergency.

(b) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of accessible vehicles
operating on an accessible and rapid

rail system unless all vehicles area ac-
cessible and are not marked by the ac-
cess symbol. (See Fig. 6)

(c) Signals. Auditory and visual warn-
ing signals shall be provided to alert
passengers of closing doors.

(d) Coordination with boarding plat-
form—(1) Requirements. Where new vehi-
cles will operate in new stations, the
design of vehicles shall be coordinated
with the boarding platform design such
that the horizontal gap between each
vehicle door at rest and the platform
shall be no greater than 3 inches and
the height of the vehicle floor shall be
within plus or minus 5⁄8 inch of the
platform height under all normal pas-
senger load conditions. Vertical align-
ment may be accomplished by vehicle
air suspension or other suitable means
of meeting the requirement.

(2) Exception. New vehicles operating
in existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height. At key sta-
tions, the horizontal gap between at
least one door of each such vehicle and
the platform shall be no greater than 3
inches.

(3) Exception. Retrofitted vehicles
shall be coordinated with the platform
in new and key stations such that the
horizontal gap shall be no greater than
4 inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

§ 1192.55 Priority seating sIgns.

(a) Each vehicle shall contain sign(s)
which indicate that certain seats are
priority seats for persons with disabil-
ities, and that other passengers should
make such seats available to those who
wish to use them.

(b) Characters on signs required by
paragraph (a) of this section shall have
a width-to-height ratio between 3:5 and
1:1 and a stroke width-to-height ratio
between 1:5 and 1:10, with a minimum
character height (using an upper case
‘‘X’’) of 5⁄8 inch, with ‘‘Wide’’ spacing
(generally, the space between letters
shall be 1⁄16 the height of upper case let-
ters), and shall contrast with the back-
ground, either light-on-dark or dark-
on-light.
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§ 1192.57 InterIor circulation, hand-
rails and stanchions.

(a) Handrails and stanchions shall be
provided to assist safe boarding, on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

(b) Handrails, stanchions, and seats
shall allow a route at least 32 inches
wide so that at least two wheelchair or
mobility aid users can enter the vehi-
cle and position the wheelchairs or mo-
bility aids in areas, each having a min-
imum clear space of 48 inches by 30
inches, which do not unduly restrict
movement of other passengers. Space
to accommodate wheelchairs and mo-
bility aids may be provided within the
normal area used by standees and des-
ignation of specific spaces is not re-
quired. Particular attention shall be
given to ensuring maximum maneuver-
ability immediately inside doors.
Ample vertical stanchions from ceiling
to seat-back rails shall be provided.
Vertical stanchions from ceiling to
floor shall not interfere with wheel-
chair or mobility aid user circulation
and shall be kept to a minimum in the
vicinity of doors.

(c) The diameter or width of the grip-
ping surface of handrails and stan-
chions shall be 11⁄4 inches to 11⁄2 inches
or provide an equivalent gripping sur-
face and shall provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface.

§ 1192.59 Floor surfaces.
Floor surfaces on aisles, places for

standees, and areas where wheelchair
and mobility aid users are to be accom-
modated shall be slip-resistant.

§ 1192.61 Public information system.
(a)(1) Requirements. Each vehicle shall

be equipped with a public address sys-
tem permitting transportation system
personnel, or recorded or digitized
human speech messages, to announce
stations and provide other passenger
information. Alternative systems or
devices which provide equivalent ac-
cess are also permitted. Each vehicle
operating in stations having more than
one line or route shall have an external
public address system to permit trans-
portation system personnel, or re-
corded or digitized human speech mes-

sages, to announce train, route, or line
identification information.

(2) Exception. Where station an-
nouncement systems provide informa-
tion on arriving trains, an external
train speaker is not required.

(b) [Reserved]

§ 1192.63 Between-car barriers.

(a) Requirement. Suitable devices or
systems shall be provided to prevent,
deter or warn individuals from inad-
vertently stepping off the platform be-
tween cars. Acceptable solutions in-
clude, but are not limited to, panto-
graph gates, chains, motion detectors
or similar devices.

(b) Exception. Between-car barriers
are not required where platform
screens are provided which close off the
platform edge and open only when
trains are correctly aligned with the
doors.

Subpart D—Light Rail Vehicles and
Systems

§ 1192.71 General.

(a) New, used and remanufactured
light rail vehicles, to be considered ac-
cessible by regulations issued by the
Department of Transportation in 49
CFR part 37, shall comply with this
subpart.

(b)(1) Vehicles intended to be oper-
ated solely in light rail systems con-
fined entirely to a dedicated right-of-
way, and for which all stations or stops
are designed and constructed for reve-
nue service after the effective date of
standards for design and construction
issued pursuant to subpart C of 49 CFR
part 37, shall provide level boarding
and shall comply with §§ 1192.73(d)(1)
and 1192.85.

(2) Vehicles designed for, and oper-
ated on, pedestrian malls, city streets,
or other areas where level boarding is
not practicable shall provide wayside
or car-borne lifts, mini-high platforms,
or other means of access in compliance
with § 1192.83 (b) or (c).

(c) If portions of the vehicle are
modified in a way that affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
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subpart. This provision does not re-
quire that inaccessible vehicles be ret-
rofitted with lifts, ramps or other
boarding devices.

(d) Existing vehicles retrofitted to
comply with the ‘‘one-car-per-train
rule’’ at 49 CFR 37.93 shall comply with
§§ 1192.75, 1192.77(c), 1192.79(a) and
1192.83(a) and shall have, in new and
key stations, at least one door which
complies with § 1192.73 (a)(1), (b) and
(d). Vehicles previously designed and
manufactured in accordance with the
accessibility requirements of 49 CFR
part 609 or Department of Transpor-
tation regulations implementing sec-
tion 504 of the Rehabilitation Act of
1973 that were in effect before October
7, 1991, and which can be entered and
used from stations in which they are to
be operated, may be used to satisfy the
requirements of 49 CFR 37.93.

§ 1192.73 Doorways.
(a) Clear width. (1) All passenger door-

ways on vehicle sides shall have mini-
mum clear openings of 32 inches when
open.

(2) If doorways connecting adjoining
cars in a multi-car train are provided,
and if such doorway is connected by an
aisle with a minimum clear width of 30
inches to one or more spaces where
wheelchair or mobility aid users can be
accommodated, then such doorway
shall have a minimum clear opening of
30 inches to permit wheelchair and mo-
bility aid users to be evacuated to an
adjoining vehicle in an emergency.

(b) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of each vehicle operat-
ing on an accessible light rail system
unless all vehicles are accessible and
are not marked by the access symbol
(See Fig. 6).

(c) Signals. Auditory and visual warn-
ing signals shall be provided to alert
passengers of closing doors.

(d) Coordination with boarding plat-
form—(1) Requirements. The design of
level-entry vehicles shall be coordi-
nated with the boarding platform or
mini-high platform design so that the
horizontal gap between a vehicle at
rest and the platform shall be no great-
er than 3 inches and the height of the
vehicle floor shall be within plus or
minus 5⁄8 inch of the platform height.

Vertical alignment may be accom-
plished by vehicle air suspension, auto-
matic ramps or lifts, or any combina-
tion.

(2) Exception. New vehicles operating
in existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height. At key sta-
tions, the horizontal gap between at
least one door of each such vehicle and
the platform shall be no greater than 3
inches.

(3) Exception. Retrofitted vehicles
shall be coordinated with the platform
in new and key stations such that the
horizontal gap shall be no greater than
4 inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

(4) Exception. Where it is not oper-
ationally or structurally practicable to
meet the horizontal or vertical require-
ments of paragraphs (d) (1), (2) or (3) of
this section, platform or vehicle de-
vices complying with § 1192.83(b) or
platform or vehicle mounted ramps or
bridge plates complying with
§ 1192.83(c) shall be provided.

§ 1192.75 Priority seating signs.

(a) Each vehicle shall contain sign(s)
which indicate that certain seats are
priority seats for persons with disabil-
ities, and that other passengers should
make such seats available to those who
wish to use them.

(b) Where designated wheelchair or
mobility aid seating locations are pro-
vided, signs shall indicate the location
and advise other passengers of the need
to permit wheelchair and mobility aid
users to occupy them.

(c) Characters on signs required by
paragraph (a) or (b) of this section
shall have a width-to-height ratio be-
tween 3:5 and 1:1 and a stroke width-to-
height ratio between 1:5 and 1:10, with
a minimum character height (using an
upper case ‘‘X’’) of 5⁄8 inch, with ‘‘wide’’
spacing (generally, the space between
letters shall be 1⁄16 the height of upper
case letters), and shall contrast with
the background, either light-on-dark or
dark-on-light.
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§ 1192.77 Interior circulation, hand-
rails and stanchions.

(a) Handrails and stanchions shall be
sufficient to permit safe boarding, on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

(b) At entrances equipped with steps,
handrails and stanchions shall be pro-
vided in the entrance to the vehicle in
a configuration which allows pas-
sengers to grasp such assists from out-
side the vehicle while starting to
board, and to continue using such
handrails or stanchions throughout the
boarding process. Handrails shall have
a cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Where on-board fare
collection devices are used, a hori-
zontal passenger assist shall be located
between boarding passengers and the
fare collection device and shall prevent
passengers from sustaining injuries on
the fare collection device or windshield
in the event of a sudden deceleration.
Without restricting the vestibule
space, the assist shall provide support
for a boarding passenger from the door
through the boarding procedure. Pas-
sengers shall be able to lean against
the assist for security while paying
fares.

(c) At all doors on level-entry vehi-
cles, and at each entrance accessible by
lift, ramp, bridge plate or other suit-
able means, handrails, stanchions, pas-
senger seats, vehicle driver seat plat-
forms, and fare boxes, if applicable,
shall be located so as to allow a route
at least 32 inches wide so that at least
two wheelchair or mobility aid users
can enter the vehicle and position the
wheelchairs or mobility aids in areas,
each having a minimum clear space of
48 inches by 30 inches, which do not un-
duly restrict movement of other pas-
sengers. Space to accommodate wheel-
chairs and mobility aids may be pro-
vided within the normal area used by
standees and designation of specific
spaces is not required. Particular at-
tention shall be given to ensuring max-
imum maneuverability immediately

inside doors. Ample vertical stanchions
from ceiling to seat-back rails shall be
provided. Vertical stanchions from
ceiling to floor shall not interfere with
wheelchair or mobility aid circulation
and shall be kept to a minimum in the
vicinity of accessible doors.

§ 1192.79 Floors, steps and thresholds.
(a) Floor surfaces on aisles, step

treads, places for standees, and areas
where wheelchair and mobility aid
users are to be accommodated shall be
slip-resistant.

(b) All thresholds and step edges
shall have a band of color(s) running
the full width of the step or threshold
which contrasts from the step tread
and riser or adjacent floor, either light-
on-dark or dark-on-light.

§ 1192.81 Lighting.
(a) Any stepwell or doorway with a

lift, ramp or bridge plate immediately
adjacent to the driver shall have, when
the door is open, at least 2 footcandles
of illumination measured on the step
tread or lift platform.

(b) Other stepwells, and doorways
with lifts, ramps or bridge plates, shall
have, at all times, at least 2 foot-
candles of illumination measured on
the step tread or lift or ramp, when de-
ployed at the vehicle floor level.

(c) The doorways of vehicles not op-
erating at lighted station platforms
shall have outside lights which provide
at least 1 footcandle of illumination on
the station platform or street surface
for a distance of 3 feet perpendicular to
all points on the bottom step tread.
Such lights shall be located below win-
dow level and shielded to protect the
eyes of entering and exiting pas-
sengers.

§ 1192.83 Mobility aid accessibility.
(a)(1) General. All new light rail vehi-

cles, other than level entry vehicles,
covered by this subpart shall provide a
level-change mechanism or boarding
device (e.g., lift, ramp or bridge plate)
complying with either paragraph (b) or
(c) of this section and sufficient clear-
ances to permit at least two wheelchair
or mobility aid users to reach areas,
each with a minimum clear floor space
of 48 inches by 30 inches, which do not
unduly restrict passenger flow. Space
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to accommodate wheelchairs and mo-
bility aids may be provided within the
normal area used by standees and des-
ignation of specific spaces is not re-
quired.

(2) Exception. If lifts, ramps or bridge
plates meeting the requirements of this
section are provided on station plat-
forms or other stops, or mini-high plat-
forms complying with § 1192.73(d) are
provided, at stations or stops required
to be accessible by 49 CFR part 37, the
vehicle is not required to be equipped
with a car-borne device. Where each
new vehicle is compatible with a single
platform-mounted access system or de-
vice, additional systems or devices are
not required for each vehicle provided
that the single device could be used to
provide access to each new vehicle if
passengers using wheelchairs or mobil-
ity aids could not be accommodated on
a single vehicle.

(b) Vehicle lift—(1) Design load. The
design load of the lift shall be at least
600 pounds. Working parts, such as ca-
bles, pulleys, and shafts, which can be
expected to wear, and upon which the
lift depends for support of the load,
shall have a safety factor of at least
six, based on the ultimate strength of
the material. Nonworking parts, such
as platform, frame, and attachment
hardware which would not be expected
to wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
vehicle brakes, propulsion system, or
door, or shall provide other appropriate
mechanisms or systems, to ensure that
the vehicle cannot be moved when the
lift is not stowed and so the lift cannot
be deployed unless the interlocks or
systems are engaged. The lift shall de-
ploy to all levels (i.e., ground, curb,
and intermediate positions) normally
encountered in the operating environ-
ment. Where provided, each control for
deploying, lowering, raising, and stow-
ing the lift and lowering the roll-off
barrier shall be of a momentary con-
tact type requiring continuous manual
pressure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or

lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where physical or safe-
ty constraints prevent the deployment
at some stops of a lift having its long
dimension perpendicular to the vehicle
axis, the transportation entity may
specify a lift which is designed to de-
ploy with its long dimension parallel to
the vehicle axis and which pivots into
or out of the vehicle while occupied
(i.e., ‘‘rotary lift’’). The requirements
of paragraph (b)(2)(i) of this section
prohibiting the lift from being stowed
while occupied shall not apply to a lift
design of this type if the stowed posi-
tion is within the passenger compart-
ment and the lift is intended to be
stowed while occupied.

(iii) Exception. The brake or propul-
sion system interlocks requirement
does not apply to a station platform
mounted lift provided that a mechani-
cal, electrical or other system operates
to ensure that vehicles do not move
when the lift is in use.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground level
with a lift occupant, and raising and
stowing the empty lift if the power to
the lift fails. No emergency method,
manual or otherwise, shall be capable
of being operated in a manner that
could be hazardous to the lift occupant
or to the operator when operated ac-
cording to manufacturer’s instructions,
and shall not permit the platform to be
stowed or folded when occupied, unless
the lift is a rotary lift intended to be
stowed while occupied.

(4) Power or equipment failure. Lift
platforms stowed in a vertical position,
and deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the lift
during its operation. A movable barrier
or inherent design feature shall pre-
vent a wheelchair or mobility aid from
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rolling off the edge closest to the vehi-
cle until the lift is in its fully raised
position. Each side of the lift platform
which extends beyond the vehicle in its
raised position shall have a barrier a
minimum 11⁄2 inches high. Such bar-
riers shall not interfere with maneu-
vering into or out of the aisle. The
loading-edge barrier (outer barrier)
which functions as a loading ramp
when the lift is at ground level, shall
be sufficient when raised or closed, or a
supplementary system shall be pro-
vided, to prevent a power wheelchair or
mobility aid from riding over or defeat-
ing it. The outer barrier of the lift
shall automatically rise or close, or a
supplementary system shall automati-
cally engage, and remain raised,
closed, or engaged at all times that the
lift is more than 3 inches above the sta-
tion platform or roadway and the lift is
occupied. Alternatively, a barrier or
system may be raised, lowered, opened,
closed, engaged or disengaged by the
lift operator provided an interlock or
inherent design feature prevents the
lift from rising unless the barrier is
raised or closed or the supplementary
system is engaged.

(6) Platform surface. The lift platform
surface shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The lift platform shall have a
minimum clear width of 281⁄2 inches at
the platform, a minimum clear width
of 30 inches measured from 2 inches
above the lift platform surface to 30
inches above the surface, and a mini-
mum clear length of 48 inches meas-
ured from 2 inches above the surface of
the platform to 30 inches above the sur-
face. (See Fig. 1)

(7) Platform gaps. Any openings be-
tween the lift platform surface and the
raised barriers shall not exceed 5⁄8 inch
wide. When the lift is at vehicle floor
height with the inner barrier (if appli-
cable) down or retracted, gaps between
the forward lift platform edge and ve-
hicle floor shall not exceed 1⁄2 inch
horizontally and 5⁄8 inch vertically.
Platforms on semiautomatic lifts may
have a hand hold not exceeding 11⁄2
inches by 41⁄2 inches located between
the edge barriers.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope

of 1:8 measured on level ground, for a
maximum rise of 3 inches, and the
transition from the station platform or
roadway to ramp may be vertical with-
out edge treatment up to 1⁄4 inch.
Thresholds between 1⁄4 inch and 1⁄2 inch
high shall be beveled with a slope no
greater than 1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of vehicle roll) in any direc-
tion between its unloaded position and
its position when loaded with 600
pounds applied through a 26 inch by 26
inch test pallet at the centroid of the
lift platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchairs and mobility aids.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
lift may be marked to indicate a pre-
ferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails, on
two sides, which move in tandem with
the lift which shall be graspable and
provide support to standees throughout
the entire lift operation. Handrails
shall have a usable component at least
8 inches long with the lowest portion a
minimum 30 inches above the platform
and the highest portion a maximum 38
inches above the platform. The hand-
rails shall be capable of withstanding a
force of 100 pounds concentrated at any
point on the handrail without perma-
nent deformation of the rail or its sup-
porting structure. Handrails shall have
a cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
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knuckle clearance from the nearest ad-
jacent surface. Handrails shall not
interfere with wheelchair or mobility
aid maneuverability when entering or
leaving the vehicle.

(c) Vehicle ramp or bridge plate—(1) De-
sign load. Ramps or bridge plates 30
inches or longer shall support a load of
600 pounds, placed at the centroid of
the ramp or bridge plate distributed
over an area of 26 inches by 26 inches,
with a safety factor of at least 3 based
on the ultimate strength of the mate-
rial. Ramps or bridge plates shorter
than 30 inches shall support a load of
300 pounds.

(2) Ramp surface. The ramp or bridge
plate surface shall be continuous and
slip resistant, shall not have protru-
sions from the surface greater than 1⁄4
inch, shall have a clear width of 30
inches, and shall accommodate both
four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition
from roadway or station platform and
the transition from vehicle floor to the
ramp or bridge plate may be vertical
without edge treatment up to 1⁄4 inch.
Changes in level between 1⁄4 inch and 1⁄2
inch shall be beveled with a slope no
greater than 1:2.

(4) Ramp barriers. Each side of the
ramp or bridge plate shall have bar-
riers at least 2 inches high to prevent
mobility aid wheels from slipping off.

(5) Slope. Ramps or bridge plates shall
have the least slope practicable. If the
height of the vehicle floor, under 50%
passenger load, from which the ramp is
deployed is 3 inches or less above the
station platform a maximum slope of
1:4 is permitted; if the height of the ve-
hicle floor, under 50% passenger load,
from which the ramp is deployed is 6
inches or less, but more than 3 inches,
above the station platform a maximum
slope of 1:6 is permitted; if the height
of the vehicle floor, under 50% pas-
senger load, from which the ramp is de-
ployed is 9 inches or less, but more
than 6 inches, above the station plat-
form a maximum slope of 1:8 is per-
mitted; if the height of the vehicle
floor, under 50% passenger load, from
which the ramp is deployed is greater
than 9 inches above the station plat-
form a slope of 1:12 shall be achieved.
Folding or telescoping ramps are per-

mitted provided they meet all struc-
tural requirements of this section.

(6) Attachment—(i) Requirement. When
in use for boarding or alighting, the
ramp or bridge plate shall be attached
to the vehicle, or otherwise prevented
from moving such that it is not subject
to displacement when loading or un-
loading a heavy power mobility aid and
that any gaps between vehicle and
ramp or bridge plate, and station plat-
form and ramp or bridge plate, shall
not exceed 5⁄8 inch.

(ii) Exception. Ramps or bridge plates
which are attached to, and deployed
from, station platforms are permitted
in lieu of vehicle devices provided they
meet the displacement requirements of
paragraph (c)(6)(i) of this section.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps or bridge plates, in-
cluding portable ramps or bridge plates
stowed in the passenger area, do not
impinge on a passenger’s wheelchair or
mobility aid or pose any hazard to pas-
sengers in the event of a sudden stop.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the vehicle
while starting to board, and to con-
tinue to use them throughout the
boarding process, and shall have the
top between 30 inches and 38 inches
above the ramp surface. The handrails
shall be capable of withstanding a force
of 100 pounds concentrated at any point
on the handrail without permanent de-
formation of the rail or its supporting
structure. The handrail shall have a
cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall
not interfere with wheelchair or mobil-
ity aid maneuverability when entering
or leaving the vehicle.

§ 1192.85 Between-car barriers.

Where vehicles operate in a high-
platform, level-boarding mode, devices
or systems shall be provided to pre-
vent, deter or warn individuals from in-
advertently stepping off the platform
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between cars. Appropriate devices in-
clude, but are not limited to, panto-
graph gates, chains, motion detectors
or other suitable devices.

§ 1192.87 Public information system.
(a) Each vehicle shall be equipped

with an interior public address system
permitting transportation system per-
sonnel, or recorded or digitized human
speech messages, to announce stations
and provide other passenger informa-
tion. Alternative systems or devices
which provide equivalent access are
also permitted.

(b) [Reserved]

Subpart E—Commuter Rail Cars
and Systems

§ 1192.91 General.
(a) New, used and remanufactured

commuter rail cars, to be considered
accessible by regulations issued by the
Department of Transportation in 49
CFR part 37, shall comply with this
subpart.

(b) If portions of the car are modified
in such a way that it affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible cars be retro-
fitted with lifts, ramps or other board-
ing devices.

(c)(1) Commuter rail cars shall com-
ply with §§ 1192.93(d) and 1192.109 for
level boarding wherever structurally
and operationally practicable.

(2) Where level boarding is not struc-
turally or operationally practicable,
commuter rail cars shall comply with
§ 1192.95.

(d) Existing vehicles retrofitted to
comply with the ‘‘one-car-per-train
rule’’ at 49 CFR 37.93 shall comply with
§§ 1192.93(e), 1192.95(a) and 1192.107 and
shall have, in new and key stations, at
least one door on each side from which
passengers board which complies with
§ 1192.93(d). Vehicles previously de-
signed and manufactured in accordance
with the program accessibility require-
ments of section 504 of the Rehabilita-
tion Act of 1973, or implementing regu-
lations issued by the Department of
Transportation that were in effect be-
fore October 7, 1991, and which can be

entered and used from stations in
which they are to be operated, may be
used to satisfy the requirements of 49
CFR 37.93.

§ 1192.93 Doorways.
(a) Clear width. (1) At least one door

on each side of the car from which pas-
sengers board opening onto station
platforms and at least one adjacent
doorway into the passenger coach com-
partment, if provided, shall have a
minimum clear opening of 32 inches.

(2) If doorways connecting adjoining
cars in a multi-car train are provided,
and if such doorway is connected by an
aisle with a minimum clear width of 30
inches to one or more spaces where
wheelchair or mobility aid users can be
accommodated, then such doorway
shall have, to the maximum extent
practicable in accordance with the reg-
ulations issued under the Federal Rail-
road Safety Act of 1970 (49 CFR parts
229 and 231), a clear opening of 30
inches.

(b) Passageways. A route at least 32
inches wide shall be provided from
doors required to be accessible by para-
graph (a)(1) of this section to seating
locations complying with § 1192.95(d). In
cars where such doorways require pas-
sage through a vestibule, such vesti-
bule shall have a minimum width of 42
inches. (See Fig. 3)

(c) Signals. If doors to the platform
close automatically or from a remote
location, auditory and visual warning
signals shall be provided to alert pas-
sengers of closing doors.

(d) Coordination with boarding plat-
form—(1) Requirements. Cars operating
in stations with high platforms, or
mini-high platforms, shall be coordi-
nated with the boarding platform de-
sign such that the horizontal gap be-
tween a car at rest and the platform
shall be no greater than 3 inches and
the height of the car floor shall be
within plus or minus 5⁄8 inch of the
platform height. Vertical alignment
may be accomplished by car air suspen-
sion, platform lifts or other devices, or
any combination.

(2) Exception. New vehicles operating
in existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height. At key sta-
tions, the horizontal gap between at
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least one accessible door of each such
vehicle and the platform shall be no
greater than 3 inches.

(3) Exception. Where platform set-
backs do not allow the horizontal gap
or vertical alignment specified in para-
graph (d) (1) or (2) of this section, car,
platform or portable lifts complying
with § 1192.95(b), or car or platform
ramps or bridge plates, complying with
§ 1192.95(c), shall be provided.

(4) Exception. Retrofitted vehicles
shall be coordinated with the platform
in new and key stations such that the
horizontal gap shall be no greater than
4 inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

(e) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of all doors complying
with this section unless all cars are ac-
cessible and are not marked by the ac-
cess symbol (See Fig. 6). Appropriate
signage shall also indicate which acces-
sible doors are adjacent to an acces-
sible restroom, if applicable.

§ 1192.95 Mobility aid accessibility.
(a)(1) General. All new commuter rail

cars, other than level entry cars, cov-
ered by this subpart shall provide a
level-change mechanism or boarding
device (e.g., lift, ramp or bridge plate)
complying with either paragraph (b) or
(c) of this section; sufficient clearances
to permit a wheelchair or mobility aid
user to reach a seating location; and at
least two wheelchair or mobility aid
seating locations complying with para-
graph (d) of this section.

(2) Exception. If portable or platform
lifts, ramps or bridge plates meeting
the applicable requirements of this sec-
tion are provided on station platforms
or other stops, or mini-high platforms
complying with § 1192.93(d) are pro-
vided, at stations or stops required to
be accessible by 49 CFR part 37, the car
is not required to be equipped with a
car-borne device. Where each new car
is compatible with a single platform-
mounted access system or device, addi-
tional systems or devices are not re-
quired for each car provided that the
single device could be used to provide
access to each new car if passengers
using wheelchairs or mobility aids

could not be accommodated on a single
car.

(b) Car Lift—(1) Design load. The de-
sign load of the lift shall be at least 600
pounds. Working parts, such as cables,
pulleys, and shafts, which can be ex-
pected to wear, and upon which the lift
depends for support of the load, shall
have a safety factor of at least six,
based on the ultimate strength of the
material. Nonworking parts, such as
platform, frame, and attachment hard-
ware which would not be expected to
wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
car brakes, propulsion system, or door,
or shall provide other appropriate
mechanisms or systems, to ensure that
the car cannot be moved when the lift
is not stowed and so the lift cannot be
deployed unless the interlocks or sys-
tems are engaged. The lift shall deploy
to all platform levels normally encoun-
tered in the operating environment.
Where provided, each control for de-
ploying, lowering, raising, and stowing
the lift and lowering the roll-off bar-
rier shall be of a momentary contact
type requiring continuous manual pres-
sure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where physical or safe-
ty constraints prevent the deployment
at some stops of a lift having its long
dimension perpendicular to the car
axis, the transportation entity may
specify a lift which is designed to de-
ploy with its long dimension parallel to
the car axis and which pivots into or
out of the car while occupied (i.e., ‘‘ro-
tary lift’’). The requirements of para-
graph (b)(2)(i) of this section prohibit-
ing the lift from being stowed while oc-
cupied shall not apply to a lift design
of this type if the stowed position is
within the passenger compartment and
the lift is intended to be stowed while
occupied.
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(iii) Exception. The brake or propul-
sion system interlock requirement does
not apply to a platform mounted or
portable lift provided that a mechani-
cal, electrical or other system operates
to ensure that cars do not move when
the lift is in use.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground or plat-
form level with a lift occupant, and
raising and stowing the empty lift if
the power to the lift fails. No emer-
gency method, manual or otherwise,
shall be capable of being operated in a
manner that could be hazardous to the
lift occupant or to the operator when
operated according to manufacturer’s
instructions, and shall not permit the
platform to be stowed or folded when
occupied, unless the lift is a rotary lift
intended to be stowed while occupied.

(4) Power or equipment failure. Plat-
forms stowed in a vertical position, and
deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the lift
during its operation. A movable barrier
or inherent design feature shall pre-
vent a wheelchair or mobility aid from
rolling off the edge closest to the car
until the lift is in its fully raised posi-
tion. Each side of the lift platform
which, in its raised position, extends
beyond the car shall have a barrier a
minimum 11⁄2 inches high. Such bar-
riers shall not interfere with maneu-
vering into or out of the car. The load-
ing-edge barrier (outer barrier) which
functions as a loading ramp when the
lift is at ground or station platform
level, shall be sufficient when raised or
closed, or a supplementary system
shall be provided, to prevent a power
wheelchair or mobility aid from riding
over or defeating it. The outer barrier
of the lift shall automatically rise or
close, or a supplementary system shall
automatically engage, and remain
raised, closed, or engaged at all times
that the lift platform is more than 3

inches above the station platform and
the lift is occupied. Alternatively, a
barrier or system may be raised, low-
ered, opened, closed, engaged or dis-
engaged by the lift operator provided
an interlock or inherent design feature
prevents the lift from rising unless the
barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The lift platform
surface shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The lift platform shall have a
minimum clear width of 281⁄2 inches at
the platform, a minimum clear width
of 30 inches measured from 2 inches
above the lift platform surface to 30
inches above the surface, and a mini-
mum clear length of 48 inches meas-
ured from 2 inches above the surface of
the platform to 30 inches above the sur-
face. (See Fig. 1)

(7) Platform gaps. Any openings be-
tween the lift platform surface and the
raised barriers shall not exceed 5⁄8 inch
wide. When the lift is at car floor
height with the inner barrier down (if
applicable) or retracted, gaps between
the forward lift platform edge and car
floor shall not exceed 1⁄2 inch hori-
zontally and 5⁄8 inch vertically. Plat-
forms on semi-automatic lifts may
have a hand hold not exceeding 11⁄2
inches by 41⁄2 inches located between
the edge barriers.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8, when measured on level ground,
for a maximum rise of 3 inches, and the
transition from station platform to
ramp may be vertical without edge
treatment up to 1⁄4 inch. Thresholds be-
tween 1⁄4 inch and 1⁄2 inch high shall be
beveled with a slope no greater than
1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of vehicle roll) in any direc-
tion between its unloaded position and
its position when loaded with 600
pounds applied through a 26 inch by 26
inch test pallet at the centroid of the
lift platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
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lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchairs and mobility aids.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
lift may be marked to indicate a pre-
ferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails, on
two sides, which move in tandem with
the lift which shall be graspable and
provide support to standees throughout
the entire lift operation. Handrails
shall have a usable component at least
8 inches long with the lowest portion a
minimum 30 inches above the platform
and the highest portion a maximum 38
inches above the platform. The hand-
rails shall be capable of withstanding a
force of 100 pounds concentrated at any
point on the handrail without perma-
nent deformation of the rail or its sup-
porting structure. The handrail shall
have a cross-sectional diameter be-
tween 11⁄4 inches and 11⁄2 inches or shall
provide an equivalent grasping surface,
and have eased edges with corner radii
of not less than 1⁄8 inch. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface. Handrails
shall not interfere with wheelchair or
mobility aid maneuverability when en-
tering or leaving the car.

(c) Car ramp or bridge plate—(1) Design
load. Ramps or bridge plates 30 inches
or longer shall support a load of 600
pounds, placed at the centroid of the
ramp or bridge plate distributed over
an area of 26 inches by 26 inches, with
a safety factor of at least 3 based on
the ultimate strength of the material.
Ramps or bridge plates shorter than 30
inches shall support a load of 300
pounds.

(2) Ramp surface. The ramp or bridge
plate surface shall be continuous and
slip resistant, shall not have protru-
sions from the surface greater than 1⁄4

inch high, shall have a clear width of 30
inches and shall accommodate both
four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition
from station platform to the ramp or
bridge plate and the transition from
car floor to the ramp or bridge plate
may be vertical without edge treat-
ment up to 1⁄4 inch. Changes in level be-
tween 1⁄4 inch and 1⁄2 inch shall be bev-
eled with a slope no greater than 1:2.

(4) Ramp barriers. Each side of the
ramp or bridge plate shall have bar-
riers at least 2 inches high to prevent
mobility aid wheels from slipping off.

(5) Slope. Ramps or bridge plates shall
have the least slope practicable. If the
height of the vehicle floor, under 50%
passenger load, from which the ramp is
deployed is 3 inches or less above the
station platform a maximum slope of
1:4 is permitted; if the height of the ve-
hicle floor, under 50% passenger load,
from which the ramp is deployed is 6
inches or less, but more than 3 inches,
above the station platform a maximum
slope of 1:6 is permitted; if the height
of the vehicle floor, under 50% pas-
senger load, from which the ramp is de-
ployed is 9 inches or less, but more
than 6 inches, above the station plat-
form a maximum slope of 1:8 is per-
mitted; if the height of the vehicle
floor, under 50% passenger load, from
which the ramp is deployed is greater
than 9 inches above the station plat-
form a slope of 1:12 shall be achieved.
Folding or telescoping ramps are per-
mitted provided they meet all struc-
tural requirements of this section.

(6) Attachment—(i) Requirement. When
in use for boarding or alighting, the
ramp or bridge plate shall be attached
to the vehicle, or otherwise prevented
from moving such that it is not subject
to displacement when loading or un-
loading a heavy power mobility aid and
that any gaps between vehicle and
ramp or bridge plates, and station plat-
form and ramp or bridge plate, shall
not exceed 5⁄8 inch.

(ii) Exception. Ramps or bridge plates
which are attached to, and deployed
from, station platforms are permitted
in lieu of car devices provided they
meet the displacement requirements of
paragraph (c)(6)(i) of this section.
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(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps or bridge plates, in-
cluding portable ramps or bridge plates
stowed in the passenger area, do not
impinge on a passenger’s wheelchair or
mobility aid or pose any hazard to pas-
sengers in the event of a sudden stop.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the car while
starting to board, and to continue to
use them throughout the boarding
process, and shall have the top between
30 inches and 38 inches above the ramp
surface. The handrails shall be capable
of withstanding a force of 100 pounds
concentrated at any point on the hand-
rail without permanent deformation of
the rail or its supporting structure.
The handrail shall have a cross-sec-
tional diameter between 11⁄4 inches and
11⁄2 inches or shall provide an equiva-
lent grasping surface, and have eased
edges with corner radii of not less than
1⁄8 inch. Handrails shall not interfere
with wheelchair or mobility aid ma-
neuverability when entering or leaving
the car.

(d) Mobility aid seating location.
Spaces for persons who wish to remain
in their wheelchairs or mobility aids
shall have a minimum clear floor space
48 inches by 30 inches. Such spaces
shall adjoin, and may overlap, an ac-
cessible path. Not more than 6 inches
of the required clear floor space may be
accommodated for footrests under an-
other seat provided there is a minimum
of 9 inches from the floor to the lowest
part of the seat overhanging the space.
Seating spaces may have fold-down or
removable seats to accommodate other
passengers when a wheelchair or mobil-
ity aid user is not occupying the area,
provided the seats, when folded up, do
not obstruct the clear floor space re-
quired. (See Fig. 2)

§ 1192.97 Interior circulation, hand-
rails and stanchions.

(a) Where provided, handrails or stan-
chions within the passenger compart-
ment shall be placed to permit suffi-
cient turning and maneuvering space
for wheelchairs and other mobility aids
to reach a seating location, complying
with § 1192.95(d), from an accessible en-

trance. The diameter or width of the
gripping surface of interior handrails
and stanchions shall be 11⁄4 inches to
11⁄2 inches or shall provide an equiva-
lent gripping surface. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface.

(b) Where provided, handrails or stan-
chions shall be sufficient to permit safe
boarding, on-board circulation, seating
and standing assistance, and alighting
by persons with disabilities.

(c) At entrances equipped with steps,
handrails or stanchions shall be pro-
vided in the entrance to the car in a
configuration which allows passengers
to grasp such assists from outside the
car while starting to board, and to con-
tinue using such assists throughout the
boarding process, to the extent per-
mitted by 49 CFR part 231.

§ 1192.99 Floors, steps and thresholds.
(a) Floor surfaces on aisles, step

treads, places for standees, and areas
where wheelchair and mobility aid
users are to be accommodated shall be
slip-resistant.

(b) All thresholds and step edges
shall have a band of color(s) running
the full width of the step or threshold
which contrasts from the step tread
and riser or adjacent floor, either light-
on-dark or dark-on-light.

§ 1192.101 Lighting.
(a) Any stepwell or doorway with a

lift, ramp or bridge plate shall have,
when the door is open, at least 2 foot-
candles of illumination measured on
the step tread, ramp, bridge plate, or
lift platform.

(b) The doorways of cars not operat-
ing at lighted station platforms shall
have outside lights which, when the
door is open, provide at least 1 foot-
candle of illumination on the station
platform surface for a distance of 3 feet
perpendicular to all points on the bot-
tom step tread edge. Such lights shall
be shielded to protect the eyes of enter-
ing and exiting passengers.

§ 1192.103 Public information system.
(a) Each car shall be equipped with

an interior public address system per-
mitting transportation system person-
nel, or recorded or digitized human
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speech messages, to announce stations
and provide other passenger informa-
tion. Alternative systems or devices
which provide equivalent access are
also permitted.

(b) [Reserved]

§ 1192.105 Priority seating signs.
(a) Each car shall contain sign(s)

which indicate that certain seats are
priority seats for persons with disabil-
ities and that other passengers should
make such seats available to those who
wish to use them.

(b) Characters on signs required by
paragraph (a) shall have a width-to-
height ratio between 3:5 and 1:1 and a
stroke width-to-height ratio between
1:5 and 1:10, with a minimum character
height (using an upper case ‘‘X’’) of 5⁄8
inch, with ‘‘wide’’ spacing (generally,
the space between letters shall be 1⁄16

the height of upper case letters), and
shall contrast with the background ei-
ther light-on-dark or dark-on-light.

§ 1192.107 Restrooms.
(a) If a restroom is provided for the

general public, it shall be designed so
as to allow a person using a wheelchair
or mobility aid to enter and use such
restroom as specified in paragraphs (a)
(1) through (5) of this section.

(1) The minimum clear floor area
shall be 35 inches by 60 inches. Perma-
nently installed fixtures may overlap
this area a maximum of 6 inches, if the
lowest portion of the fixture is a mini-
mum of 9 inches above the floor, and
may overlap a maximum of 19 inches, if
the lowest portion of the fixture is a
minimum of 29 inches above the floor,
provided such fixtures do not interfere
with access to the water closet. Fold-
down or retractable seats or shelves
may overlap the clear floor space at a
lower height provided they can be eas-
ily folded up or moved out of the way.

(2) The height of the water closet
shall be 17 inches to 19 inches measured
to the top of the toilet seat. Seats shall
not be sprung to return to a lifted posi-
tion.

(3) A grab bar at least 24 inches long
shall be mounted behind the water
closet, and a horizontal grab bar at
least 40 inches long shall be mounted
on at least one side wall, with one end
not more than 12 inches from the back

wall, at a height between 33 inches and
36 inches above the floor.

(4) Faucets and flush controls shall
be operable with one hand and shall
not require tight grasping, pinching, or
twisting of the wrist. The force re-
quired to activate controls shall be no
greater than 5 lbf (22.2 N). Controls for
flush valves shall be mounted no more
than 44 inches above the floor.

(5) Doorways on the end of the enclo-
sure, opposite the water closet, shall
have a minimum clear opening width
of 32 inches. Doorways on the side wall
shall have a minimum clear opening
width of 39 inches. Door latches and
hardware shall be operable with one
hand and shall not require tight grasp-
ing, pinching, or twisting of the wrist.

(b) Restrooms required to be acces-
sible shall be in close proximity to at
least one seating location for persons
using mobility aids and shall be con-
nected to such a space by an unob-
structed path having a minimum width
of 32 inches.

§ 1192.109 Between-car barriers.

Where vehicles operate in a high-
platform, level-boarding mode, and
where between-car bellows are not pro-
vided, devices or systems shall be pro-
vided to prevent, deter or warn individ-
uals from inadvertently stepping off
the platform between cars. Appropriate
devices include, but are not limited to,
pantograph gates, chains, motion de-
tectors or other suitable devices.

Subpart F—Intercity Rail Cars and
Systems

§ 1192.111 General.

(a) New, used and remanufactured
intercity rail cars, to be considered ac-
cessible by regulations issued by the
Department of Transportation in 49
CFR part 37, shall comply with this
subpart to the extent required for each
type of car as specified below.

(1) Single-level rail passenger coach-
es and food service cars (other than
single-level dining cars) shall comply
with §§ 1192.113 through 1192.123. Com-
pliance with § 1192.125 shall be required
only to the extent necessary to meet
the requirements of paragraph (d) of
this section.
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(2) Single-level dining and lounge
cars shall have at least one connecting
doorway complying with § 1192.113(a)(2),
connected to a car accessible to per-
sons using wheelchairs or mobility
aids, and at least one space complying
with § 1192.125(d) (2) and (3), to provide
table service to a person who wishes to
remain in his or her wheelchair, and
space to fold and store a wheelchair for
a person who wishes to transfer to an
existing seat.

(3) Bi-level dining cars shall comply
with §§ 1192.113(a)(2), 1192.115(b),
1192.117(a), and 1192.121.

(4) Bi-level lounge cars shall have
doors on the lower level, on each side
of the car from which passengers board,
complying with § 1192.113, a restroom
complying with § 1192.123, and at least
one space complying with § 1192.125(d)
(2) and (3) to provide table service to a
person who wishes to remain in his or
her wheelchair and space to fold and
store a wheelchair for a person who
wishes to transfer to an existing seat.

(5) Restrooms complying with
§ 1192.123 shall be provided in single-
level rail passenger coaches and food
service cars adjacent to the accessible
seating locations required by para-
graph (d) of this section. Accessible
restrooms are required in dining and
lounge cars only if restrooms are pro-
vided for other passengers.

(6) Sleeper cars shall comply with
§§ 1192.113 (b) through (d), 1192.115
through 1192.121, and 1192.125, and have
at least one compartment which can be
entered and used by a person using a
wheelchair or mobility aid and comply-
ing with § 1192.127.

(b)(1) If physically and operationally
practicable, intercity rail cars shall
comply with § 1192.113(d) for level
boarding.

(2) Where level boarding is not struc-
turally or operationally practicable,
intercity rail cars shall comply with
§ 1192.125.

(c) If portions of the car are modified
in a way that affects or could affect ac-
cessibility, each such portion shall
comply, to the extent practicable, with
the applicable provisions of this sub-
part. This provision does not require
that inaccessible cars be retrofitted
with lifts, ramps or other boarding de-
vices.

(d) Passenger coaches or food service
cars shall have the number of spaces
complying with § 1192.125(d)(2) and the
number of spaces complying with
§ 1192.125(d)(3), as required by 49 CFR
37.91.

(e) Existing cars retrofitted to meet
the seating requirements of 49 CFR
37.91 shall comply with §§ 1192.113(e),
1192.123, 1192.125(d) and shall have at
least one door on each side from which
passengers board complying with
§ 1192.113(d). Existing cars designed and
manufactured to be accessible in ac-
cordance with Department of Transpor-
tation regulations implementing sec-
tion 504 of the Rehabilitation Act of
1973 that were in effect before October
7,1991, shall comply with § 1192.125(a).

§ 1192.113 Doorways.

(a) Clear width. (1) At least one door-
way, on each side of the car from which
passengers board, of each car required
to be accessible by § 1192.111(a) and
where the spaces required by
§ 1192.111(d) are located, and at least
one adjacent doorway into coach pas-
senger compartments shall have a min-
imum clear opening width of 32 inches.

(2) Doorways at ends of cars connect-
ing two adjacent cars, to the maximum
extent practicable in accordance with
regulations issued under the Federal
Railroad Safety Act of 1970 (49 CFR
parts 229 and 231), shall have a clear
opening width of 32 inches to permit
wheelchair and mobility aid users to
enter into a single-level dining car, if
available.

(b) Passaway. Doorways required to
be accessible by paragraph (a) of this
section shall permit access by persons
using mobility aids and shall have an
unobstructed passageway at least 32
inches wide leading to an accessible
sleeping compartment complying with
§ 1192.127 or seating locations comply-
ing with § 1192.125(d). In cars where
such doorways require passage through
a vestibule, such vestibule shall have a
minimum width of 42 inches. (see Fig.
4)

(c) Signals. If doors to the platform
close automatically or from a remote
location, auditory and visual warning
signals shall be provided to alert pas-
sengers of closing doors.
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(d) Coordination with boarding plat-
forms—(1) Requirements. Cars which pro-
vide level-boarding in stations with
high platforms shall be coordinated
with the boarding platform or mini-
high platform design such that the hor-
izontal gap between a car at rest and
the platform shall be no greater than 3
inches and the height of the car floor
shall be within plus or minus 5⁄8 inch of
the platform height. Vertical align-
ment may be accomplished by car air
suspension, platform lifts or other de-
vices, or any combination.

(2) Exception. New cars operating in
existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height.

(3) Exception. Where platform set-
backs do not allow the horizontal gap
or vertical alignment specified in para-
graph (d) (1) or (2) of this section, plat-
form or portable lifts complying with
§ 1192.125(b), or car or platform bridge
plates, complying with § 1192.125(c),
may be provided.

(4) Exception. Retrofitted vehicles
shall be coordinated with the platform
in existing stations such that the hori-
zontal gap shall be no greater than 4
inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

(e) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of all doors complying
with this section unless all cars and
doors are accessible and are not
marked by the access symbol (see Fig.
6). Appropriate signage shall also indi-
cate which accessible doors are adja-
cent to an accessible restroom, if appli-
cable.

§ 1192.115 Interior circulation, hand-
rails and stanchions.

(a) Where provided, handrails or stan-
chions within the passenger compart-
ment shall be placed to permit suffi-
cient turning and maneuvering space
for wheelchairs and other mobility aids
to reach a seating location, complying
with § 1192.125(d), from an accessible en-
trance. The diameter or width of the
gripping surface of interior handrails
and stanchions shall be 11⁄4 inches to
11⁄2 inches or shall provide an equiva-
lent gripping surface. Handrails shall

be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface.

(b) Where provided, handrails and
stanchions shall be sufficient to permit
safe boarding, on-board circulation,
seating and standing assistance, and
alighting by persons with disabilities.

(c) At entrances equipped with steps,
handrails or stanchions shall be pro-
vided in the entrance to the car in a
configuration which allows passengers
to grasp such assists from outside the
car while starting to board, and to con-
tinue using such assists throughout the
boarding process, to the extent per-
mitted by 49 CFR part 231.

§ 1192.117 Floors, steps and thresholds.
(a) Floor surfaces on aisles, step

treads and areas where wheelchair and
mobility aid users are to be accommo-
dated shall be slip-resistant.

(b) All step edges and thresholds
shall have a band of color(s) running
the full width of the step or threshold
which contrasts from the step tread
and riser or adjacent floor, either light-
on-dark or dark-on-light.

§ 1192.119 Lighting.
(a) Any stepwell, or doorway with a

lift, ramp or bridge plate, shall have,
when the door is open, at least 2 foot-
candles of illumination measured on
the step tread, ramp, bridge plate or
lift platform.

(b) The doorways of cars not operat-
ing at lighted station platforms shall
have outside lights which, when the
door is open, provide at least 1 foot-
candle of illumination on the station
platform surface for a distance of 3 feet
perpendicular to all points on the bot-
tom step tread edge. Such lights shall
be shielded to protect the eyes of enter-
ing and exiting passengers.

§ 1192.121 Public information system.
(a) Each car shall be equipped with a

public address system permitting
transportation system personnel, or re-
corded or digitized human speech mes-
sages, to announce stations and pro-
vide other passenger information. Al-
ternative systems or devices which pro-
vide equivalent access are also per-
mitted.

(b) [Reserved]
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§ 1192.123 Restrooms.
(a) If a restroom is provided for the

general public, and an accessible rest-
room is required by § 1192.111 (a) and
(e), it shall be designed so as to allow
a person using a wheelchair or mobility
aid to enter and use such restroom as
specified in paragraphs (a) (1) through
(5) of this section.

(1) The minimum clear floor area
shall be 35 inches by 60 inches. Perma-
nently installed fixtures may overlap
this area a maximum of 6 inches, if the
lowest portion of the fixture is a mini-
mum of 9 inches above the floor, and
may overlap a maximum of 19 inches, if
the lowest portion of the fixture is a
minimum of 29 inches above the floor.
Fixtures shall not interfere with access
to and use of the water closet. Fold-
down or retractable seats or shelves
may overlap the clear floor space at a
lower height provided they can be eas-
ily folded up or moved out of the way.

(2) The height of the water closet
shall be 17 inches to 19 inches measured
to the top of the toilet seat. Seats shall
not be sprung to return to a lifted posi-
tion.

(3) A grab bar at least 24 inches long
shall be mounted behind the water
closet, and a horizontal grab bar at
least 40 inches long shall be mounted
on at least one side wall, with one end
not more than 12 inches from the back
wall, at a height between 33 inches and
36 inches above the floor.

(4) Faucets and flush controls shall
be operable with one hand and shall
not require tight grasping, pinching, or
twisting of the wrist. The force re-
quired to activate controls shall be no
greater than 5 lbf (22.2 N). Controls for
flush valves shall be mounted no more
than 44 inches above the floor.

(5) Doorways on the end of the enclo-
sure, opposite the water closet, shall
have a minimum clear opening width
of 32 inches. Doorways on the side wall
shall have a minimum clear opening
width of 39 inches. Door latches and
hardware shall be operable with one
hand and shall not require tight grasp-
ing, pinching, or twisting of the wrist.

(b) Restrooms required to be acces-
sible shall be in close proximity to at
least one seating location for persons
using mobility aids complying with
§ 1192.125(d) and shall be connected to

such a space by an unobstructed path
having a minimum width of 32 inches.

§ 1192.125 Mobility aid accessibility.

(a)(1) General. All intercity rail cars,
other than level entry cars, required to
be accessible by § 1192.111 (a) and (e) of
this subpart shall provide a level-
change mechanism or boarding device
(e.g., lift, ramp or bridge plate) com-
plying with either paragraph (b) or (c)
of this section and sufficient clear-
ances to permit a wheelchair or other
mobility aid user to reach a seating lo-
cation complying with paragraph (d) of
this section.

(2) Exception. If portable or platform
lifts, ramps or bridge plates meeting
the applicable requirements of this sec-
tion are provided on station platforms
or other stops, or mini-high platforms
complying with § 1192.113(d) are pro-
vided, at stations or stops required to
be accessible by 49 CFR part 37, the car
is not required to be equipped with a
car-borne device.

(b) Car Lift—(1) Design load. The de-
sign load of the lift shall be at least 600
pounds. Working parts, such as cables,
pulleys, and shafts, which can be ex-
pected to wear, and upon which the lift
depends for support of the load, shall
have a safety factor of at least six,
based on the ultimate strength of the
material. Nonworking parts, such as
platform, frame, and attachment hard-
ware which would not be expected to
wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
car brakes, propulsion system, or door,
or shall provide other appropriate
mechanisms or systems, to ensure that
the car cannot be moved when the lift
is not stowed and so the lift cannot be
deployed unless the interlocks or sys-
tems are engaged. The lift shall deploy
to all platform levels normally encoun-
tered in the operating environment.
Where provided, each control for de-
ploying, lowering, raising, and stowing
the lift and lowering the roll-off bar-
rier shall be of a momentary contact
type requiring continuous manual pres-
sure by the operator and shall not
allow improper lift sequencing when
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the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where physical or safe-
ty constraints prevent the deployment
at some stops of a lift having its long
dimension perpendicular to the car
axis, the transportation entity may
specify a lift which is designed to de-
ploy with its long dimension parallel to
the car axis and which pivots into or
out of the car while occupied (i.e., ‘‘ro-
tary lift’’). The requirements of para-
graph (b)(2)(i) of this section prohibit-
ing the lift from being stowed while oc-
cupied shall not apply to a lift design
of this type if the stowed position is
within the passenger compartment and
the lift is intended to be stowed while
occupied.

(iii) Exception. The brake or propul-
sion system interlocks requirement
does not apply to platform mounted or
portable lifts provided that a mechani-
cal, electrical or other system operates
to ensure that cars do not move when
the lift is in use.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground or sta-
tion platform level with a lift occu-
pant, and raising and stowing the
empty lift if the power to the lift fails.
No emergency method, manual or oth-
erwise, shall be capable of being oper-
ated in a manner that could be hazard-
ous to the lift occupant or to the oper-
ator when operated according to manu-
facturer’s instructions, and shall not
permit the platform to be stowed or
folded when occupied, unless the lift is
a rotary lift and is intended to be
stowed while occupied.

(4) Power or equipment failure. Plat-
forms stowed in a vertical position, and
deployed platforms when occupied,
shall have provisions to prevent their
deploying, failing, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair

or mobility aid from rolling off the lift
during its operation. A movable barrier
or inherent design feature shall pre-
vent a wheelchair or mobility aid from
rolling off the edge closest to the car
until the lift is in its fully raised posi-
tion. Each side of the lift platform
which, in its raised position, extends
beyond the car shall have a barrier a
minimum 11⁄2 inches high. Such bar-
riers shall not interfere with maneu-
vering into or out of the car. The load-
ing-edge barrier (outer barrier) which
functions as a loading ramp when the
lift is at ground or station platform
level, shall be sufficient when raised or
closed, or a supplementary system
shall be provided, to prevent a power
wheelchair or mobility aid from riding
over or defeating it. The outer barrier
of the lift shall automatically rise or
close, or a supplementary system shall
automatically engage, and remain
raised, closed, or engaged at all times
that the lift platform is more than 3
inches above the station platform and
the lift is occupied. Alternatively, a
barrier or system may be raised, low-
ered, opened, closed, engaged or dis-
engaged by the lift operator provided
an interlock or inherent design feature
prevents the lift from rising unless the
barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The lift platform
surface shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The lift platform shall have a
minimum clear width of 281⁄2 inches at
the platform, a minimum clear width
of 30 inches measured from 2 inches
above the lift platform surface to 30
inches above the surface, and a mini-
mum clear length of 48 inches meas-
ured from 2 inches above the surface of
the platform to 30 inches above the sur-
face. (See Fig. 1.)

(7) Platform gaps. Any openings be-
tween the lift platform surface and the
raised barriers shall not exceed 5⁄8 inch
wide. When the lift is at car floor
height with the inner barrier (if appli-
cable) down or retracted, gaps between
the forward lift platform edge and car
floor shall not exceed 1⁄2 inch hori-
zontally and 5⁄8 inch vertically. Plat-
forms on semi-automatic lifts may
have a hand hold not exceeding 11⁄2
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inches by 41⁄2 inches located between
the edge barriers.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8, when measured on level ground,
for a maximum rise of 3 inches, and the
transition from station platform to
ramp may be vertical without edge
treatment up to 1⁄4 inch. Thresholds be-
tween 1⁄4 inch and 1⁄2 inch high shall be
beveled with a slope no greater than
1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of car roll) in any direction
between its unloaded position and its
position when loaded with 600 pounds
applied through a 26 inch by 26 inch
test pallet at the centroid of the lift
platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchairs and mobility aids.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
lift may be marked to indicate a pre-
ferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails, on
two sides, which move in tandem with
the lift, and which shall be graspable
and provide support to standees
throughout the entire lift operation.
Handrails shall have a usable compo-
nent at least 8 inches long with the
lowest portion a minimum 30 inches
above the platform and the highest
portion a maximum 38 inches above the
platform. The handrails shall be capa-
ble of withstanding a force of 100
pounds concentrated at any point on
the handrail without permanent defor-
mation of the rail or its supporting
structure. The handrail shall have a

cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Handrails shall not
interfere with wheelchair or mobility
aid maneuverability when entering or
leaving the car.

(c) Car ramp or bridge plate—(1) Design
load. Ramps or bridge plates 30 inches
or longer shall support a load of 600
pounds, placed at the centroid of the
ramp or bridge plate distributed over
an area of 26 inches by 26 inches, with
a safety factor of at least 3 based on
the ultimate strength of the material.
Ramps or bridge plates shorter than 30
inches shall support a load of 300
pounds.

(2) Ramp surface. The ramp or bridge
plate surface shall be continuous and
slip resistant, shall not have protru-
sions from the surface greater than 1⁄4
inch high, shall have a clear width of 30
inches and shall accommodate both
four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition
from station platform to the ramp or
bridge plate and the transition from
car floor to the ramp or bridge plate
may be vertical without edge treat-
ment up to 1⁄4 inch. Changes in level be-
tween 1⁄4 inch and 1⁄2 inch shall be bev-
eled with a slope no greater than 1:2.

(4) Ramp barriers. Each side of the
ramp or bridge plate shall have bar-
riers at least 2 inches high to prevent
mobility aid wheels from slipping off.

(5) Slope. Ramps or bridge plates shall
have the least slope practicable. If the
height of the vehicle floor, under 50%
passenger load, from which the ramp is
deployed is 3 inches or less above the
station platform a maximum slope of
1:4 is permitted; if the height of the ve-
hicle floor, under 50% passenger load,
from which the ramp is deployed is 6
inches or less, but more than 3 inches,
above the station platform a maximum
slope of 1:6 is permitted; if the height
of the vehicle floor, under 50% pas-
senger load, from which the ramp is de-
ployed is 9 inches or less, but more
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than 6 inches, above the station plat-
form a maximum slope of 1:8 is per-
mitted; if the height of the vehicle
floor, under 50% passenger load, from
which the ramp is deployed is greater
than 9 inches above the station plat-
form a slope of 1:12 shall be achieved.
Folding or telescoping ramps are per-
mitted provided they meet all struc-
tural requirements of this section.

(6) Attachment—(i) Requirement. When
in use for boarding or alighting, the
ramp or bridge plate shall be attached
to the vehicle, or otherwise prevented
from moving such that it is not subject
to displacement when loading or un-
loading a heavy power mobility aid and
that any gaps between vehicle and
ramp or bridge plate, and station plat-
form and ramp or bridge plate, shall
not exceed 5⁄8 inch.

(ii) Exception. Ramps or bridge plates
which are attached to, and deployed
from, station platforms are permitted
in lieu of car devices provided they
meet the displacement requirements of
paragraph (c)(6)(i) of this section.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps or bridge plates, in-
cluding portable ramps or bridge plates
stowed in the passenger area, do not
impinge on a passenger’s wheelchair or
mobility aid or pose any hazard to pas-
sengers in the event of a sudden stop.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the car while
starting to board, and to continue to
use them throughout the boarding
process, and shall have the top between
30 inches and 38 inches above the ramp
surface. The handrails shall be capable
of withstanding a force of 100 pounds
concentrated at any point on the hand-
rail without permanent deformation of
the rail or its supporting structure.
The handrail shall have a cross-sec-
tional diameter between 11⁄4 inches and
11⁄2 inches or shall provide an equiva-
lent grasping surface, and have eased
edges with corner radii of not less than
1⁄8 inch. Handrails shall not interfere
with wheelchair or mobility aid ma-
neuverability when entering or leaving
the car.

(d) Seating—(1) Requirements. All
intercity rail cars required to be acces-

sible by § 1192.111 (a) and (e) of this sub-
part shall provide at least one, but not
more than two, mobility aid seating lo-
cation(s) complying with paragraph
(d)(2) of this section; and at least one,
but not more than two, seating loca-
tion(s) complying with paragraph (d)(3)
of this section which adjoin or overlap
an accessible route with a minimum
clear width of 32 inches.

(2) Wheelchair or mobility aid spaces.
Spaces for persons who wish to remain
in their wheelchairs or mobility aids
shall have a minimum clear floor area
48 inches by 30 inches. Such space may
have fold-down or removable seats for
use when not occupied by a wheelchair
or mobility aid user. (See Fig. 2)

(3) Other spaces. Spaces for individ-
uals who wish to transfer shall include
a regular coach seat or dining car
booth or table seat and space to fold
and store the passenger’s wheelchair.

§ 1192.127 Sleeping compartments.
(a) Sleeping compartments required

to be accessible shall be designed so as
to allow a person using a wheelchair or
mobility aid to enter, maneuver within
and approach and use each element
within such compartment. (See Fig. 5.)

(b) Each accessible compartment
shall contain a restroom complying
with § 1192.123(a) which can be entered
directly from such compartment.

(c) Controls and operating mecha-
nisms (e.g., heating and air condi-
tioning controls, lighting controls, call
buttons, electrical outlets, etc.) shall
be mounted no more than 48 inches,
and no less than 15 inches, above the
floor and shall have a clear floor area
directly in front a minimum of 30
inches by 48 inches. Controls and oper-
ating mechanisms shall be operable
with one hand and shall not require
tight grasping, pinching, or twisting of
the wrist.

Subpart G—Over-the-Road Buses
and Systems

§ 1192.151 General.
(a) New, used and remanufactured

over-the-road buses, to be considered
accessible by regulations issued by the
Department of Transportation in 49
CFR part 37, shall comply with this
subpart.
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(b) Over-the-road buses covered by 49
CFR 37.7(c) shall comply with § 1192.23
and this subpart.

§ 1192.153 Doors, steps and thresholds.

(a) Floor surfaces on aisles, step
treads and areas where wheelchair and
mobility aid users are to be accommo-
dated shall be slip-resistant.

(b) All step edges shall have a band of
color(s) running the full width of the
step which contrasts from the step
tread and riser, either dark-on-light or
light-on-dark.

(c) To the maximum extent prac-
ticable, doors shall have a minimum
clear width when open of 30 inches, but
in no case less than 27 inches.

§ 1192.155 Interior circulation, hand-
rails and stanchions.

(a) Handrails and stanchions shall be
provided in the entrance to the vehicle
in a configuration which allows pas-
sengers to grasp such assists from out-
side the vehicle while starting to
board, and to continue using such
handrails or stanchions throughout the
boarding process. Handrails shall have
a cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Where on-board fare
collection devices are used, a hori-
zontal passenger assist shall be located
between boarding passengers and the
fare collection device and shall prevent
passengers from sustaining injuries on
the fare collection device or windshield
in the event of a sudden deceleration.
Without restricting the vestibule
space, the assist shall provide support
for a boarding passenger from the door
through the boarding procedure. Pas-
sengers shall be able to lean against
the assist for security while paying
fares.

(b) Where provided within passenger
compartments, handrails or stanchions
shall be sufficient to permit safe on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

§ 1192.157 Lighting.
(a) Any stepwell or doorway imme-

diately adjacent to the driver shall
have, when the door is open, at least 2
foot-candles of illumination measured
on the step tread.

(b) The vehicle doorway shall have
outside light(s) which, when the door is
open, provide at least 1 foot-candle of
illumination on the street surface for a
distance of 3 feet perpendicular to all
points on the bottom step tread outer
edge. Such light(s) shall be located
below window level and shielded to pro-
tect the eyes of entering and exiting
passengers.

§ 1192.159 Mobility aid accessibility.
[Reserved]

Subpart H—Other Vehicles and
Systems

§ 1192.171 General.
(a) New, used and remanufactured ve-

hicles and conveyances for systems not
covered by other subparts of this part,
to be considered accessible by regula-
tions issued by the Department of
Transportation in 49 CFR part 37, shall
comply with this subpart.

(b) If portions of the vehicle or con-
veyance are modified in a way that af-
fects or could affect accessibility, each
such portion shall comply, to the ex-
tent practicable, with the applicable
provisions of this subpart. This provi-
sion does not require that inaccessible
vehicles be retrofitted with lifts, ramps
or other boarding devices.

(c) Requirements for vehicles and
systems not covered by this part shall
be determined on a case-by-case basis
by the Department of Transportation
in consultation with the U.S. Architec-
tural and Transportation Barriers
Compliance Board (Access Board).

§ 1192.173 Automated guideway transit
vehicles and systems.

(a) Automated Guideway Transit
(AGT) vehicles and systems, sometimes
called ‘‘people movers’’, operated in
airports and other areas where AGT ve-
hicles travel at slow speed, shall com-
ply with the provisions of §§ 1192.53 (a)
through (c), and 1192.55 through 1192.61
for rapid rail vehicles and systems.
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(b) Where the vehicle covered by
paragraph (a) of this section will oper-
ate in an accessible station, the design
of vehicles shall be coordinated with
the boarding platform design such that
the horizontal gap between a vehicle
door at rest and the platform shall be
no greater than 1 inch and the height
of the vehicle floor shall be within plus
or minus 1⁄2 inch of the platform height
under all normal passenger load condi-
tions. Vertical alignment may be ac-
complished by vehicle air suspension or
other suitable means of meeting the re-
quirement.

(c) In stations where open platforms
are not protected by platform screens,
a suitable device or system shall be
provided to prevent, deter or warn indi-
viduals from stepping off the platform
between cars. Acceptable devices in-
clude, but are not limited to, panto-
graph gates, chains, motion detectors
or other appropriate devices.

(d) Light rail and rapid rail AGT ve-
hicles and systems shall comply with
subparts D and C of this part, respec-
tively.

§ 1192.175 High-speed rail cars, mono-
rails and systems.

(a) All cars for high-speed rail sys-
tems, including but not limited to
those using ‘‘maglev’’ or high speed
steel-wheel-on-steel-rail technology,
and monorail systems operating pri-
marily on dedicated rail (i.e., not used
by freight trains) or guideway, in
which stations are constructed in ac-
cordance with subpart C of 49 CFR part
37, shall be designed for high-platform,
level boarding and shall comply with
§ 1192.111(a) for each type of car which
is similar to intercity rail,
§§ 1192.111(d), 1192.113 (a) through (c)
and (e), 1192.115 (a) and (b), 1192.117 (a)
and (b), 1192.121 through 1192.123,
1192.125(d), and 1192.127 (if applicable).
The design of cars shall be coordinated
with the boarding platform design such
that the horizontal gap between a car

door at rest and the platform shall be
no greater than 3 inches and the height
of the car floor shall be within plus or
minus 5⁄8 inch of the platform height
under all normal passenger load condi-
tions. Vertical alignment may be ac-
complished by car air suspension or
other suitable means of meeting the re-
quirement. All doorways shall have,
when the door is open, at least 2 foot-
candles of illumination measured on
the door threshold.

(b) All other high-speed rail cars
shall comply with the similar provi-
sions of subpart F of this part.

§ 1192.177 Ferries, excursion boats and
other vessels. [Reserved]

§ 1192.179 Trams, similar vehicles and
systems.

(a) New and used trams consisting of
a tractor unit, with or without pas-
senger accommodations, and one or
more passenger trailer units, including
but not limited to vehicles providing
shuttle service to remote parking
areas, between hotels and other public
accommodations, and between and
within amusement parks and other
recreation areas, shall comply with
this section. For purposes of determin-
ing applicability of 49 CFR 37.101,
37.103, or 37.105, the capacity of such a
vehicle or ‘‘train’’ shall consist of the
total combined seating capacity of all
units, plus the driver, prior to any
modification for accessibility.

(b) Each tractor unit which accom-
modates passengers and each trailer
unit shall comply with §§ 1192.25 and
1192.29. In addition, each such unit
shall comply with § 1192.23 (b) or (c) and
shall provide at least one space for
wheelchair or mobility aid users com-
plying with § 1192.23(d) unless the com-
plete operating unit consisting of trac-
tor and one or more trailers can al-
ready accommodate at least two wheel-
chair or mobility aid users.
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APPENDIX TO PART 1192—ADVISORY

GUIDANCE

This appendix contains materials of an ad-
visory nature and provides additional infor-
mation that should help the reader to under-
stand the minimum requirements of the
guidelines or to design vehicles for greater
accessibility. Each entry is applicable to all
subparts of this part except where noted.
Nothing in this appendix shall in any way
obviate any obligation to comply with the
requirements of the guidelines themselves.

I. SLIP RESISTANT SURFACES—AISLES, STEPS,
FLOOR AREAS WHERE PEOPLE WALK, FLOOR

AREAS IN SECUREMENT LOCATIONS, LIFT

PLATFORMS, RAMPS

Slip resistance is based on the frictional
force necessary to keep a shoe heel or crutch
tip from slipping on a walking surface under
conditions likely to be found on the surface.
While the dynamic coefficient of friction
during walking varies in a complex and non-
uniform way, the static coefficient of fric-
tion, which can be measured in several ways,
provides a close approximation of the slip re-
sistance of a surface. Contrary to popular be-
lief, some slippage is necessary to walking,
especially for persons with restricted gaits; a
truly ‘‘non-slip’’ surface could not be nego-
tiated.

The Occupational Safety and Health Ad-
ministration recommends that walking sur-
faces have a static coefficient of friction of
0.5. A research project sponsored by the Ar-
chitectural and Transportation Barriers
Compliance Board (Access Board) conducted
tests with persons with disabilities and con-
cluded that a higher coefficient of friction
was needed by such persons. A static coeffi-
cient of friction of 0.6 is recommended for
steps, floors, and lift platforms and 0.8 for
ramps.

The coefficient of friction varies consider-
ably due to the presence of contaminants,
water, floor finishes, and other factors not
under the control of transit providers and
may be difficult to measure. Nevertheless,
many common materials suitable for floor-
ing are now labeled with information on the
static coefficient of friction. While it may
not be possible to compare one product di-
rectly with another, or to guarantee a con-
stant measure, transit operators or vehicle
designers and manufacturers are encouraged
to specify materials with appropriate values.
As more products include information on slip
resistance, improved uniformity in measure-
ment and specification is likely. The Access
Board’s advisory guidelines on Slip Resistant
Surfaces provides additional information on
this subject.

II. COLOR CONTRAST—STEP EDGES, LIFT
PLATFORM EDGES

The material used to provide contrast
should contrast by at least 70%. Contrast in
percent is determined by:
Contrast=[(B1¥B2)/B1]×100
where B1=light reflectance value (LRV) of

the lighter area
and B2=light reflectance value (LRV) of the

darker area.
Note that in any application both white and
black are never absolute; thus, B1 never
equals 100 and B2 is always greater than 0.

III. HANDRAILS AND STANCHIONS

In addition to the requirements for hand-
rails and stanchions for rapid, light, and
commuter rail vehicles, consideration should
be given to the proximity of handrails or
stanchions to the area in which wheelchair
or mobility aid users may position them-
selves. When identifying the clear floor space
where a wheelchair or mobility aid user can
be accommodated, it is suggested that at
least one such area be adjacent or in close
proximity to a handrail or stanchion. Of
course, such a handrail or stanchion cannot
encroach upon the required 32 inch width re-
quired for the doorway or the route leading
to the clear floor space which must be at
least 30 by 48 inches in size.

IV. PRIORITY SEATING SIGNS AND OTHER
SIGNAGE

A. Finish and Contrast

The characters and background of signs
should be eggshell, matte, or other non-glare
finish. An eggshell finish (11 to 19 degree
gloss on 60 degree glossimeter) is rec-
ommended. Characters and symbols should
contrast with their background—either light
characters on a dark background or dark
characters on a light background. Research
indicates that signs are more legible for per-
sons with low vision when characters con-
trast with their background by at least 70
percent. Contrast in percent is determined
by:

Contrast=[(B1¥B2)/B1]×100
where B1=light reflectance value (LRV) of

the lighter area
and B2=light reflectance value (LRV) of the

darker area.

Note that in any application both white and
black are never absolute; thus, B1 never
equals 100 and B2 is always greater than 0.

The greatest readability is usually
achieved through the use of light-colored
characters or symbols on a dark background.

B. Destination and Route Signs

The following specifications, which are re-
quired for buses (§ 1192.39), are recommended
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for other types of vehicles, particularly light
rail vehicles, where appropriate.

1.Where destination or route information
is displayed on the exterior of a vehicle, each
vehicle should have illuminated signs on the
front and boarding side of the vehicle.

2. Characters on signs covered by para-
graph IV.B.1 of this appendix should have a
width-to-height ratio between 3:5 and 1:1 and
a stroke width-to-height ratio between 1:5
and 1:10, with a minimum character height
(using an upper case ‘‘X’’) of 1 inch for signs
on the boarding side and a minimum char-
acter height of 2 inches for front
‘‘headsigns’’, with ‘‘wide’’ spacing (generally,
the space between letters shall be 1⁄16 the
height of upper case letters), and should con-
trast with the background, either dark-on-
light or light-on-dark, or as recommended
above.

C. Designation of Accessible Vehicles

The International Symbol of Accessibility
should be displayed as shown in Figure 6.

V. PUBLIC INFORMATION SYSTEMS

There is currently no requirement that ve-
hicles be equipped with an information sys-
tem which is capable of providing the same
or equivalent information to persons with
hearing loss. While the Department of Trans-
portation assesses available and soon-to-be
available technology during a study to be
conducted during Fiscal Year 1992, entities
are encouraged to employ whatever services,
signage or alternative systems or devices
that provide equivalent access and are avail-
able. Two possible types of devices are visual
display systems and listening systems. How-
ever, it should be noted that while visual dis-
play systems accommodate persons who are
deaf or are hearing impaired, assistive lis-
tening systems aid only those with a partial
loss of hearing.

A. Visual Display Systems

Announcements may be provided in a vis-
ual format by the use of electronic message
boards or video monitors.

Electronic message boards using a light
emitting diode (LED) or ‘‘flip-dot’’ display
are currently provided in some transit sta-
tions and terminals and may be usable in ve-
hicles. These devices may be used to provide
real time or pre-programmed messages; how-
ever, real time message displays require the
availability of an employee for keyboard
entry of the information to be announced.

Video monitor systems, such as visual pag-
ing systems provided in some airports (e.g.,
Baltimore-Washington International Air-
port), are another alternative. The Architec-
tural and Transportation Barriers Compli-
ance Board (Access Board) can provide tech-
nical assistance and information on these

systems (‘‘Airport TDD Access: Two Case
Studies,’’ (1990)).

B. Assistive Listening Systems

Assistive listening systems (ALS) are in-
tended to augment standard public address
and audio systems by providing signals
which can be received directly by persons
with special receivers or their own hearing
aids and which eliminate or filter back-
ground noise. Magnetic induction loops,
infra-red and radio frequency systems are
types of listening systems which are appro-
priate for various applications.

An assistive listening-system appropriate
for transit vehicles, where a group of persons
or where the specific individuals are not
known in advance, may be different from the
system appropriate for a particular individ-
ual provided as an auxiliary aid or as part of
a reasonable accommodation. The appro-
priate device for an individual is the type
that individual can use, whereas the appro-
priate system for a station or vehicle will
necessarily be geared toward the ‘‘average’’
or aggregate needs of various individuals.
Earphone jacks with variable volume con-
trols can benefit only people who have slight
hearing loss and do not help people who use
hearing aids. At the present time, magnetic
induction loops are the most feasible type of
listening system for people who use hearing
aids equipped with ‘‘T-coils’’, but people
without hearing aids or those with hearing
aids not equipped with inductive pick-ups
cannot use them without special receivers.
Radio frequency systems can be extremely
effective and inexpensive. People without
hearing aids can use them, but people with
hearing aids need a special receiver to use
them as they are presently designed. If hear-
ing aids had a jack to allow a by-pass of
microphones, then radio frequency systems
would be suitable for people with and with-
out hearing aids. Some listening systems
may be subject to interference from other
equipment and feedback from hearing aids of
people who are using the systems. Such in-
terference can be controlled by careful engi-
neering design that anticipates feedback
sources in the surrounding area.

The Architectural and Transportation Bar-
riers Compliance Board (Access Board) has
published a pamphlet on Assistive Listening
Systems which lists demonstration centers
across the country where technical assist-
ance can be obtained in selecting and install-
ing appropriate systems. The state of New
York has also adopted a detailed technical
specification which may be useful.

PARTS 1193—1199 [RESERVED]
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PART 1200—OFFICIAL SEALS

Sec.
1200.1 Definitions.
1200.2 Description and design.
1200.4 Authority to affix seals.
1200.6 Use of the seals.

AUTHORITY: 44 U.S.C. 2104(e), 2116(b), 2302.

SOURCE: 50 FR 27196, July 1, 1985, unless
otherwise noted.

§ 1200.1 Definitions.

For the purposes of this part—
Embossing seal means a display of the

form and content of the official seal
made on a die so that the seal can be
embossed on paper or other medium.

NARA means all organizational units
of the National Archives and Records
Administration.

Official seal means the original(s) of
the seal showing the exact form, con-
tent and color.

Replica or reproduction means a copy
of the official seal displaying the form,
content and color.

§ 1200.2 Description and design.

(a) National Archives and Records Ad-
ministration seal. The design is illus-
trated below and described as follows:

Centered on a disc with a double-line
border a solid line rendition of an he-
raldic eagle displayed holding in its
left talon thirteen arrows, in its right
talon a branch of olive, bearing on its
breast a representation of the shield of
the United States and displayed above
its head a partially unrolled scroll in-
scribed with the words LITTERA
SCRIPTA MANET one above the other;
all within the circumscription NA-
TIONAL ARCHIVES AND RECORDS
ADMINISTRATION, with the date 1985
at bottom center.

(b) National Archives seal. The design
is illustrated below and described as in
paragraph (a) of this section, encircled
by the circumscription THE NA-
TIONAL ARCHIVES OF THE UNITED
STATES, with the date 1934 at the bot-
tom center.

(c) National Archives Trust Fund Board
seal. The design is illustrated below
and described as in paragraph (a) of
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this section, encircled by the cir-
cumscription NATIONAL ARCHIVES
TRUST FUND BOARD, with the date
1941 at the bottom center.

§ 1200.4 Authority to affix seals.
The Archivist of the United States

and the Archivist’s designees are au-
thorized to affix the official seals, em-
bossing seals, replicas and reproduc-
tions to appropriate documents, cer-
tifications and other material for all
purposes authorized by this part.

§ 1200.6 Use of the seals.
(a) The seals are the official emblems

of NARA and their use is therefore per-
mitted only as provided in this part.

(b) Use by any person or organization
outside NARA may be made only with
prior written approval by NARA.

(c) Requests by any person or organi-
zation outside NARA for permission to
use the seals must be made in writing
to the Archivist of the United States,
National Archives (N), Washington, DC
20408, and must specify, in detail, the
exact use to be made. Any permission
granted applies only to the specific use
for which it was granted and is not to
be construed as permission for any
other use.

(d) Use of the NARA and the National
Archives of the United States seals
shall be primarily for informational
purposes and for authentication of doc-
uments. The National Archives Trust
Fund Board seal shall be used only for
Trust Fund documents and publica-

tions. The seals may not be used on
any article or in any manner which
may discredit the seals or reflect unfa-
vorably upon NARA or which implies
NARA endorsement of commercial
products or services, or of the user’s
policies or activities.

(e) Falsely making, forging, counter-
feiting, mutilating, or altering the offi-
cial seals, replicas, reproductions or
embossing seals, or knowingly using or
possessing with fraudulent intent any
altered seal is punishable under section
506 of title 18, United States Code.

(f) Any person using the official
seals, replicas, reproductions, or em-
bossing seals in a manner inconsistent
with the provisions of this part is sub-
ject to the provisions of 18 U.S.C. 1017,
which provides penalties for the wrong-
ful use of an official seal, and to other
provisions of law as applicable.

PART 1202—REGULATIONS IMPLE-
MENTING THE PRIVACY ACT OF
1974

Sec.
1202.1 Scope of part.
1202.2 Purpose.
1202.4 Definitions.

Subpart A—General Policy

1202.10 Collection and use.
1202.12 Standards of accuracy.
1202.14 Rules of conduct.
1202.16 Safeguarding systems of records.
1202.18 Inconsistent issuances of NARA su-

perseded.
1202.20 Records of other agencies.
1202.22 Subpoenas and other legal demands.

Subpart B—Disclosure of Records

1202.30 Conditions of disclosure.
1202.32 Procedures for disclosure.
1202.34 Accounting of disclosures.

Subpart C—Individual Access to Records

1202.40 Forms of request.
1202.42 Special requirements for medical

records.
1202.44 Granting access.
1202.46 Denials of access.
1202.48 Appeal of denial of access within

NARA.
1202.50 Records available at a fee.
1202.52 Prepayment of fees over $25.
1202.54 Form of payment.
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Subpart D—Requests to Amend Records

1202.60 Submission of requests to amend
records.

1202.62 Review of requests to amend records.
1202.64 Approval of requests to amend.
1202.66 Denial of requests to amend.
1202.68 Agreement to alternative amend-

ments.
1202.70 Appeal of denial of request to amend

a record.
1202.72 Statements of disagreement.
1202.74 Judicial review.

Subpart E—Report on New Systems of
Records and Alteration of Existing Systems

1202.80 Reporting requirement.
1202.82 Federal Register notice of establish-

ment of new system or alteration of ex-
isting system.

1202.84 Effective date of new system of
records or alteration of an existing sys-
tem of records.

Subpart F—Exemptions

1202.90 Specific exemptions.

Subpart G—Assistance and Referrals

1202.100 Requests for assistance and refer-
rals.

AUTHORITY: 44 U.S.C. 2104(a); 5 U.S.C. 552a.

SOURCE: 50 FR 27197, July 1, 1985, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 1202 appear at 54 FR 32067, Aug. 4, 1989.

§ 1202.1 Scope of part.

This part sets forth policies and pro-
cedures concerning the collection, use,
and dissemination of records main-
tained by NARA which are subject to
the provisions of the Privacy Act of
1974, 5 U.S.C. 552a. These policies and
procedures govern only those records
as defined in § 1202.4. Policies and pro-
cedures governing the disclosure and
availability of NARA administrative
records in general are in part 1250 of
this chapter. This part also covers ex-
emptions from disclosure of personal
information; procedures for guidance of
subject individuals in obtaining infor-
mation and inspecting and disagreeing
with the content of records; accounting
for disclosures of information; special
requirements for medical records; and
fees.

§ 1202.2 Purpose.

This part implements the provisions
of 5 U.S.C. 552a, popularly known as the
‘‘Privacy Act of 1974’’ (hereinafter re-
ferred to as the Act). This part pre-
scribes procedures for notifying an in-
dividual of NARA systems of records
which may contain a record pertaining
to him or her, procedures for gaining
access and contesting the contents of
such records, and other procedures for
carrying out the provisions of the Act.

§ 1202.4 Definitions.

For the purposes of this part 1202:
Access means a transfer of a record, a

copy of a record, or the information in
a record to the subject individual, or
the review of a record by the subject
individual.

Agency means agency as defined in 5
U.S.C. 552(e).

Disclosure means a transfer of a
record, a copy of a record, or the infor-
mation contained in a record to a re-
cipient other than the subject individ-
ual, or the review of a record by some-
one other than the subject individual.

Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

Maintain includes maintain, collect,
use, and disseminate.

NARA Privacy Act appeal official
means the Deputy Archivist of the
United States for appeals of denials of
access to or amendment of records
maintained in a system of records, ex-
cept where the system manager is the
Inspector General or the Archivist of
the United States. The term means the
Archivist of the United States for ap-
peals of denial of access to or amend-
ment of records in systems of records
maintained by the Inspector General.

Record means any item, collection, or
grouping of information about an indi-
vidual that is maintained by an agen-
cy, including, but not limited to, his or
her education, financial transactions,
medical history and criminal or em-
ployment history and that contains his
or her name or an identifying number,
symbol, or other identifying particular
assigned to the individual, such as a
fingerprint, voiceprint, or photograph.

Routine use means, with respect to
the disclosure of a record, the use of
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that record for a purpose which is com-
patible with the purpose for which it
was collected.

Solicitation means a request by a
NARA officer or employee that an indi-
vidual provide information about him-
self or herself.

Statistical record means a record in a
system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by 13 U.S.C. 8.

Subject individual means the individ-
ual named or discussed in a record or
the individual to whom a record other-
wise pertains.

System manager means the NARA em-
ployee who is responsible for the main-
tenance of a system of records and for
the collection, use, and dissemination
of information therein.

System of records means a group of
any records under the control of an
agency from which information is re-
trieved by the name of the individual
or by some identifying number, sym-
bol, or other identifier assigned to that
individual.

[50 FR 27197, July 1, 1985, as amended at 54
FR 32067, Aug. 4, 1989]

Subpart A—General Policy
§ 1202.10 Collection and use.

(a) General. Any information used in
whole or in part in making a deter-
mination about an individual’s rights,
benefits, or privileges under NARA pro-
grams will be collected directly from
the subject individual to the extent
practicable. The system manager also
shall ensure that information collected
is used only in conformance with the
provisions of the Act and these regula-
tions.

(b) Solicitation of information. System
managers shall ensure that at the time
information is solicited the solicited
individual is informed of the authority
for collecting that information, wheth-
er providing the information is manda-
tory or voluntary, the purposes for
which the information will be used, the
routine uses of the information, and
the effects on the individual, if any, of
not providing the information. The As-
sistant Archivist for Management and

Administration shall ensure that forms
used to solicit information are in com-
pliance with the Act and these regula-
tions.

(c) Solicitation of social security num-
ber. Before a NARA employee requests
an individual to disclose his or her so-
cial security number, the officer or em-
ployee shall ensure that either:

(1) The disclosure is required by Fed-
eral law, or;

(2) The disclosure was required under
a Federal law or regulation adopted be-
fore January 1, 1975, to verify the iden-
tity of an individual, and the social se-
curity number will become a part of a
system of records in existence and op-
erating before January 1, 1975.

If solicitation of the social security
number is authorized under paragraph
(c)(1) or (2) of this section, the NARA
employee who requests an individual to
disclose his or her social security num-
ber shall first inform that individual
whether that disclosure is mandatory
or voluntary, by what statutory or
other authority the number is solic-
ited, and the uses that will be made of
it.

(d) Soliciting information from third
parties. A NARA employee shall inform
third parties who are requested to pro-
vide information about another indi-
vidual of the purposes for which the in-
formation will be used.

§ 1202.12 Standards of accuracy.

The system manager shall ensure
that all records which are used by
NARA to make a determination about
any individual are maintained with
such accuracy, relevance, timeliness,
and completeness as is reasonably nec-
essary to ensure fairness to the individ-
ual.

§ 1202.14 Rules of conduct.

All NARA employees involved in the
design, development, operation, or
maintenance of any system of records,
or in maintaining any record, shall re-
view the provisions of 5 U.S.C. 552a and
the regulations in this part, and shall
conduct himself or herself in accord-
ance with the rules of conduct concern-
ing the protection of personal informa-
tion in the NARA Standards of Con-
duct.
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§ 1202.16 Safeguarding systems of
records.

The system manager shall ensure
that appropriate administrative, tech-
nical, and physical safeguards are es-
tablished to ensure the security and
confidentiality of records and to pro-
tect against any anticipated threats or
hazards to their security or integrity
which could result in substantial harm,
embarrassment, inconvenience, or un-
fairness to any individual on whom in-
formation is maintained. Personnel in-
formation contained in both manual
and automated systems of records shall
be protected by implementing the fol-
lowing safeguards:

(a) Official personnel folders, author-
ized personnel operating or work fold-
ers, and other records of personnel ac-
tions effected during a NARA employ-
ee’s Federal service or affecting the
employee’s status and service, includ-
ing information on experience, edu-
cation, training, special qualifications
and skills, performance appraisals, and
conduct, shall be stored in a lockable
metal filing cabinet when not in use by
an authorized person. A system man-
ager may employ an alternative stor-
age system providing that it furnishes
an equivalent degree of physical secu-
rity as storage in a lockable metal fil-
ing cabinet.

(b) System managers, at their discre-
tion, may designate additional records
of unusual sensitivity which require
safeguards similar to those described in
paragraph (a) of this section.

(c) System managers shall permit ac-
cess to and use of automated or manual
personnel records only to persons
whose official duties require such ac-
cess, or to subject individuals or their
representatives as provided by this
part.

§ 1202.18 Inconsistent issuances of
NARA superseded.

Any policies and procedures in any
NARA issuance which are inconsistent
with the policies and procedures in this
part are superseded to the extent of
that inconsistency.

§ 1202.20 Records of other agencies.
(a) Other agencies’ records managed

and administered by NARA. Rules gov-
erning the maintenance of systems of

records of agencies other than NARA
which are located in the National Ar-
chives of the United States and Federal
Records Centers are in subchapter C of
this chapter.

(b) Current records of other agencies. If
NARA receives a request for access to
records which are the primary respon-
sibility of another agency, but which
are maintained by or in the temporary
possession of NARA on behalf of that
agency, NARA shall refer the request
to the agency concerned for appro-
priate action. NARA shall advise the
requester that the request has been for-
warded to the responsible agency.
Records in the custody of NARA which
are the primary responsibility of the
U.S. Office of Personnel Management
(OPM) are governed by the OPM rules
promulgated pursuant to the Act.

§ 1202.22 Subpoenas and other legal
demands.

Access to NARA systems of records
by subpoena or other legal process
shall be in accordance with the provi-
sions of part 1250 of this chapter for ad-
ministrative records and part 1254 of
this chapter for accessioned records,
FRC records, and donated historical
materials.

Subpart B—Disclosure of Records

§ 1202.30 Conditions of disclosure.

No NARA employee may disclose any
record to any person or to another
agency without the express written
consent of the subject individual unless
the disclosure is:

(a) To NARA employees who have a
need for the information in the official
performance of their duties;

(b) Required by the provisions of the
Freedom of Information Act;

(c) For a routine use as published in
a notice in the FEDERAL REGISTER;

(d) To the Bureau of the Census for
uses pursuant to title 13 U.S.C.;

(e) To a recipient who has provided
NARA with advance adequate written
assurance that the record will be used
solely as a statistical research or re-
porting record. The record shall be
transferred in a form that is not indi-
vidually identifiable. The written
statement shall include as a minimum:
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(1) A statement of the purpose for re-
questing the records; and

(2) Certification that the records will
be used only for statistical purposes;
these written statements shall be
maintained as records. In addition to
deleting personal identifying informa-
tion from records released for statis-
tical purposes, the system manager
shall ensure that the identity of the in-
dividual cannot reasonably be deduced
by combining various statistical
records.);

(f) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government;

(g) To another agency or instrumen-
tality of any governmental jurisdiction
within or under the control of the
United States for a civil or criminal
law enforcement activity, if the activ-
ity is authorized by law, and if the
head of the agency or instrumentality
or his or her other designated rep-
resentative has made a written request
to NARA specifying the particular por-
tion desired and the law enforcement
activity for which the record is sought;

(h) To a person showing compelling
circumstances affecting the health or
safety of an individual, not necessarily
the individual to whom the record per-
tains (upon such disclosure, a notifica-
tion must be sent to the last known ad-
dress of the subject individual);

(i) To either House of Congress or to
a subcommittee or committee (joint or
of either House, to the extent that the
subject matter falls within its jurisdic-
tion);

(j) To the Comptroller General or any
of his authorized representatives in the
course of the performance of the duties
of the General Accounting Office;

(k) To a consumer reporting agency
in accordance with section 3711(f) of
title 31; or

(l) Pursuant to the order of a court of
competent jurisdiction.

§ 1202.32 Procedures for disclosure.
(a) Address all requests for disclosure

of records pertaining to a third party
to the NARA Privacy Act Officer
(NAA), National Archives and Records
Administration, Washington, DC 20408.
Upon receipt of such request, NARA

shall verify the right of the requester
to obtain disclosure pursuant to
§ 1202.30. Upon verification, the system
manager shall make the requested
records available. NARA shall ac-
knowledge requests within 10 workdays
and shall make a decision within 30
workdays, unless NARA notifies the re-
quester that the time limit must be ex-
tended for good cause.

(b) If NARA determines that the dis-
closure is not permitted under § 1202.30,
the Assistant Archivist for Manage-
ment and Administration or the In-
spector General (for records for which
the Inspector General is the system
manager) shall deny the request in
writing. The requester shall be in-
formed of the right to submit a request
for review and final determination to
the appropriate NARA Privacy Act Ap-
peal Officer.

(1) Requests for review involving
records for which the Inspector General
is the system manager shall be ad-
dressed to the NARA Privacy Act Ap-
peal Officer (N), National Archives and
Records Administration, Washington,
DC 20408.

(2) Requests for review involving all
other records shall be addressed to the
NARA Privacy Act Appeal Officer
(ND), National Archives and Records
Administration, Washington, DC 20408.

[57 FR 22430, May 28, 1992]

§ 1202.34 Accounting of disclosures.

(a) Except for disclosures made pur-
suant to § 1202.30(a) and (b), an accurate
accounting of each disclosure shall be
made and retained for 5 years after the
disclosure or for the life of the record,
whichever is longer. The accounting
shall include the date, nature, and pur-
pose of each disclosure, and the name
and address of the person or agency to
whom the disclosure is made.

(b) The system manager also shall
maintain in conjunction with the ac-
counting of disclosures:

(1) A full statement of the justifica-
tion for the disclosures;

(2) All documentation surrounding
disclosure of a record for statistical or
law enforcement purposes; and

(3) Evidence of written consent by
the subject individual to a disclosure.
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(c) Except for the accounting of dis-
closures made to agencies or instru-
mentalities in law enforcement activi-
ties in accordance with § 1202.30 or of
disclosures made from exempt systems
(see subpart F of this part), the ac-
counting of disclosures shall be made
available to the individual upon re-
quest. Procedures for requesting access
to the accounting are in subpart C of
this part.

Subpart C—Individual Access to
Records

§ 1202.40 Forms of requests.
(a) Individuals seeking access to

their records or to any information
pertaining to themselves which is con-
tained in a system of records should
notify the system manager or applica-
ble NARA official at the address indi-
cated in the FEDERAL REGISTER notice
describing the pertinent system of
records.

(b) The request shall be in writing
and shall bear the legend ‘‘Privacy Act
Request’’ both on the request letter
and on the envelope. The request letter
shall contain:

(1) The complete name and identify-
ing number of the NARA system as
published in the FEDERAL REGISTER;

(2) The full name and address of the
subject individual;

(3) A brief description of the nature,
time, place, and circumstances of the
individual’s association with NARA;
and

(4) Any other information which the
individual believes would help the sys-
tem manager to determine whether the
information about the individual is in-
cluded in the system of records.
The system manager or other NARA
official shall answer or acknowledge
the request within 10 workdays of its
receipt by NARA.

(c) System managers at their discre-
tion, may accept oral requests for ac-
cess to a NARA system of records, sub-
ject to verification of identity.

§ 1202.42 Special requirements for
medical records.

(a) A system manager who receives a
request from an individual for access to
those official medical records which be-
long to the Office of Personnel Manage-

ment and are described in chapter 339
of the Federal Personnel Manual (med-
ical records which are otherwise filed
in the Official Personnel Folder), shall
refer the pertinent system of records to
a Federal Medical Officer for review
and determination in accordance with
this section. If no Federal medical offi-
cer is available to make the determina-
tion required by this section, the sys-
tem manager shall refer the request
and the medical reports concerned to
the Office of Personnel Management
for a determination.

(b) If, in the opinion of a Federal
Medical Officer, medical records re-
quested by the subject individual indi-
cate a condition about which a prudent
physician would hesitate to inform a
person suffering from such a condition
of its exact nature and probable out-
come, the system manager shall not re-
lease the medical information to the
subject individual nor to any person
other than a physician designated in
writing by the subject individual, his
or her guardian, or conservator.

(c) If, in the opinion of a Federal
medical officer, the medical informa-
tion does not indicate the presence of
any condition which would cause a pru-
dent physician to hesitate to inform a
person suffering from such a condition
of its exact nature and probable out-
come, the system manager shall re-
lease the information to the subject in-
dividual or to any person, firm, or or-
ganization which the individual au-
thorizes in writing to receive it.

§ 1202.44 Granting access.
(a) Upon receipt of a request for ac-

cess to non-exempt records, the system
manager shall make such records
available to the subject individual or
shall acknowledge the request within
10 workdays of its receipt by NARA.
The acknowledgment shall indicate
when the system manager will make
the records available.

(b) If the system manager anticipates
more than a 10-day delay in making a
record available, he or she also shall
include in the acknowledgment specific
reasons for the delay.

(c) If a subject individual’s request
for access does not contain sufficient
information to permit the system man-
ager to locate the records, the system
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manager shall request additional infor-
mation from the individual and shall
have 10 workdays following receipt of
the additional information in which to
make the records available or to ac-
knowledge receipt of the request and to
indicate when the records will be avail-
able.

(d) Records will be made available for
authorized access during normal busi-
ness hours at the NARA offices where
the records are located. Requesters
should be prepared to identify them-
selves by signature (i.e., to sign the ac-
cess log on the date of access and to
produce other identification verifying
the signature).

(e) Upon request, a system manager
shall permit a subject individual to ex-
amine the original of a non-exempt
record, shall provide the individual
with a copy of the record, or both. Fees
shall be charged only for copies re-
quested by the individual and not for
copies provided to the individual for
the convenience of NARA.

(f) Subject individuals may request
to pick up a record in person or to re-
ceive it by mail, directed to the name
and address provided by the individuals
in their request. A system manager
shall not make a record available to a
third party for delivery to the subject
individual, except for medical records
as outlined in § 1202.42.

(g) Subject individuals who wish to
have a person of their choosing review,
accompany them in reviewing, or ob-
tain a copy of a record must, prior to
the disclosure of their record, sign a
statement authorizing the disclosure.
The system manager shall maintain
this statement with the record.

(h) The procedure for access to an ac-
counting of disclosures is identical to
the procedure for access to a record as
set forth in this section.

§ 1202.46 Denials of access.
(a) A system manager may deny a

subject individual access to his or her
record only on the grounds that NARA
has published rules in the FEDERAL
REGISTER exempting the pertinent sys-
tem of records from the access require-
ment. Exempt systems of records are
described in subpart F of this part.

(b) Upon receipt of a request for ac-
cess to a record which the system man-

ager believes is contained within an ex-
empt system of records, he or she shall
forward the request to the Assistant
Archivist for Management and Admin-
istration. The system manager shall
append to the request an explanation of
the determination that the requested
record is contained within an exempt
system of records and a recommenda-
tion that the request be denied or
granted.

(c) If the system manager is the As-
sistant Archivist for Management and
Administration, that person shall re-
tain the responsibility for denying or
granting the request.

(d) If the system manager is the In-
spector General, that person shall re-
tain the responsibility for denying or
granting the request.

(e) The Assistant Archivist for Man-
agement and Administration shall, in
consultation with legal counsel and
such other officials as deemed appro-
priate, determine if the requested
record is in fact contained within an
exempt system of records and:

(1) If the record is not contained
within an exempt system of records,
the Assistant Archivist for Manage-
ment and Administration shall notify
the system manager to grant the re-
quest in accordance with § 1202.44, or

(2) If the record is contained within
an exempt system of records, the As-
sistant Archivist for Management and
Administration shall:

(i) Notify the requester that the re-
quest is denied, including a statement
justifying the denial and advising the
requester of the right to judicial review
of that decision as provided in § 1202.74;
or

(ii) Notify the system manager to
make the record available to the re-
quester in accordance with § 1202.44,
notwithstanding the inclusion of the
record within an exempt system of
records.

[50 FR 27197, July 1, 1985, as amended at 54
FR 32067, Aug. 4, 1989]

§ 1202.48 Appeal of denial of access
within NARA.

(a) Requesters denied access in whole
or part to records pertaining to them,
exclusive of those records for which the
system manager is the Archivist of the
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United States, may file with NARA an
appeal of that denial.

(1) Appeals involving records for
which the Inspector General is the sys-
tem manager should be addressed to
NARA Privacy Act Appeal Official (N),
National Archives and Records Admin-
istration, Washington, DC 20408.

(2) All other appeals should be ad-
dressed to NARA Privacy Act Appeal
Official (ND), National Archives and
Records Administration, Washington,
DC 20408.

(b) Each appeal to the NARA Privacy
Act appeal official shall be in writing.
The appeal should bear the legend
‘‘Privacy Act—Access Appeal,’’ on both
the face of the letter and the envelope.

(c) Upon receipt of an appeal, the
NARA Privacy Act appeal official shall
consult with the system manager, the
official who made the denial, legal
counsel, and such other officials as
may be appropriate. If the NARA Pri-
vacy Act appeal official, in consulta-
tion with these officials, determines
that the request for access should be
granted because the subject records are
not exempt, the NARA Privacy Act ap-
peal official shall immediately either
instruct the system manager in writing
to grant access to the record in accord-
ance with § 1202.44 or shall grant access
and shall notify the requester of that
action.

(d) If the NARA Privacy Act appeal
official, in consultation with the offi-
cials specified in paragraph (c) of this
section, determines that the appeal
should be rejected, the NARA Privacy
Act appeal official immediately shall
notify the requester in writing of that
determination. This action shall con-
stitute NARA’s final determination on
the request for access to the record and
shall include:

(1) The reason for the rejection of the
appeal; and

(2) Notice of the requester’s right to
seek judicial review of NARA’s final
determination, as provided in § 1202.74.

(e) The final NARA determination
will be made no later than 30 workdays
from the date on which the appeal is
received by the NARA Privacy Act ap-
peal official. The NARA Privacy Act
appeal official may extend this time
limit by notifying the requester in
writing before the expiration of the 30

workdays. The NARA Privacy Act ap-
peal official’s notification shall include
an explanation of the reasons for the
extension of time.

(f) Denial of access by the Archivist
to records for which the Archivist is
the system manager shall constitute
the NARA final determination in such
instances. Requesters shall be given
notice of their right to seek judicial re-
view of the determination, as provided
in § 1202.74.

[50 FR 27197, July 1, 1985, as amended at 54
FR 32067, Aug. 4, 1989]

§ 1202.50 Records available at a fee.

The system manager shall provide
one electrostatic copy of a record to a
requester at a fee of $0.20 per page if
NARA makes the copy or $0.10 per page
if the requester makes the copy on a
NARA self-service copier.

[53 FR 12150, Apr. 13, 1988]

§ 1202.52 Prepayment of fees over $25.

If the system manager determines
that the estimated total fee is likely to
exceed $25, the system manager shall
notify the individual that the esti-
mated fee must be prepaid prior to
NARA’s making the records available.
NARA will remit any excess amount
paid by the individual or bill the indi-
vidual for an additional amount if
there is a variation between the final
fee charged and the amount prepaid.

§ 1202.54 Form of payment.

Payment shall be by check or money
order payable to the National Archives
and Records Administration and shall
be addressed to the system manager.

[53 FR 12150, Apr. 13, 1988]

Subpart D—Requests To Amend
Records

§ 1202.60 Submission of requests to
amend records.

Subject individuals who desire to
amend any record containing personal
information about themselves should
write to the NARA system manager
specified in the pertinent FEDERAL
REGISTER notice concerning NARA’s
systems of records. A current NARA
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employee who desires to amend person-
nel records should write to the Direc-
tor of Personnel, National Archives
(NAP), Washington, DC 20408. Each re-
quest shall include evidence of and jus-
tification for the need to amend the
pertinent record. Each request should
bear the legend ‘‘Privacy Act—Request
To Amend Record’’ prominently
marked on both the face of the request
letter and the envelope.

§ 1202.62 Review of requests to amend
records.

(a) The system manager shall ac-
knowledge receipt of a request to
amend a record within 10 workdays. If
possible, the acknowledgment should
include the system manager’s deter-
mination either to amend the record or
to deny the request to amend as pro-
vided in § 1202.66.

(b) When reviewing a record in re-
sponse to a request to amend, the sys-
tem manager shall assess the accuracy,
relevance, timeliness, and complete-
ness of the existing record in light of
the proposed amendment. The system
manager shall determine whether the
amendment is justified. With respect
to a request to delete information, the
system manager also shall review the
request and existing record to deter-
mine whether the information is rel-
evant and necessary to accomplish an
agency purpose required to be accom-
plished by law or Executive order.

§ 1202.64 Approval of requests to
amend.

If the system manager determines
that amendment of a record is proper
in accordance with the request to
amend, he or she promptly shall make
the necessary amendment to the record
and shall send a copy of the amended
record to the subject individual. Where
an accounting of disclosure has been
maintained, the system manager shall
advise all previous recipients of the
record of the fact that an amendment
has been made and give the substance
of the amendment. Where practicable,
the system manager shall send a copy
of the amended record to previous re-
cipients. The system manager shall ad-
vise the Assistant Archivist for Man-
agement and Administration that a re-
quest to amend has been approved.

§ 1202.66 Denial of requests to amend.

(a) Except where the system manager
is the Inspector General, if the system
manager determines that an amend-
ment of a record is improper or that
the record should be amended in a
manner other than that requested by
an individual, the request to amend
and the system manager’s determina-
tions and recommendations shall be re-
ferred to the Assistant Archivist for
Management and Administration. If
the system manager is the Inspector
General, that person shall retain the
responsibility for granting or denying
the request to amend.

(b) If the Assistant Archivist for
Management and Administration, after
reviewing the request to amend a
record, determines to amend the record
in accordance with the request, the As-
sistant Archivist promptly shall return
the request to the system manager
with instructions to make the re-
quested amendments in accordance
with § 1202.64.

(c) If the Assistant Archivist for
Management and Administration, after
reviewing the request to amend a
record, determines not to amend the
record in accordance with the request,
the Assistant Archivist promptly shall
advise the requester in writing of the
decision. The denial letter shall state
the reasons for the denial of the re-
quest to amend; include proposed alter-
native amendments, if appropriate;
state the requester’s right to appeal
the denial of the request to amend; and
state the procedure for appealing.

[50 FR 27197, July 1, 1985, as amended at 54
FR 32068, Aug. 4, 1989]

§ 1202.68 Agreement to alternative
amendments.

If the denial of a request to amend a
record includes proposed alternative
amendments, and if the requester
agrees to accept them, the requester
shall notify the NARA official who
signed the denial letter. That official
shall immediately instruct the system
manager to make the necessary amend-
ments in accordance with § 1202.64.

[54 FR 32068, Aug. 4, 1989]
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§ 1202.70 Appeal of denial of request to
amend a record.

(a) A requester who disagrees with a
denial of a request to amend a record
may file an appeal of that denial.

(1) If the denial was signed by the As-
sistant Archivist for Management and
Administration, the requester shall ad-
dress the appeal to the NARA Privacy
Act Appeal Official (ND), Washington,
DC 20408.

(2) If the denial was signed by the In-
spector General, the requester shall ad-
dress the appeal to the NARA Privacy
Act Appeal Official (N), Washington,
DC 20408.

(3) If the requester is an employee of
NARA and the denial to amend in-
volves a record maintained in the em-
ployee’s Official Personnel Folder, as
described in chapter 293 of the Federal
Personnel Manual, the appeal should be
addressed to the Assistant Director,
Workforce Information Office, Compli-
ance and Investigations Group, Office
of Personnel Management, 1900 E
Street, NW., Washington, DC 20415.

(b) Each appeal to the NARA Privacy
Act appeal official shall be in writing
and must be received no later than 30
calendar days from the date of the re-
quester’s receipt of a denial of a re-
quest to amend a record. The appeal
shall bear the legend ‘‘Privacy Act—
Appeal,’’ both on the face of the letter
and the envelope.

(c) Upon receipt of an appeal, the
NARA Privacy Act appeal official shall
consult with the system manager, the
official who made the denial, legal
counsel, and such other officials as
may be appropriate. If the NARA Pri-
vacy Act appeal official, in consulta-
tion with these officials, determines
that the record should be amended as
requested, he or she immediately shall
instruct the system manager to amend
the record in accordance with § 1202.64
and shall notify the requester of that
action.

(d) If the NARA Privacy Act appeal
official, in consultation with the offi-
cials specified in paragraph (c) of this
section, determines that the appeal
should be rejected, the NARA Privacy
Act appeal official immediately shall
notify the requester in writing of that
determination. This action shall con-
stitute the NARA final determination

on the request to amend the record and
shall include:

(1) The reasons for the rejection of
the appeal;

(2) Proposed alternative amend-
ments, if appropriate, which the re-
quester subsequently may accept in ac-
cordance with § 1202.68;

(3) Notice of the requester’s right to
file a Statement of Disagreement for
distribution in accordance with
§ 1202.72; and

(4) Notice of the requester’s right to
seek judicial review of the NARA final
determination, as provided in § 1202.74.

(e) The NARA final determination
shall be made no later than 30 work-
days from the date on which the appeal
is received by the NARA Privacy Act
appeal official. In extraordinary cir-
cumstances, the NARA Privacy Act ap-
peal official may extend this time limit
by notifying the requester in writing
before the expiration of the 30 work-
days. The NARA Privacy Act appeal of-
ficial’s notification shall include a jus-
tification for the extension of time.

[50 FR 27197, July 1, 1985, as amended at 54
FR 32068, Aug. 4, 1989]

§ 1202.72 Statements of disagreement.
Upon receipt of a NARA final deter-

mination denying a request to amend a
record, the requester may file a State-
ment of Disagreement with the appro-
priate system manager. The Statement
of Disagreement shall include an expla-
nation of why the requester believes
the record to be inaccurate, irrelevant,
untimely, or incomplete. The system
manager shall maintain the Statement
of Disagreement in conjunction with
the pertinent record and shall include a
copy of the Statement of Disagreement
in any disclosure of the pertinent
record. The system manager shall pro-
vide a copy of the Statement of Dis-
agreement to any person or agency to
whom the record has been disclosed
only if the disclosure was subject to
the accounting requirements of
§ 1202.34.

§ 1202.74 Judicial review.
Within 2 years of receipt of a NARA

final determination as provided in
§ 1202.48 or § 1202.70, a requester may
seek judicial review of that determina-
tion. A civil action must be filed in the
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Federal District Court in which the re-
quester resides or has his or her prin-
cipal place of business or in which the
NARA records are situated, or in the
District of Columbia.

Subpart E—Report on New Sys-
tems of Records and Alter-
ation of Existing Systems

§ 1202.80 Reporting requirement.

(a) Prior to the establishment of a
new NARA system of records or the al-
teration of an existing NARA system of
records, the system manager shall no-
tify the Assistant Archivist for Man-
agement and Administration of the
proposed new system or alteration. The
system manager shall include with the
notification a complete description and
justification for each system of records
that the system manager proposes to
establish or alter. If the Assistant Ar-
chivist for Management and Adminis-
tration determines that the establish-
ment or alteration of a system of
records is in the best interest of the
Government, the Assistant Archivist
for Management and Administration
will submit, no later than 60 calendar
days prior to the establishment or al-
teration of a system of records, a re-
port of the proposal to the President of
the Senate, the Speaker of the House of
Representatives, and the Director of
the Office of Management and Budget
for their evaluation of the probable or
potential effect of the proposal on the
privacy and other personal or property
rights of individuals.

(b) The reports required by this regu-
lation are exempt from reports control.

§ 1202.82 Federal Register notice of es-
tablishment of new system or alter-
ation of existing system.

The NARA Assistant Archivist for
Management and Administration shall
publish in the FEDERAL REGISTER a no-
tice of the proposed establishment or
alteration of a system of records when:

(a) Notice is received that the Sen-
ate, the House of Representatives, and
the Office of Management and Budget
do not object to the establishment of a
new system of records or to the alter-
ation of an existing system of records,
or

(b) No fewer than 30 calendar days
have elapsed from the date of submis-
sion of the proposal to the Senate, the
House of Representatives, and the Of-
fice of Management and Budget with-
out receipt by NARA of an objection to
the proposal.

§ 1202.84 Effective date of new systems
of records or alteration of an exist-
ing system of records.

Systems of records proposed to be es-
tablished or altered in accordance with
this subpart shall be effective no soon-
er than 30 calendar days from the pub-
lication of the notice required by
§ 1202.82.

Subpart F—Exemptions

§ 1202.90 Specific exemptions.

(a) The following NARA systems of
records are exempt from subsections
(c)(3); (d); (e)(1); (e)(4) (G), (H), and (I);
and (f) of the Privacy Act of 1974;

(1) Investigation Case Files, NARA–
23.

(2) Personnel Security Case Files,
NARA–24.

(b) These systems of records are ex-
empt:

(1) To the extent that the systems
consist of investigatory material com-
piled for law enforcement purposes;
however, if any subject individual is
denied any right, privilege, or benefit
to which the individual would other-
wise be eligible, as a result of the
maintenance of such material, such
material shall be provided to such indi-
vidual, except to the extent that the
disclosure of such material would re-
veal the indentity of a source who fur-
nished information to the Government
under an express promise that the iden-
tity of the source would be held in con-
fidence, or, prior to the effective date
of this section, under an implied prom-
ise that the identity of the source
would be held in confidence; and

(2) To the extent the systems of
records consist of investigatory mate-
rial compiled solely for the purpose of
determining suitability, eligibility, or
qualification for Federal civilian em-
ployment, military service, Federal
contracts, or access to classified infor-
mation, but only to the extent that the
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disclosure of such material would re-
veal the identity of a source who fur-
nished information to the Government
under an express promise that the iden-
tity of the source would be held in con-
fidence.

(c) These NARA systems of records
have been exempted to maintain the ef-
ficacy and integrity of investigations
conducted pursuant to NARA’s respon-
sibilities in the areas of Federal em-
ployment, Government contracts, and
access to security classified informa-
tion.

Subpart G—Assistance and
Referrals

§ 1202.100 Requests for assistance and
referrals.

Requests for assistance and referral
to the responsible system manager or
other NARA employee charged with
implementing these regulations should
be made to the NARA Privacy Act Offi-
cer (NAA), National Archives and
Records Administration, Washington,
DC 20408.

[57 FR 22430, May 28, 1992]

PART 1206—NATIONAL HISTORICAL
PUBLICATIONS AND RECORDS
COMMISSION

Subpart A—General

Sec.
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AUTHORITY: 44 U.S.C. 2104(a); 44 U.S.C. 2501–
2506.

SOURCE: 42 FR 56123, Oct. 21, 1977, unless
otherwise noted. Redesignated at 50 FR 15723,
Apr. 19, 1985.

EDITORIAL NOTE: Nomenclature changes to
part 1206 appear at 50 FR 15723, 15728, Apr. 19,
1985.

Subpart A—General

§ 1206.1 Scope of part.

This part prescribes the procedures
and rules governing the operation of
the grant program of the National His-
torical Publications and Records Com-
mission.

[61 FR 5656, Feb. 13, 1996]

§ 1206.2 Definitions.

(a) The term Commission means the
National Historical Publications and
Records Commission or the Chairman
of the Commission or the Executive Di-
rector of the Commission, acting on
the Commission’s behalf.

(b) The term historical records means
record material having permanent or
enduring value regardless of physical
form or characteristics, including but
not limited to manuscripts, personal
papers, official records, maps, and
audiovisual materials.

(c) In §§ 1206.36 and 1206.38, the term
State means all 50 States of the Union,
plus the District of Columbia, Puerto
Rico, the U.S. Virgin Islands, Guam,
American Samoa, Northern Mariana Is-
lands, and the Trust Territories of the
Pacific.
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(d) In § 1206.36(a), the term State-fund-
ed agency means any historical or ar-
chival agency that receives a regular
State appropriation.

(e) The term State projects means
records projects directed by organiza-
tions operating within and involving
records or activities within one State.
Records or activities of such projects
will typically be under the administra-
tive control of the organization apply-
ing for the grant. The records or activi-
ties need not relate to the history of
the State.

(f) The term regional projects means
records projects involving records or
activities in more than one State in a
region. Regional projects include those
undertaken by regional archival groups
or consortia.

(g) The term national projects means
records projects involving records or
activities in several regions, in widely
separated States, or that have an inter-
national component. In general, the lo-
cation of the records and/or the site of
grant-funded activities will determine
the category of submission.

[42 FR 56123, Oct. 21, 1977. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 55 FR
21542, May 25, 1990; 61 FR 5656, Feb. 13, 1996]

§ 1206.4 Purpose of the Commission.

The National Historical Publications
and Records Commission makes plans,
estimates, and recommendations re-
garding the preservation and use of his-
torical records that may be important
for an understanding and appreciation
of the history of the United States. It
also cooperates with and encourages
appropriate Federal, State, and local
agencies and nongovernmental institu-
tions in collecting and preserving and,
when it considers it desirable, in edit-
ing and publishing the records of out-
standing citizens, groups, or institu-
tions and other important documents.
On recommendation of the Commis-
sion, the Archivist of the United States
makes grants to State and local agen-
cies and to non-profit organizations
and institutions and to individuals in
support of these programs.

[55 FR 21542, May 25, 1990]

§ 1206.6 The Commission’s Grant Pro-
gram.

The Commission operates primarily
through a grant program supporting
publications projects (subpart B) and
records projects (subpart C). Fellow-
ships for individuals in archival admin-
istration and documentary editing are
also offered, as well as an annual insti-
tute for the editing of historical docu-
ments.

[61 FR 5657, Feb. 13, 1996]

§ 1206.7 Organization.

The Executive Director, Program Di-
rector, and the staff of the Commission
administer the publications and
records grants under the guidance of
the Commission and the immediate ad-
ministrative direction of its chairman,
the Archivist of the United States.

[61 FR 5657, Feb. 13, 1996]

Subpart B—Publications Program

SOURCE: 55 FR 21542, May 25, 1990, unless
otherwise noted.

§ 1206.10 General.

This subpart describes the scope, pur-
pose, and operation of that part of the
grant program relating to publications
projects and prescribes requirements
applicable to printed, microform, and
electronic publication projects. Grant
application and administration proce-
dures are given in subpart D of this
part.

[61 FR 5657, Feb. 13, 1996]

§ 1206.12 Scope and purpose.

Publications projects are intended to
ensure the dissemination and acces-
sibility of documentary source mate-
rial important to the study and under-
standing of U.S. history. Projects
should therefore be based upon mate-
rial of widespread interest among
scholars, students, and informed citi-
zens. Documents should have historical
value and interest that transcend local
and State boundaries.

[61 FR 5657, Feb. 13, 1996]
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§ 1206.16 Project requirements.
(a) Each publications project shall

include either the papers of a U.S. lead-
er in a significant phase of life in the
United States or documents relating to
some outstanding event or to some
topic or theme of national significance
in U.S. history. These projects shall
consist of collecting, compiling, edit-
ing, and publishing, either selectively
or comprehensively, the papers or doc-
uments. Publication may be in the
form of printed, microform, or elec-
tronic editions. Electronic formats for
publication of documentary sources
will be considered only when suitable
preservation of the data can be as-
sured. Three copies of each book publi-
cation should be deposited with the Na-
tional Historical Publications and
Records Commission (NHPRC), Wash-
ington, DC 20408. These copies may be
included as part of the five complimen-
tary copies to be sent by presses receiv-
ing subvention grants.

(b) For microform projects, the
grantee shall make positive prints and
all finding aids available to institu-
tions, scholars, or students through
interlibrary loan and for purchase.
Five complimentary copies of guides
and indexes produced by the projects
shall be sent to the Commission.

[61 FR 5657, Feb. 13, 1996]

§ 1206.18 Subsidies for printing costs.
(a) The Commission will consider

grant applications from university and
other nonprofit presses for the sub-
vention of part of the costs of manufac-
turing and disseminating volumes that
have been formally endorsed by the
Commission. Grants not exceeding
$10,000 per volume ($3,000 for reprints)
are awarded upon recommendation of
the Commission to promote the avail-
ability of Commission-supported docu-
mentary editions.

(b) The granting of a subvention shall
be used to encourage the highest stand-
ards in the production of volumes, par-
ticularly the quality of paper and ink.

(c) The Commission shall receive five
complimentary copies of each pub-
lished volume for which a subvention
grant is made.

[55 FR 21542, May 25, 1990, as amended at 61
FR 5657, Feb. 13, 1996]

§ 1206.20 Microform publication stand-
ards.

Technical standards for NHPRC-
sponsored microform projects are stat-
ed in the brochure ‘‘National Historical
Publications and Records Commission:
Microform Guidelines,’’ which will be
supplied to applicants upon request and
to grantee institutions at the time a
grant is made for a microform project.

[61 FR 5657, Feb. 13, 1996]

Subpart C—Records Program
SOURCE: 55 FR 21543, May 25, 1990, unless

otherwise noted.

§ 1206.30 General.
This subpart describes the scope, pur-

pose, and operation of that part of the
grant program relating to records
projects. Grant application and admin-
istration procedures are given in sub-
part D of this part.

[61 FR 5657, Feb. 13, 1996]

§ 1206.32 Scope and purpose.
Through its support for records

projects, the National Historical Publi-
cations and Records Commission en-
courages a greater effort at all levels of
government and by private organiza-
tions to preserve and make available
for use those records, generated in
every facet of life, that further an un-
derstanding and appreciation of U.S.
history. In the public sector, these his-
torical records document significant
activities of State, county, municipal,
and other units of government. In the
private sector, historical records in-
clude manuscripts, personal papers,
and family or corporate archives that
are maintained by a variety of general
repositories as well as materials in spe-
cial collections relating to particular
fields of study, including the arts, busi-
ness, education, ethnic and minority
groups, immigration, labor, politics,
professional services, religion, science,
urban affairs, and women. In addition
to recommending the supporting of
projects relating directly to a body of
records, the Commission may also rec-
ommend support for projects to ad-
vance the state of the art, to promote
cooperative efforts among institutions
and organizations, and to improve the
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knowledge, performance, and profes-
sional skills of those who work with
historical records.

[61 FR 5657, Feb. 13, 1996]

§ 1206.36 State historical records coor-
dinator.

(a) The governor of each State desir-
ing to participate fully in the program
shall appoint a State historical records
coordinator (coordinator), who shall be
the full-time professional official in
charge of the State archival program
or agency. If the State has another
state-funded historical agency or agen-
cies with archival and/or records re-
sponsibilities, the official(s) in charge
of at least one of these shall be a mem-
ber of the State historical records advi-
sory board (board). The coordinator is
appointed to a minimum four-year
term, but may continue to serve until
replaced by the governor or until res-
ignation. The coordinator shall serve
as chair of the board and shall be the
central coordinating officer for the his-
torical records grant program in the
State. The person appointed will not be
deemed to be an official or employee of
the Federal Government and will re-
ceive no Federal compensation for such
service. The pamphlet ‘‘Guidelines for
State Historical Records Coordinators
and State Historical Records Advisory
Boards,’’ which is available from the
Commission and from State historical
records coordinators, provides further
information on the role of the coordi-
nator.

(b) In the event of the resignation of
the coordinator or other inability to
serve, a deputy coordinator, if one has
been designated, will serve as acting
State coordinator until the governor
makes an appointment. In the absence
of a deputy coordinator, the NHPRC
will recognize an acting coordinator,
selected by the state board, who shall
serve until the governor appoints a co-
ordinator in order to conduct the nec-
essary business of the board.

[61 FR 5657, Feb. 13, 1996]

§ 1206.37 Deputy State historical
records coordinator.

A deputy State historical records co-
ordinator may be designated to assist
in carrying out the duties and respon-

sibilities of the coordinator and to
serve as an acting coordinator at the
coordinator’s direction or upon the co-
ordinator’s resignation or other inabil-
ity to serve.

§ 1206.38 State historical records advi-
sory board.

(a) Each State desiring to participate
in the program shall define an appoint-
ment process and appoint a State his-
torical records advisory board consist-
ing of at least seven members, includ-
ing the State historical records coordi-
nator, who chairs the board, unless
otherwise specified in state statute.
The coordinator shall provide the Com-
mission with a description of the ap-
pointment process. A majority of the
members shall have recognized experi-
ence in the administration of govern-
ment records, historical records, or ar-
chives. The board should be as broadly
representative as possible of the public
and private archives, records offices,
and research institutions and organiza-
tions in the State. Board members will
not be deemed to be officials or em-
ployees of the Federal Government and
will receive no Federal compensation
for their service on the board. They are
appointed for three years with the pos-
sibility of renewal; and preferably
terms are staggered so that one-third
of the board is newly appointed or re-
appointed each year. If the board is not
established in State law, members’
terms continue until replacements are
appointed. The board may adopt stand-
ards for attendance and may declare
membership positions open if those
standards are not met.

(b) The board is the central advisory
body for historical records planning
and for Commission-funded projects de-
veloped and carried out within the
State. The board serves as a coordinat-
ing body to facilitate cooperation
among historical records repositories
and other information agencies within
the state and as a state-level review
body for grant proposals as defined in
the Commission’s guidelines. Specifi-
cally, the board may perform such du-
ties as sponsoring and publishing sur-
veys of the conditions and needs of his-
torical records in the State; soliciting
or developing proposals for projects to
be carried out in the State with



445

National Archives and Records Administration § 1206.54

NHPRC grants; reviewing proposals by
institutions in the State and making
recommendations about these to the
Commission; developing, revising, and
submitting to the Commission State
priorities for historical records
projects following guidelines developed
by the Commission; promoting an un-
derstanding of the role and value of
historical records; acting in an advi-
sory capacity to the state archives and
other statewide archival or records
agencies; and reviewing, through re-
ports and otherwise, the operation and
progress of projects in the State fi-
nanced by NHPRC grants.

[61 FR 5658, Feb. 13, 1996]

Subpart D—Grant Procedures
SOURCE: 55 FR 21544, May 25, 1990, unless

otherwise noted.

§ 1206.50 Types of grants.
(a) General. The Archivist of the

United States, after considering the ad-
vice and recommendations of the Com-
mission, may make three types of
NHPRC grants: Outright grants,
matching grants, and combined grants.

(b) Outright grants. An application for
an outright grant requests an NHPRC
grant for the entire cost of a project,
minus the share of the cost borne by
the applicant. The maximum possible
cost sharing is encouraged in every
proposal, and the level of cost sharing
will be an important factor in the Com-
mission’s recommendation on most
types of proposals.

(c) Matching grants. An application
for a matching grant should be made
when an applicant has prospects of se-
curing financial support from a third
party or, in the case of a State or local
government agency, funds from the in-
stitution’s own appropriation source
are provided expressly for the project
proposed in the application. Upon Com-
mission approval of a matching grant
request, the applicant shall present
written documentation certifying that
matching funds have been provided for
the project by the non-Federal source.
In the case of a State or local govern-
ment agency, the matching require-
ment may also be met through match-
ing funds from the State or local gov-
ernment, provided that it can be dem-

onstrated to the Commission’s satisfac-
tion that the matching amount has
been provided above and beyond funds
previously allocated or planned for the
agency’s budget and that the funds are
set aside exclusively to support the
project proposed for an NHPRC grant.
Applicants need not, however, have
money in hand to make a matching
grant request; they need only assure
the Commission that they have reason-
able prospects of obtaining the needed
amounts.

(d) Combined grants. A combined
grant comprises both outright funds
and matching funds. When the funds an
applicant can raise plus the equivalent
amount of an NHPRC grant do not
equal the required budget, the dif-
ference is requested in outright funds.
For example, if the applicant needs
$75,000 and is able to raise $25,000 in
gifts or in a new appropriation for the
project, a combined grant of $25,000
outright and $25,000 in matching funds
for a total of $50,000 should be re-
quested from the Commission. Rules
governing the release of matching
funds in matching grants also govern
the release of matching funds in com-
bined grants.

[55 FR 21544, May 25, 1990, as amended at 61
FR 5658, Feb. 13, 1996]

§ 1206.52 Grant limitations.
Grant limitations are described in

the grant program guidelines pam-
phlet, available on request from the
Commission.

[61 FR 5658, Feb. 13, 1996]

§ 1206.54 Who may apply.
The Commission will consider appli-

cations from State and local govern-
ment agencies, nonprofit organizations
and institutions, Federally acknowl-
edged or state-recognized Native Amer-
ican tribes or groups, and, under cer-
tain conditions, from individuals. Pro-
posals for State projects falling under
the Commission’s goals, ‘‘To Assure
the Preservation of the Nation’s Docu-
mentary Heritage through State Col-
laborative Efforts’’ and ‘‘To Achieve
Progress in the Preservation and Use of
Original Source Material,’’ as defined
in the grant program guidelines, will
be accepted only from applicants in
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States in which a State historical
records coordinator and a State histor-
ical records advisory board are cur-
rently appointed. This requirement
does not apply to regional or national
projects.

[61 FR 5658, Feb. 13, 1996]

§ 1206.56 When to apply.
Grant proposals are considered dur-

ing Commission meetings held three
times during the year. For current ap-
plication deadlines contact the grant
program staff or State historical
records coordinators (for records grant
proposals). Some State boards have es-
tablished pre-submission review dead-
lines for records proposals; further in-
formation is available from State coor-
dinators.

[61 FR 5658, Feb. 13, 1996]

§ 1206.58 How to apply.
(a) Contact with NHPRC staff. The

Commission encourages applicants to
discuss proposals through correspond-
ence, by phone, or in person with Com-
mission staff and/or, in the case of
records proposals, with the appropriate
State historical records coordinator be-
fore the proposal is submitted and at
all stages of development of the pro-
posal.

(b) Application forms. Applicants for
NHPRC grants shall use Standard
Form 424, Application for Federal As-
sistance, and NA Form 17001, Budget
Form (OMB Control Number 3095–0004).
Applicants for subvention grants also
submit the NHPRC subvention grant
application (OMB Control Number 3095–
0021), and applicants for archival ad-
ministration fellowship host institu-
tion grants submit a special applica-
tion (OMB Control Number 3095–0015).
Applicants for NHPRC-sponsored fel-
lowships complete the appropriate fel-
lowship application (OMB Control
Numbers 3095–0011, 3095–0012, or 3095–
0014). Copies of these applications and
forms are available from the commis-
sion. Project proposals and related cor-
respondence should be sent to the Na-
tional Historical Publications and
Records Commission (NHPRC), Wash-
ington, DC 20408.

(c) Assurances and certifications. All
grant applications to the Commission

must include the following assurances
and certifications signed by an author-
ized representative of the applicant in-
stitution, or in the case of an individ-
ual applicant, by that individual:
Standard Form 424B, Assurances: Non-
Construction Programs; the Certifi-
cation Regarding Debarment, Suspen-
sion, and Other Responsibility Matters
specified in part 1209, appendix B; the
Certification Regarding Drug-free
Workplace Requirements specified in
part 1209, appendix C, of this chapter;
and, if the application requests more
than $100,000 in Federal funds, a signed
Certification for Grants, Loans, or Co-
operative Agreements in Excess of
$100,000 (certification regarding lobby-
ing). Assurance and certification lan-
guage is included in the program pam-
phlet.

(d) Program guidelines pamphlet. Sup-
plementary information for applicants
is contained in the pamphlet, ‘‘Pro-
gram Guidelines: Applications and
Grants,’’ which is available from the
Commission upon request. The pam-
phlet is also available from State his-
torical records coordinators. This pam-
phlet includes copies of the application
form and certifications, guidelines on
the preparation of project budgets and
program narrative statements, and
other guidance on applying for and ad-
ministering NHPRC grants. OMB Con-
trol Number 3095–0013 has been as-
signed to this information collection.

[55 FR 21544, May 25, 1990, as amended at 61
FR 5658, Feb. 13, 1996]

§ 1206.66 Review and evaluation of
grant proposals.

(a) Records grant proposals. For
records grant proposals, State histori-
cal records advisory boards review and
evaluate proposals for State projects
and forward recommendations for ac-
tion to the Commission. Boards may
decide that certain proposals are in-
complete or require further develop-
ment; in these instances proposals may
be returned to the applicant by the
board with a recommendation for revi-
sion and resubmission in a future fund-
ing cycle. The Commission staff shall
be informed of the recommendations.
All records grant proposals for which
recommendations for Commission ac-
tion are received from State boards and
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regional, national, and State board-
sponsored proposals received directly
by the Commission are reviewed by the
Commission staff for completeness,
conformity with application require-
ments and relevance to the objectives
of the grant program. Regional and na-
tional proposals and proposals submit-
ted by boards on their own behalf may
also be referred by the Commission
staff to selected State historical
records coordinators, members of
boards, or others for appropriate re-
view and evaluation of the projects.
Following review and evaluation, pro-
posals are referred to the Commission
at regular meetings.

(b) Publications grant proposals. The
Commission staff reviews publications
grant proposals for completeness, con-
formity with application requirements,
and relevance to the objectives of the
grant program. Proposals are sent to
specialists in American history and
documentary editing for review and
recommendations. The recommenda-
tions are considered by the full Com-
mission at regular meetings.

(c) Subvention grant applications. The
Commission staff reviews subvention
grant applications to ensure their ad-
herence to established technical stand-
ards for the production of printed vol-
umes, particular in the quality of paper
and ink. Staff recommendations are
considered by the full Commission at
regular meetings.

[55 FR 21544, May 25, 1990, as amended at 61
FR 5659, Feb. 13, 1996]

§ 1206.68 Grant administration respon-
sibilities.

Primary responsibility for the ad-
ministration of grants is shared by the
grantee institution and the project di-
rector designated by the institution. In
the case of grants made to individuals,
the individual named as project direc-
tor has primary responsibility for the
administration of the grant. Grants
shall be administered in conformance
with either the regulations in part 1210
of this chapter or, in the case of State
and local governments, with the regu-
lations in part 1207 of this chapter. All
grants shall be in conformance with
part 1209 of this chapter.

(a) Changes in the grant project:

(1) Extension of the grant period. Re-
quests for extension of the grant period
must be made before the end of the
grant period and must be signed by the
grantee institution’s authorized rep-
resentative as indicated on the grant
application form (SF 424). No exten-
sions will be allowed unless grantees
are up-to-date in their submission of fi-
nancial and narrative reports.

(2) Rebudgeting. To meet unantici-
pated program needs, grantees may ad-
just the amounts allocated to existing
budget lines for both grant funds and
cost sharing and may transfer grant
funds among existing NHPRC-funded
direct cost categories that appear in
the final project budget approved by
the Commission at the time of the
grant award. Cost-sharing funds may
also be shifted among existing cost-
sharing categories. For grants where
the NHPRC’s award is less than
$100,000, grantees may make these
transfers without NHPRC approval.
When Commission grant awards are for
$100,000 or more, grantees must obtain
prior approval from the NHPRC when
cumulative transfers among direct cost
categories total more than 10 percent
of the total project budget (i.e., grant
funds plus other funds). In addition,
the Program Director of the Commis-
sion may approve the use of NHPRC
grant funds for new cost categories for
which Commission funds were not pro-
vided in the final approved budget
where such action seems appropriate
for the fulfillment of the original pur-
poses of the grant and where the
amount of funds involved does not ex-
ceed 10 percent of the amount of the
award or $5,000, whichever is less. Re-
quests to establish these new cost cat-
egories must be made in writing and
signed by the grantee institution’s au-
thorized representative. Requests that
exceed this limit are subject to ap-
proval by the full Commission.

(3) Other changes requiring prior ap-
proval. Prior written approval from the
Commission must be obtained for fi-
nancial or programmatic changes in all
cases involving the following: revision
of the scope or objectives of the
project; change of the project director
or other key project personnel who
have been specifically named in the
grant application or award or related
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correspondence; and, contracting out,
subgranting, or otherwise obtaining
the services of a third party to perform
activities central to the purposes of the
grant, unless specified in the grant pro-
posal.

(b) Submission of requests for changes.
All requests for approval of budget or
programmatic changes must be submit-
ted in the form of a letter signed by the
grantee institution’s authorized rep-
resentative for the grant and addressed
to the Program Director. A written re-
sponse signed by the Program Director
of the Commission will constitute ap-
proval for the changes.

[61 FR 5659, Feb. 13, 1996]

§ 1206.70 Grant instrument.

The grant award instrument is a let-
ter from the Archivist of the United
States to the grantee. The letter and
attachments specify terms of the
grant.

§ 1206.78 Grant reports.

(a) Financial status reports and nar-
rative progress reports are required for
all grants. Standard Form 269, Finan-
cial Status Report, shall be used for all
financial reports. The pamphlet, ‘‘Pro-
gram Guidelines: Applications and
Grants,’’ which is provided to each
grantee and is available from the Com-
mission on request, specifies the con-
tent of the narrative progress reports
(OMB Control Number 3095–0013).

(b) Financial reports are due annu-
ally 30 days after the end of each re-
porting period. Narrative progress re-
ports are due 30 days after the end of
each six-month period. Final financial
and narrative reports are due within 90
days after the expiration or termi-
nation of the grant period. Grants with
a duration of six months or less require
a final report only. Additional rules on
financial and performance reports are
found in §§ 1210.51 and 1210.52 or
§§ 1207.40 and 1207.41 of this chapter, as
appropriate.

[61 FR 5659, Feb. 13, 1996]

§ 1206.79 Audits.

Grantees are responsible for obtain-
ing audits in accordance with either
the Single Audit Act of 1984 (31 U.S.C.
7501–7), for which audit requirements
have been set forth in Office of Man-
agement and Budget (OMB) Circular A–
128, ‘‘Audits of State and Local Govern-
ments,’’ or requirements established
under OMB Circular A–133, ‘‘Audits of
Institutions of Higher Education and
Other Nonprofit Organizations,’’ as ap-
propriate. Copies are available from
the Commission office or from OMB.
The grantee is responsible for ensuring
that the NHPRC receives a copy of the
audit report for any audit performed
during the grant period or for three
years thereafter. A reasonable portion
of grant funds, as defined in the OMB
Circular, may be used to comply with
audit requirements. The Commission
prefers that the grantee assume such
costs as institutional cost sharing.

[61 FR 5660, Feb. 13, 1996]

§ 1206.80 Safety precautions.

NARA and the Commission cannot
assume any liability for accidents, ill-
nesses, or claims arising out of any
work undertaken with the assistance of
the grant.

§ 1206.82 Acknowledgment.

Grantee institutions, grant directors,
or grant staff personnel may publish
results of any work supported by an
NHPRC grant without review by the
Commission. Publications or other
products resulting from the project,
shall, however, acknowledge the assist-
ance of the NHPRC grant.

§ 1206.94 Compliance with Govern-
mentwide requirements.

In addition to the grant application
and grant administration requirements
outlined in this part 1206, grantees are
responsible for complying with applica-
ble Governmentwide requirements con-
tained in part 1210 or part 1207 of this
chapter, as appropriate, and part 1209
of this chapter.

[61 FR 5660, Feb. 13, 1996]
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PART 1207—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS FOR
GRANTS AND COOPERATIVE
AGREEMENTS TO STATE AND
LOCAL GOVERNMENTS

Subpart A—General

Sec.
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AUTHORITY: 44 U.S.C. 2104.

SOURCE: 53 FR 8072, 8087, Mar. 11, 1988, un-
less otherwise noted.

Subpart A—General

§ 1207.1 Purpose and scope of this
part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§ 1207.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§ 1207.3 Definitions.

As used in this part:
Accrued expenditures mean the

charges incurred by the grantee during
a given period requiring the provision
of funds for: (1) Goods and other tan-
gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
becoming owed to the grantee for
which no current services or perform-
ance is required by the grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
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kinds and frequency of reports, and re-
tention of records. These are distin-
guished from programmatic require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for grant and subgrant in
this section and except where qualified
by Federal) a procurement contract
under a grant or subgrant, and means a
procurement subcontract under a con-
tract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Expenditure report means: (1) For non-
construction grants, the SF–269 ‘‘Fi-
nancial Status Report’’ (or other equiv-
alent report); (2) for construction
grants, the SF–271 ‘‘Outlay Report and
Request for Reimbursement’’ (or other
equivalent report).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian

tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
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basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under

a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of grant
in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than equipment as de-
fined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. Termination does not in-
clude: (1) Withdrawal of funds awarded
on the basis of the grantee’s underesti-
mate of the unobligated balance in a
prior period; (2) withdrawal of the un-
obligated balance as of the expiration
of a grant; (3) refusal to extend a grant
or award additional funds, to make a
competing or noncompeting continu-
ation, renewal, extension, or supple-
mental award; or (4) voiding of a grant
upon determination that the award was
obtained fraudulently, or was other-
wise illegal or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
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grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§ 1207.4 Applicability.
(a) General. Subparts A through D of

this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
with regulations authorized in accord-
ance with the exception provision of
§ 1207.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under title
V, subtitle D, chapter 2, section 583—
the Secretary’s discretionary grant
program) and titles I–III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and part C of title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (title IV–A of the
Act, not including the Work Incentive

Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (title IV–D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (title IV–E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI–AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241–1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
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238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in
§ 1207.4(a) (3) through (8) are subject to
subpart E.

§ 1207.5 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 1207.6.

§ 1207.6 Additions and exceptions
(a) For classes of grants and grantees

subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

Subpart B—Pre-Award
Requirements

§ 1207.10 Forms for applying for
grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

§ 1207.11 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, ‘‘Intergovernmental Review of
Federal Programs,’’ States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
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this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§ 1207.12 Special grant or subgrant
conditions for ‘‘high-risk’’ grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk’’ if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or
(3) Has a management system which

does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional, more de-
tailed financial reports;

(4) Additional project monitoring;
(5) Requiring the grante or sub-

grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;
(3) The corrective actions which must

be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

Subpart C—Post-Award
Requirements

FINANCIAL ADMINISTRATION

§ 1207.20 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.
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(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-

nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§ 1207.21 Payment.
(a) Scope. This section prescribes the

basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
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working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with § 1207.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-

ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

§ 1207.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.

For the costs of a— Use the principles in—

State, local or Indian tribal
government.

OMB Circular A–87.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A–
122 as not subject to that
circular.

OMB Circular A–122.

Educational institutions. ......... OMB Circular A–21.
For-profit organization other

than a hospital and an or-
ganization named in OBM
Circular A–122 as not sub-
ject to that circular.

48 CFR part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles
acceptable to the Federal
agency.
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§ 1207.23 Period of availability of
funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF–269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

§ 1207.24 Matching or cost sharing.
(a) Basic rule: Costs and contributions

acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may

count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in § 1207.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§ 1207.25(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of regu-
lar personnel costs.

(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or contrac-
tor receiving the contribution had to
pay for them, the payments would have
been an indirect costs. Costs sharing or
matching credit for such contributions
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shall be given only if the grantee, sub-
grantee, or contractor has established,
along with its regular indirect cost
rate, a special rate for allocating to in-
dividual projects or programs the value
of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but

retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2)(i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in § 1207.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
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amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

§ 1207.25 Program income.
(a) General. Grantees are encouraged

to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. ‘‘During the grant period’’ is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or

the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See § 1207.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 1207.31 and 1207.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds commit-
ted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
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used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

§ 1207.26 Non-Federal audit.
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining
audits in accordance with the Single
Audit Act of 1984 (31 U.S.C. 7501–7507)
and Federal agency implementing reg-
ulations. The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
and compliance audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act, that
receive Federal financial assistance
and provide $25,000 or more of it in a
fiscal year to a subgrantee shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A–
110, ‘‘Uniform Requirements for Grants
and Other Agreements with Institu-
tions of Higher Education, Hospitals
and Other Nonprofit Organizations’’
have met the audit requirement. Com-
mercial contractors (private forprofit
and private and governmental organi-
zations) providing goods and services
to State and local governments are not
required to have a single audit per-
formed. State and local govenments
should use their own procedures to en-
sure that the contractor has complied
with laws and regulations affecting the
expenditure of Federal funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of

the subgrantee made in accordance
with the Act, Circular A–110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, § 1207.36 shall be fol-
lowed.

CHANGES, PROPERTY, AND SUBAWARDS

§ 1207.30 Changes.
(a) General. Grantees and subgrantees

are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (see § 1207.22)
contain requirements for prior ap-
proval of certain types of costs. Except
where waived, those requirements
apply to all grants and subgrants even
if paragraphs (c) through (f) of this sec-
tion do not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.

(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
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budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of § 1207.36 but
does not apply to the procurement of
equipment, supplies, and general sup-
port services.

(e) Additional prior approval require-
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application

and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see § 1207.22) may be made by
letter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
change to the grantee’s approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency’s approval before ap-
proving the subgrantee’s request.

§ 1207.31 Real property.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
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with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

§ 1207.32 Equipment.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in § 1207.25(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.
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(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency’s
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(g) Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end

of the Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
calendar-day period the grantee shall
follow § 1207.32(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

§ 1207.33 Supplies.
(a) Title. Title to supplies acquired

under a grant or subgrant will vest,
upon acquisition, in the grantee or sub-
grantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.

§ 1207.34 Copyrights.
The Federal awarding agency re-

serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.

§ 1207.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, ‘‘Debarment and Suspen-
sion.’’

§ 1207.36 Procurement.
(a) States. When procuring property

and services under a grant, a State will
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follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,
(ii) Any member of his immediate

family,
(iii) His or her partner, or
(iv) An organization which employs,

or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-

ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an analy-
sis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.
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(10) Grantees and subgrantees will
use time and material type contracts
only—

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of § 1207.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a ‘‘brand name’’
product instead of allowing ‘‘an equal’’
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal’’ description may be used as a
means to define the performance or
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other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in § 1207.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the follow-
ing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be

solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive propos-
als. The technique of competitive pro-
posals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the maxi-
mum extent practical;

(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
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most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:
(i) Placing qualified small and minor-

ity businesses and women’s business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit maxi-
mum participation by small and minor-
ity business, and women’s business en-
terprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2)(i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
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complexity of the work to be per-
formed, the risk borne by the contrac-
tor, the contractor’s investment, the
amount of subcontracting, the quality
of its record of past performance, and
industry profit rates in the surround-
ing geographical area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see § 1207.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for propos-
als or invitations for bids, independent
cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a regu-
lar basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The ‘‘bid guarantee’’ shall consist of a
firm commitment such as a bid bond,
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certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled
‘‘Equal Employment Opportunity,’’ as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR Part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327–330)
as supplemented by Department of
Labor regulations (29 CFR Part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements is-
sued under section 306 of the Clean Air
Act (42 U.S.C. 1857(h)), section 508 of
the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
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Energy Policy and Conservation Act
(Pub. L. 94–163, 89 Stat. 871).

[53 FR 8072, Mar. 11, 1988, as amended at 60
FR 19639, 19643, Apr. 19, 1995]

§ 1207.37 Subgrants.
(a) States. States shall follow state

law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with § 1207.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 1207.10;
(2) Section 1207.11;
(3) The letter-of-credit procedures

specified in Treasury Regulations at 31
CFR part 205, cited in § 1207.21; and

(4) Section 1207.50.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

§ 1207.40 Monitoring and reporting
program performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met.
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(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates which have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

§ 1207.41 Financial reporting.
(a) General. (1) Except as provided in

paragraphs (a)(2) and (5) of this section,
grantees will use only the forms speci-
fied in paragraphs (a) through (e) of
this section, and such supplementary
or other forms as may from time to
time be authorized by OMB, for:

(i) Submitting financial reports to
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with § 1207.41(e)(2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
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income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee’s accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(c) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
‘‘Remarks’’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days’ needs
in the hands of their subgrantees or

contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in
§ 1207.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs—(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in § 1207.41(d), instead of this
form.

(ii) The frequency for submitting re-
imbursement requests is treated in
§ 1207.41(b)(3).

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
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Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by
§ 1207.41(b)(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in § 1207.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in § 1207.41(b) for the Outlay
Report and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§ 1207.41(b)(2).

§ 1207.42 Retention and access re-
quirements for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§ 1207.36(i)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-

grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee’s fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
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Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiration of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.

§ 1207.43 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or

more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal, or other administrative proceed-
ing to which the grantee or subgrantee
is entitled under any statute or regula-
tion applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are noncancell-
able, and,

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
being subject to ‘‘Debarment and Sus-
pension’’ under E.O. 12549 (see § 1207.35).

§ 1207.44 Termination for convenience.

Except as provided in § 1207.43 awards
may be terminated in whole or in part
only as follows:
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(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§ 1207.43 or paragraph (a) of this sec-
tion.

Subpart D—After-The-Grant
Requirements

§ 1207.50 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269) or
Outlay Report and Request for Reim-
bursement for Construction Programs
(SF–271) (as applicable).

(3) Final request for payment (SF–270)
(if applicable).

(4) Invention disclosure (if applicable).
(5) Federally-owned property report:

In accordance with § 1207.32(f), a grant-
ee must submit an inventory of all fed-
erally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

§ 1207.51 Later disallowances and ad-
justments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’s right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(c) Records retention as required in
§ 1207.42;

(d) Property management require-
ments in §§ 1207.31 and 1207.32; and

(e) Audit requirements in § 1207.26.

§ 1207.52 Collection of amounts due.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.
(b) Except where otherwise provided

by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR chapter II). The date from which
interest is computed is not extended by
litigation or the filing of any form of
appeal.
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Subpart E—Entitlement [Reserved]

PART 1208—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL AR-
CHIVES AND RECORDS ADMINIS-
TRATION

Sec.
1208.101 Purpose.
1208.102 Application.
1208.103 Definitions.
1208.104—1208.109 [Reserved]
1208.110 Self-evaluation.
1208.111 Notice.
1208.112—1208.129 [Reserved]
1208.130 General prohibitions against dis-

crimination.
1208.131—1208.139 [Reserved]
1208.140 Employment.
1208.141—1208.148 [Reserved]
1208.149 Program accessibility: Discrimina-

tion prohibited.
1208.150 Program accessibility: Existing fa-

cilities.
1208.151 Program accessibility: New con-

struction and alterations.
1208.152—1208.159 [Reserved]
1208.160 Communications.
1208.161—1208.169 [Reserved]
1208.170 Compliance procedures.
1208.171—1208.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25884, 25885, July 8, 1988, un-
less otherwise noted.

§ 1208.101 Purpose.

The purpose of this regulation is to
effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and
Developmental Disabilities Amend-
ments of 1978, which amended section
504 of the Rehabilitation Act of 1973 to
prohibit discrimination on the basis of
handicap in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§ 1208.102 Application.

This regulation (§§ 1208.101–1208.170)
applies to all programs or activities
conducted by the agency, except for
programs or activities conducted out-
side the United States that do not in-
volve individuals with handicaps in the
United States.

§ 1208.103 Definitions.
For purposes of this regulation, the

term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset amplifi-
ers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
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As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (i) of this definition
but is treated by the agency as having
such an impairment.

Qualified individual with handicaps
means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, an individual
with handicaps who is a member of a
class of persons otherwise entitled by

statute, regulation, or agency policy to
receive education services from the
agency;

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the agency can demonstrate
would result in a fundamental alter-
ation in its nature;

(3) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; and

(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this regulation by
§ 1208.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Developmen-
tal Disabilities Amendments of 1978
(Pub. L. 95–602, 92 Stat. 2955); and the
Rehabilitation Act Amendments of 1986
(Pub. L. 99–506, 100 Stat. 1810). As used
in this regulation, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 1208.104—1208.109 [Reserved]

§ 1208.110 Self-evaluation.
(a) The agency shall, by September 6,

1989, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies
and practices is required, the agency
shall proceed to make the necessary
modifications.
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(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written).

(c) The agency shall, for at least
three years following completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§ 1208.111 Notice.
The agency shall make available to

employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and
make such information available to
them in such manner as the head of the
agency finds necessary to apprise such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.

§§ 1208.112—1208.129 [Reserved]

§ 1208.130 General prohibitions
against discrimination.

(a) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-

fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.
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(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified individ-
uals with handicaps to discrimination
on the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by
the agency are not, themselves, cov-
ered by this regulation.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this regulation.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§§ 1208.131—1208.139 [Reserved]

§ 1208.140 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subject to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§ 1208.141—1208.148 [Reserved]

§ 1208.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 1208.150, no qualified individual with
handicaps shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§ 1208.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 1208.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with handicaps receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
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or any other methods that result in
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(2) Historic preservation programs. In
meeting the requirements of
§ 1208.150(a) in historic preservation
programs, the agency shall give prior-
ity to methods that provide physical
access to individuals with handicaps.
In cases where a physical alteration to
an historic property is not required be-
cause of § 1208.150(a)(2) or (3), alter-
native methods of achieving program
accessibility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with handicaps into or through
portions of historic properties that
cannot otherwise be made accessible;
or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
November 7, 1988, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by September 6, 1991, but in any event
as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
March 6, 1989, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,

including individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 1208.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607,
apply to buildings covered by this sec-
tion.

§§ 1208.152—1208.159 [Reserved]

§ 1208.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
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give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used to communicate with per-
sons with impaired hearing.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 1208.160 would
result in such alteration or burdens.
The decision that compliance would re-
sult in such alteration or burdens must
be made by the agency head or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, individuals with handi-

caps receive the benefits and services
of the program or activity.

§§ 1208.161—1208.169 [Reserved]

§ 1208.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Assistant Archivist for Man-
agement and Administration shall be
responsible for coordinating implemen-
tation of this section. Compliants may
be sent to National Archives and
Records Administration (NA), Wash-
ington, DC 20408.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals
with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
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(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 1208.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[53 FR 25884, 25885, July 8, 1988, as amended
at 53 FR 25884, July 8, 1988]

§§ 1208.171—1208.999 [Reserved]

PART 1209—GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

Subpart A—General

Sec.
1209.100 Purpose.
1209.105 Definitions.
1209.110 Coverage.
1209.115 Policy.

Subpart B—Effect of Action

1209.200 Debarment or suspension.
1209.205 Ineligible persons.
1209.210 Voluntary exclusion.
1209.215 Exception provision.
1209.220 Continuation of covered trans-

actions.
1209.225 Failure to adhere to restrictions.

Subpart C—Debarment

1209.300 General.
1209.305 Causes for debarment.
1209.310 Procedures.
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1209.312 Notice of proposed debarment.
1209.313 Opportunity to contest proposed de-
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1209.314 Debarring official’s decision.
1209.315 Settlement and voluntary exclu-

sion.
1209.320 Period of debarment.
1209.325 Scope of debarment.

Subpart D—Suspension

1209.400 General.
1209.405 Causes for suspension.
1209.410 Procedures.
1209.411 Notice of suspension.
1209.412 Opportunity to contest suspension.
1209.413 Suspending official’s decision.
1209.415 Period of suspension.
1209.420 Scope of suspension.

Subpart E—Responsibilities of GSA, Agency
and Participants

1209.500 GSA responsibilities.
1209.505 NARA responsibilities.
1209.510 Participant’s responsibilities.

Subpart F—Drug-Free Workplace
Requirements (Grants)

1209.600 Purpose.
1209.605 Definitions.
1209.610 Coverage.
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grants, or suspension or debarment.

1209.620 Effect of violation.
1209.625 Exception provision.
1209.630 Certification requirements and pro-

cedures.
1209.635 Reporting of and employee sanc-
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APPENDIX A TO PART 1209—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 1209—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 1209—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: E.O. 12549; sec. 5151–5160 of the
Drug-Free Workplace Act of 1988 (Pub. L.
100–690, title V, subtitle D; 41 U.S.C. 701 et
seq.); 44 U.S.C. 2104(a).

SOURCE: 53 FR 19193, 19194, 19204, May 26,
1988, unless otherwise noted.
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CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55
FR 21679, May 25, 1990, and 60 FR 33036, June
26, 1995.

Subpart A—General

§ 1209.100 Purpose.
(a) Executive Order (E.O.) 12549 pro-

vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect.

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines
promulgated by the Office of Manage-
ment and Budget under section 6 of the
E.O. by:

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of ‘‘ineligible’’ in § 1209.105),
and participants who have voluntarily
excluded themselves from participation
in covered transactions;

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) These regulations also implement
Executive Order 12689 (3 CFR, 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Public Law 103–355, sec. 2455, 108 Stat.
3327) by—

(1) Providing for the inclusion in the
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs
all persons proposed for debarment,
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR

Part 9, subpart 9.4; persons against
which governmentwide exclusions have
been entered under this part; and per-
sons determined to be ineligible; and

(2) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion.

(d) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.

[60 FR 33040, 33058, June 26, 1995]

§ 1209.105 Definitions.

The following definitions apply to
this part:

Adequate evidence. Information suffi-
cient to support the reasonable belief
that a particular act or omission has
occurred.

Affiliate. Persons are affiliates of
each other if, directly or indirectly, ei-
ther one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Indicia of control include, but are
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.

Agency. Any executive department,
military department or defense agency
or other agency of the executive
branch, excluding the independent reg-
ulatory agencies.

Civil judgment. The disposition of a
civil action by any court of competent
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation,
or otherwise creating a civil liability
for the wrongful acts complained of; or
a final determination of liability under
the Program Fraud Civil Remedies Act
of 1988 (31 U.S.C. 3801–3812).

Conviction. A judgment or conviction
of a criminal offense by any court of
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.
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Debarment. An action taken by a de-
barring official in accordance with
these regulations to exclude a person
from participating in covered trans-
actions. A person so excluded is
‘‘debarred.’’

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
Indictment. Indictment for a criminal

offense. An information or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive
order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligibil-
ity affects such person’s eligibility to
participate in more than one covered
transaction.

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding
to which the Federal Government or a
State or local government or quasi-
governmental authority is a party. The
term includes appeals from such pro-
ceedings.

List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and
distributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Orders 12549 and 12689 and
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part
9, subpart 9.4, and those persons who
have been determined to be ineligible.

Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address

of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

Participant. Any person who submits
a proposal for, enters into, or reason-
ably may be expected to enter into a
covered transaction. This term also in-
cludes any person who acts on behalf of
or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

Person. Any individual, corporation,
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or
foreign governmental entities, public
international organizations, foreign
government owned (in whole or in part)
or controlled entities, and entities con-
sisting wholly or partially of foreign
governments or foreign governmental
entities.

Preponderance of the evidence. Proof
by information that, compared with
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not.

Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
substantive control over a covered
transaction are:

(1) Principal investigators.
Proposal. A solicited or unsolicited

bid, application, request, invitation to
consider or similar communication by
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly
or indirectly, in or under a covered
transaction.

Respondent. A person against whom a
debarment or suspension action has
been initiated.

State. Any of the States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, any
territory or possession of the United
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States, or any agency of a State, exclu-
sive of institutions of higher education,
hospitals, and units of local govern-
ment. A State instrumentality will be
considered part of the State govern-
ment if it has a written determination
from a State government that such
State considers that instrumentality
to be an agency of the State govern-
ment.

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
Suspension. An action taken by a sus-

pending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is ‘‘suspended.’’

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or
limited participation in covered trans-
actions assumed by a person pursuant
to the terms of a settlement.

NARA. National Archives and
Records Administration.

[53 FR 19193, 19194, 19204, May 26, 1988, as
amended at 60 FR 33040, 33058, June 26, 1995]

§ 1209.110 Coverage.
(a) These regulations apply to all per-

sons who have participated, are cur-
rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as ‘‘covered transactions.’’

(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-

ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency’s regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.
(2) Providers of federally-required

audit services.
(2) Exceptions. The following trans-

actions are not covered:
(i) Statutory entitlements or manda-

tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual’s present responsibility
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(but benefits received in an individual’s
business capacity are not excepted);

(iv) Federal employment;
(v) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, ‘‘Effect of Action,’’
§ 1209.200, ‘‘Debarment or suspension,’’
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in § 1209.110(a). Sections
1209.325, ‘‘Scope of debarment,’’ and
1209.420, ‘‘Scope of suspension,’’ govern
the extent to which a specific partici-
pant or organizational elements of a
participant would be automatically in-
cluded within a debarment or suspen-
sion action, and the conditions under
which affiliates or persons associated
with a participant may also be brought
within the scope of the action.

(c) Relationship to Federal procurement
activities. In accordance with E.O. 12689
and section 2455 of Public Law 103–355,
any debarment, suspension, proposed
debarment or other governmentwide
exclusion initiated under the Federal
Acquisition Regulation (FAR) on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies and participants as an
exclusion under this regulation. Simi-
larly, any debarment, suspension or
other governmentwide exclusion initi-
ated under this regulation on or after
August 25, 1995 shall be recognized by
and effective for those agencies as a de-
barment or suspension under the FAR.

[53 FR 19193, 19194, 19204, May 26, 1988, as
amended at 60 FR 33041, 33058, June 26, 1995]

§ 1209.115 Policy.
(a) In order to protect the public in-

terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
and suspension are discretionary ac-

tions that, taken in accordance with
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government’s protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

Subpart B—Effect of Action
§ 1209.200 Debarment or suspension.

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the Executive
Branch of the Federal Government for
the period of their debarment, suspen-
sion, or the period they are proposed
for debarment under 48 CFR part 9,
subpart 9.4. Accordingly, no agency
shall enter into primary covered trans-
actions with such excluded persons
during such period, except as permitted
pursuant to § 1209.215.

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been proposed for de-
barment under 48 CFR part 9, subpart
9.4, debarred or suspended shall be ex-
cluded from participating as either
participants or principals in all lower
tier covered transactions (see
§ 1209.110(a)(1)(ii)) for the period of their
exclusion.

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for—

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;
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(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;
(5) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

[60 FR 33041, 33058, June 26, 1995]

§ 1209.205 Ineligible persons.

Persons who are ineligible, as defined
in § 1209.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.

§ 1209.210 Voluntary exclusion.

Persons who accept voluntary exclu-
sions under § 1209.315 are excluded in
accordance with the terms of their set-
tlements. NARA shall, and participants
may, contact the original action agen-
cy to ascertain the extent of the exclu-
sion.

§ 1209.215 Exception provision.

NARA may grant an exception per-
mitting a debarred, suspended, or vol-
untarily excluded person, or a person
proposed for debarment under 48 CFR
part 9, subpart 9.4, to participate in a
particular covered transaction upon a
written determination by the agency
head or an authorized designee stating
the reason(s) for deviating from the
Presidential policy established by Ex-
ecutive Order 12549 and § 1209.200. How-
ever, in accordance with the Presi-
dent’s stated intention in the Execu-
tive Order, exceptions shall be granted
only infrequently. Exceptions shall be

reported in accordance with
§ 1209.505(a).

[60 FR 33041, 33058, June 26, 1995]

§ 1209.220 Continuation of covered
transactions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in § 1209.215.

[60 FR 33041, 33058, June 26, 1995]

§ 1209.225 Failure to adhere to restric-
tions.

(a) Except as permitted under
§ 1209.215 or § 1209.220, a participant
shall not knowingly do business under
a covered transaction with a person
who is—

(1) Debarred or suspended;
(2) Proposed for debarment under 48

CFR part 9, subpart 9.4; or
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction.
(b) Violation of the restriction under

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
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from the covered transaction (See Ap-
pendix B of these regulations), unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.

[60 FR 33041, 33058, June 26, 1995]

Subpart C—Debarment

§ 1209.300 General.
The debarring official may debar a

person for any of the causes in
§ 1209.305, using procedures established
in §§ 1209.310 through 1209.314. The exist-
ence of a cause for debarment, how-
ever, does not necessarily require that
the person be debarred; the seriousness
of the person’s acts or omissions and
any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§ 1209.305 Causes for debarment.
Debarment may be imposed in ac-

cordance with the provisions of
§§ 1209.300 through 1209.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:
(1) A nonprocurement debarment by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in § 1209.215 or § 1209.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under § 1209.315 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of any requirement of
subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in § 1209.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[53 FR 19193, 19194, 19204, May 26, 1988, as
amended at 54 FR 4950, 4961, Jan. 31, 1989]

§ 1209.310 Procedures.

NARA shall process debarment ac-
tions as informally as practicable, con-
sistent with the principles of fun-
damental fairness, using the proce-
dures in §§ 1209.311 through 1209.314.

§ 1209.311 Investigation and referral.

Information concerning the existence
of a cause for debarment from any
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source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§ 1209.312 Notice of proposed debar-
ment.

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§ 1209.305 for proposing debarment;

(d) Of the provisions of § 1209.311
through § 1209.314, and any other NARA
procedures, if applicable, governing de-
barment decisionmaking; and

(e) Of the potential effect of a debar-
ment.

§ 1209.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

§ 1209.314 Debarring official’s decision.
(a) No additional proceedings necessary.

In actions based upon a conviction or

civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c)(1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
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the determination referred to in
§ 1209.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

§ 1209.315 Settlement and voluntary
exclusion.

(a) When in the best interest of the
Government, NARA may, at any time,
settle a debarment or suspension ac-
tion.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).

§ 1209.320 Period of debarment.
(a) Debarment shall be for a period

commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see § 1209.305(c)(5)),
the period of debarment shall not ex-
ceed five years.

(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§ 1209.311 through 1209.314 shall be
followed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by

documentation. The debarring official
may grant such a request for reasons
including, but not limited to:

(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

[53 FR 19193, 19194, 19204, May 26, 1988, as
amended at 54 FR 4950, 4961, Jan. 31, 1989]

§ 1209.325 Scope of debarment.

(a) Scope in general. (1) Debarment of
a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see
§§ 1209.311 through 1209.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
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conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

Subpart D—Suspension

§ 1209.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§ 1209.405 using procedures established
in §§ 1209.410 through 1209.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§ 1209.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
agreements, loan authorizations, and
contracts.

§ 1209.405 Causes for suspension.

(a) Suspension may be imposed in ac-
cordance with the provisions of

§§ 1209.400 through 1209.413 upon ade-
quate evidence:

(1) To suspect the commission of an
offense listed in § 1209.305(a); or

(2) That a cause for debarment under
§ 1209.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

§ 1209.410 Procedures.

(a) Investigation and referral. Informa-
tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.

(b) Decisionmaking process. NARA
shall process suspension actions as in-
formally as practicable, consistent
with principles of fundamental fair-
ness, using the procedures in § 1209.411
through § 1209.413.

§ 1209.411 Notice of suspension.

When a respondent is suspended, no-
tice shall immediately be given:

(a) That suspension has been im-
posed;

(b) That the suspension is based on
an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§ 1209.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of § 1209.411
through § 1209.413 and any other NARA
procedures, if applicable, governing
suspension decisionmaking; and

(g) Of the effect of the suspension.
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§ 1209.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the suspend-
ing official finds that the respondent’s
submission in opposition raises a genu-
ine dispute over facts material to the
suspension, respondent(s) shall be af-
forded an opportunity to appear with a
representative, submit documentary
evidence, present witnesses, and
confront any witness the agency pre-
sents, unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.

§ 1209.413 Suspending official’s deci-
sion.

The suspending official may modify
or terminate the suspension (for exam-
ple, see § 1209.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate
the suspension shall be without preju-
dice to the subsequent imposition of
suspension by any other agency or de-
barment by any agency. The decision
shall be rendered in accordance with
the following provisions:

(a) No additional proceedings necessary.
In actions: based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-

sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically determin-
ing them to be arbitrary or capricious
or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent
to the respondent.

§ 1209.415 Period of suspension.
(a) Suspension shall be for a tem-

porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

(b) If legal or administrative proceed-
ings are not initiated within 12 months
after the date of the suspension notice,
the suspension shall be terminated un-
less an Assistant Attorney General or
United States Attorney requests its ex-
tension in writing, in which case it
may be extended for an additional six
months. In no event may a suspension
extend beyond 18 months, unless such
proceedings have been initiated within
that period.

(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.
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§ 1209.420 Scope of suspension.

The scope of a suspension is the same
as the scope of a debarment (see
§ 1209.325), except that the procedures of
§§ 1209.410 through 1209.413 shall be used
in imposing a suspension.

Subpart E—Responsibilities of GSA,
Agency and Participants

§ 1209.500 GSA responsibilities.

(a) In accordance with the OMB
guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;
(3) The cause for the action;
(4) The scope of the action;
(5) Any termination date for each

listing; and
(6) The agency and name and tele-

phone number of the agency point of
contact for the action.

§ 1209.505 NARA responsibilities.

(a) The agency shall provide GSA
with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which
NARA has granted exceptions under
§ 1209.215 permitting participation by
debarred, suspended, or voluntarily ex-
cluded persons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in § 1209.500(b) and of the exceptions
granted under § 1209.215 within five
working days after taking such ac-
tions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.

(d) Agency officials shall check the
Nonprocurement List before entering
covered transactions to determine
whether a participant in a primary
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel.
#).

(e) Agency officials shall check the
Nonprocurement List before approving
principals or lower tier participants
where agency approval of the principal
or lower tier participant is required
under the terms of the transaction, to
determine whether such principals or
participants are debarred, suspended,
ineligible, or voluntarily excluded.

§ 1209.510 Participants’ responsibil-
ities.

(a) Certification by participants in pri-
mary covered transactions. Each partici-
pant shall submit the certification in
appendix A to this part for it and its
principals at the time the participant
submits its proposal in connection with
a primary covered transaction, except
that States need only complete such
certification as to their principals.
Participants may decide the method
and frequency by which they determine
the eligibility of their principals. In
addition, each participant may, but is
not required to, check the Nonprocure-
ment List for its principals (Tel. #).
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification
submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in appendix B
to this part for it and its principals in
any proposal submitted in connection
with such lower tier covered trans-
actions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
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debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the
method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. ).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to NARA if
at any time the participant learns that
its certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered trans-
actions shall provide the same updated
notice to the participant to which it
submitted its proposals.

Subpart F—Drug-Free Workplace
Requirements (Grants)

SOURCE: 55 FR 21688, 21700, May 25, 1990, un-
less otherwise noted.

§ 1209.600 Purpose.

(a) The purpose of this subpart is to
carry out the Drug-Free Workplace Act
of 1988 by requiring that—

(1) A grantee, other than an individ-
ual, shall certify to the agency that it
will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 1209.605 Definitions.

(a) Except as amended in this sec-
tion, the definitions of § 1209.105 apply
to this subpart.

(b) For purposes of this subpart—
(1) Controlled substance means a con-

trolled substance in schedules I
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-

fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
prohibited from engaging in the unlaw-
ful manufacture, distribution, dispens-
ing, possession, or use of a controlled
substance;

(5) Employee means the employee of a
grantee directly engaged in the per-
formance of work under the grant, in-
cluding:

(i) All direct charge employees;
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee’s
payroll.

This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
matching requirement; consultants or
independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term
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grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans’ benefits to individuals,
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;
(10) State means any of the States of

the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

§ 1209.610 Coverage.

(a) This subpart applies to any grant-
ee of the agency.

(b) This subpart applies to any grant,
except where application of this sub-
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(c) The provisions of subparts A, B, C,
D and E of this part apply to matters
covered by this subpart, except where
specifically modified by this subpart.
In the event of any conflict between
provisions of this subpart and other
provisions of this part, the provisions
of this subpart are deemed to control
with respect to the implementation of

drug-free workplace requirements con-
cerning grants.

§ 1209.615 Grounds for suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing,
that—

(a) The grantee has made a false cer-
tification under § 1209.630;

(b) With respect to a grantee other
than an individual—

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)–(g)
and/or (B) of the certification (alter-
nate I to appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual—

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (alternate II to appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.

§ 1209.620 Effect of violation.

(a) In the event of a violation of this
subpart as provided in § 1209.615, and in
accordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
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exceed five years (see § 1209.320(a)(2) of
this part).

§ 1209.625 Exception provision.
The agency head may waive with re-

spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

§ 1209.630 Certification requirements
and procedures.

(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to
the Federal agency providing the
grant, as provided in appendix C to this
part.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.

(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time
certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until
June 30, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor’s office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(d)(1) The Governor of a State may
exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until June 30, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall
have this policy statement and pro-
gram in place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.

(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(3) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
statement and program shall be in
place.

§ 1209.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:
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(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency’s affected grants.

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.

(i) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)
for each of the Federal agency’s af-
fected grants.

(Approved by the Office of Management and
Budget under control number 0991–0002)

APPENDIX A TO PART 1209—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRIMARY
COVERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency’s determination whether

to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
or has become erroneous by reason of
changed circumstances.

5. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meanings set out in the Definitions and
Coverage sections of the rules implementing
Executive Order 12549. You may contact the
department or agency to which this proposal
is being submitted for assistance in obtain-
ing a copy of those regulations.

6. The prospective primary participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ provided by the
department or agency entering into this cov-
ered transaction, without modification, in
all lower tier covered transactions and in all
solicitations for lower tier covered trans-
actions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification
is erroneous. A participant may decide the
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method and frequency by which it deter-
mines the eligibility of its principals. Each
participant may, but is not required to,
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams.

9. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this
transaction, in addition to other remedies
available to the Federal Government, the de-
partment or agency may terminate this
transaction for cause or default.

Certification Regarding Debarment, Suspension,
and Other Responsibility Matters—Primary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded by any Federal de-
partment or agency;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective

participant shall attach an explanation to
this proposal.

[60 FR 33042, 33058, June 26, 1995]

APPENDIX B TO PART 1209—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
the person to which this proposal is submit-
ted if at any time the prospective lower tier
participant learns that its certification was
erroneous when submitted or had become er-
roneous by reason of changed circumstances.

4. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meaning set out in the Definitions and
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.

5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency with which this transaction
originated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
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transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions,
unless it knows that the certification is erro-
neous. A participant may decide the method
and frequency by which it determines the
eligibility of its principals. Each participant
may, but is not required to, check the List of
Parties Excluded from Federal Procurement
and Nonprocurement Programs.

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—Lower
Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded
from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33058, June 26, 1995]

APPENDIX C TO PART 1209—CERTIFI-
CATION REGARDING DRUG-FREE
WORKPLACE REQUIREMENTS

Instructions for Certification

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the

agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate I applies.

4. For grantees who are individuals, Alter-
nate II applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in
each local unemployment office, performers
in concert halls or radio studios).

7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following
definitions from these rules:

Controlled substance means a controlled
substance in Schedules I through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (i) All direct charge
employees; (ii) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee’s payroll. This definition
does not include workers not on the payroll
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of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (Grantees Other Than
Individuals)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee’s workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about—

(1) The dangers of drug abuse in the work-
place;

(2) The grantee’s policy of maintaining a
drug-free workplace;

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a
condition of employment under the grant,
the employee will—

(1) Abide by the terms of the statement;
and

(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include
the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted—

(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(g) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d), (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:

Place of Performance (Street address, city,
county, state, zip code)

— ——————————————————————
— ——————————————————————
— ——————————————————————

Check b if there are workplaces on file that
are not identified here.

Alternate II. (Grantees Who Are Individuals)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
the identification number(s) of each affected
grant.

[55 FR 21690, 21700, May 25, 1990]
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TRATIVE REQUIREMENTS FOR
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INSTITUTIONS OF HIGHER EDU-
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Subpart A—General

§ 1210.1 Purpose.
This part establishes uniform admin-

istrative requirements for NHPRC
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Non-profit organizations that
implement NHPRC programs for the
States are also subject to State re-
quirements.

§ 1210.2 Definitions.
(a) Accrued expenditures means the

charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:
(1) Earnings during a given period

from
(i) Services performed by the recipi-

ent, and
(ii) Goods and other tangible prop-

erty delivered to purchasers, and
(2) Amounts becoming owed to the

recipient for which no current services
or performance is required by the re-
cipient.

(c) Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
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the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d) Advance means a payment made
by Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the NHPRC to an eligible
recipient. The term does not include:
technical assistance, which provides
services instead of money; other assist-
ance in the form of loans, loan guaran-
tees, interest subsidies, or insurance;
direct payments of any kind to individ-
uals; and, contracts which are required
to be entered into and administered
under procurement laws and regula-
tions.

(f) Cash contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which the NHPRC determines that all
applicable administrative actions and
all required work of the award have
been completed by the recipient and
the NHPRC.

(h) Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or matching means
that portion of project or program
costs not borne by the NHPRC.

(j) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which NHPRC
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the NHPRC
determines to be unallowable, in ac-
cordance with the applicable Federal
cost principles or other terms and con-
ditions contained in the award.

(l) Equipment means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit. However,
consistent with recipient policy, lower
limits may be established.

(m) Excess property means property
under the control of the NHPRC that,
as determined by the head thereof, is
no longer required for its needs or the
discharge of its responsibilities.

(n) Exempt property means tangible
personal property acquired in whole or
in part with NHPRC funds, where the
NHPRC has statutory authority to vest
title in the recipient without further
obligation to the Federal Government.
An example of exempt property author-
ity is contained in the Federal Grant
and Cooperative Agreement Act (31
U.S.C. 6306), for property acquired
under an award to conduct basic or ap-
plied research by a non-profit institu-
tion of higher education or non-profit
organization whose principal purpose is
conducting scientific research.

(o) Federal awarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds authorized means the
total amount of NHPRC funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by NHPRC regu-
lations or NHPRC implementing in-
structions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any improvement expendi-
tures paid with NHPRC funds.

(r) Funding period means the period of
time when NHPRC funding is available
for obligation by the recipient.

(s) Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(t) NARA means the National Ar-
chives and Records Administration.
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(u) NHPRC means the National His-
torical Publications and Records Com-
mission.

(v) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(w) Outlays or expenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
other property received, for services
performed by employees, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(x) Personal property means property
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(y) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(z) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in § 1210.24 (e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-

wise provided in NHPRC regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,
credits, discounts, etc., or interest
earned on any of them.

(aa) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(bb) Project period means the period
established in the award document dur-
ing which NHPRC sponsorship begins
and ends.

(cc) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

(dd) Real property means land, includ-
ing land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

(ee) Recipient means an organization
receiving financial assistance directly
from the NHPRC to carry out a project
or program. The term includes public
and private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
may include commercial organizations,
foreign or international organizations
(such as agencies of the United Na-
tions) which are recipients, subrecipi-
ents, or contractors or subcontractors
of recipients or subrecipients at the
discretion of the NHPRC. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

(ff) Research and development means
all research activities, both basic and
applied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
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of the subject studied. ‘‘Development’’
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

(gg) Small awards means a grant or
cooperative agreement not exceeding
the small purchase threshold fixed at
41 U.S.C. 403(11) (currently $25,000).

(hh) Subaward means an award of fi-
nancial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it
include any form of assistance which is
excluded from the definition of
‘‘award’’ in paragraph (e) of this sec-
tion.

(ii) Subrecipient means the legal en-
tity to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the NHPRC.

(jj) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under a funding agreement
(‘‘subject inventions’’), as defined in 37
CFR Part 401, ‘‘Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’

(kk) Suspension means an action by
the NHPRC that temporarily with-
draws Federal sponsorship under an
award, pending corrective action by
the recipient or pending a decision to

terminate the award by the NHPRC.
Suspension of an award is a separate
action from suspension under NARA
regulations implementing E.O. 12549
and E.O. 12689, ‘‘Debarment and Sus-
pension’’ (36 CFR Part 1209).

(ll) Termination means the cancella-
tion of NHPRC sponsorship, in whole or
in part, under an agreement at any
time prior to the date of completion.

(mm) Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

(nn) Unliquidated obligations, for fi-
nancial reports prepared on a cash
basis, means the amount of obligations
incurred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(oo) Unobligated balance means the
portion of the funds authorized by the
NHPRC that has not been obligated by
the recipient and is determined by de-
ducting the cumulative obligations
from the cumulative funds authorized.

(pp) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

(qq) Working capital advance means a
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

§ 1210.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in § 1210.4.
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§ 1210.4 Deviations.
The Office of Management and Budg-

et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of maxi-
mum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
The NHPRC may apply more restric-
tive requirements to a class of recipi-
ents when approved by OMB. The
NHPRC may apply less restrictive re-
quirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
the NHPRC.

§ 1210.5 Subawards.
Unless sections of this part specifi-

cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
‘‘Uniform Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,’’ published at 36 CFR part
1207.

Subpart B—Pre-Award
Requirements

§ 1210.10 Purpose.
Sections 1210.11 through 1210.17 pre-

scribes forms and instructions and
other pre-award matters to be used in
applying for NHPRC awards.

§ 1210.11 Pre-award policies.
(a) Use of grants and cooperative agree-

ments, and contracts. In each instance,
the NHPRC shall decide on the appro-
priate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301–08) gov-
erns the use of grants, cooperative
agreements and contracts. A grant or
cooperative agreement shall be used

only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.’’ Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct benefit or use of the Federal
Government.

(b) Public notice and priority setting.
The NHPRC shall notify the public of
its intended funding priorities for dis-
cretionary grant programs.

§ 1210.12 Forms for applying for Fed-
eral assistance.

(a) The NHPRC shall comply with the
applicable report clearance require-
ments of 5 CFR Part 1320, ‘‘Controlling
Paperwork Burdens on the Public,’’
with regard to all forms used by the
NHPRC in place of or as a supplement
to the Standard Form 424 (SF–424) se-
ries.

(b) Applicants shall use the SF–424
(Application for Federal Assistance)
and NA Form 17001 (Budget Form)
forms and instructions prescribed by
the NHPRC Program Guidelines. OMB
Control Number 3095–0004 has been as-
signed to the Budget Form. OMB Con-
trol Number 3095–0013 has been as-
signed to the NHPRC Program Guide-
lines.

(c) Applicants shall complete the ap-
propriate sections of the SF–424 (Appli-
cation for Federal Assistance) indicat-
ing whether the application was sub-
ject to review by the State Single
Point of Contact (SPOC) under E.O.
12372, ‘‘Intergovernmental Review of
Federal Programs.’’ The name and ad-
dress of the SPOC for a particular
State can be obtained from the NHPRC
or the Catalog of Federal Domestic As-
sistance. The SPOC shall advise the ap-
plicant whether the program for which
application is made has been selected
by that State for review.
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§ 1210.13 Debarment and suspension.
The NHPRC and recipients shall com-

ply with the nonprocurement debar-
ment and suspension common rule im-
plementing E.O.s 12549 and 12689, ‘‘De-
barment and Suspension’’ (36 CFR Part
1209). This common rule restricts sub-
awards and contracts with certain par-
ties that are debarred, suspended or
otherwise excluded from or ineligible
for participation in Federal assistance
programs or activities.

§ 1210.14 Special award conditions.
If an applicant or recipient has a his-

tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or is not otherwise
responsible, the NHPRC may impose
additional requirements as needed, pro-
vided that such applicant or recipient
is notified in writing as to: the nature
of the additional requirements, the rea-
son why the additional requirements
are being imposed, the nature of the
corrective action needed, the time al-
lowed for completing the corrective ac-
tions, and the method for requesting
reconsideration of the additional re-
quirements imposed. Any special con-
ditions shall be promptly removed once
the conditions that prompted them
have been corrected.

§ 1210.15 Metric system of measure-
ment.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
NARA to establish a date or dates in
consultation with the Secretary of
Commerce, when the metric system of
measurement will be used in NARA’s
procurements, grants, and other busi-
ness-related activities. Metric imple-
mentation may take longer where the
use of the system is initially imprac-
tical or likely to cause significant inef-
ficiencies in the accomplishment of
federally-funded activities. NARA shall
follow the provisions of E.O. 12770,
‘‘Metric Usage in Federal Government
Programs.’’

§ 1210.16 Resource Conservation and
Recovery Act.

Under the Resource Conservation and
Recovery Act ((RCRA) (Pub. L. 94–580
codified at 42 U.S.C. 6962), any State
agency or agency of a political subdivi-
sion of a State which is using appro-
priated Federal funds must comply
with section 6002. Section 6002 requires
that preference be given in procure-
ment programs to the purchase of spe-
cific products containing recycled ma-
terials identified in guidelines devel-
oped by the Environmental Protection
Agency (EPA) (40 CFR Parts 247
through 254). Accordingly, State and
local institutions of higher education,
hospitals, and non-profit organizations
that receive direct Federal awards or
other Federal funds shall give pref-
erence in their procurement programs
funded with Federal funds to the pur-
chase of recycled products pursuant to
the EPA guidelines.

§ 1210.17 Certifications and represen-
tations.

Unless prohibited by statute or codi-
fied regulation, the NHPRC is author-
ized to allow recipients to submit cer-
tifications and representations re-
quired by statute, executive order, or
regulation on an annual basis, if they
have an ongoing and continuing rela-
tionship with the NHPRC. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§ 1210.20 Purpose of financial and pro-
gram management.

Sections 1210.21 through 1210.28 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.
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§ 1210.21 Standards for financial man-
agement systems.

(a) The NHPRC shall require recipi-
ents to relate financial data to per-
formance data and develop unit cost in-
formation whenever practical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and complete
disclosure of the financial results of
each NHPRC-sponsored project or pro-
gram in accordance with the reporting
requirements set forth in § 1210.52.

(2) Records that identify adequately
the source and application of funds for
NHPRC-sponsored activities. These
records shall contain information per-
taining to NHPRC awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101–453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR Part 205, ‘‘Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.’’

(6) Written procedures for determin-
ing the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
NHPRC, at its discretion, may require
adequate bonding and insurance if the
bonding and insurance requirements of
the recipient are not deemed adequate
to protect the interest of the Federal
Government.

(d) The NHPRC may require adequate
fidelity bond coverage where the recip-
ient lacks sufficient coverage to pro-
tect the Federal Government’s inter-
est.

(e) Where bonds are required in the
situations described in this section, the
bonds shall be obtained from compa-
nies holding certificates of authority
as acceptable sureties, as prescribed in
31 CFR Part 223, ‘‘Surety Companies
Doing Business with the United
States.’’

§ 1210.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
Part 205.

(b) Recipients will be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain
written procedures that minimize the
time elapsing between the transfer of
funds and disbursement by the recipi-
ent, and financial management sys-
tems that meet the standards for fund
control and accountability as estab-
lished in § 1210.21. Cash advances to a
recipient organization shall be limited
to the minimum amounts needed and
be timed to be in accordance with the
actual, immediate cash requirements
of the recipient organization in carry-
ing out the purpose of the approved
program or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.



508

36 CFR Ch. XII (7–1–97 Edition)§ 1210.22

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
NHPRC to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR Part 205.

(3) Recipients can submit requests for
advances and reimbursements at least
monthly when a predetermined sched-
ule of electronic funds transfer is not
used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special NHPRC instructions
for electronic funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.

(1) When the reimbursement method
is used, the NHPRC shall make pay-
ment within 30 days after receipt of the
billing, unless the billing is improper.

(2) Recipients can submit a request
for reimbursement at least monthly
when a predetermined schedule of elec-
tronic funds transfer is not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
NHPRC has determined that reim-
bursement is not feasible because the
recipient lacks sufficient working cap-
ital, the NHPRC may provide cash on a
working capital advance basis. Under
this procedure, the NHPRC shall ad-
vance cash to the recipient to cover its
estimated disbursement needs for an
initial period generally geared to the
awardee’s disbursing cycle. Thereafter,
the NHPRC shall reimburse the recipi-
ent for its actual cash disbursements.
The working capital advance method of
payment shall not be used for recipi-
ents unwilling or unable to provide
timely advances to their subrecipient
to meet the subrecipient’s actual cash
disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a

revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, the NHPRC shall not withhold
payments for proper charges made by
recipients at any time during the
project period unless paragraph (h)(1)
or (2) of this section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or NHPRC
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A–
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, the
NHPRC may, upon reasonable notice,
inform the recipient that payments
shall not be made for obligations in-
curred after a specified date until the
conditions are corrected or the indebt-
edness to the Federal Government is
liquidated.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (i)(2) of this section, the
NHPRC shall not require separate de-
pository accounts for funds provided to
a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However, re-
cipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of NHPRC funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of NHPRC funds in interest
bearing accounts, unless paragraphs
(k)(1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.
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(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(l) In keeping with Electronic Funds
Transfer rules (31 CFR Part 206), inter-
est earned should be remitted annually
to the Department of Health and
Human Services (HHS) Payment Man-
agement System through an electronic
medium such as the FEDWIRE Deposit
system. Recipients which do not have
this capability should use a check and
mail it to the Payment Management
System, P.O. Box 6021, Rockville, MD
20852. Interest amounts up to $250 per
year may be retained by the recipient
for administrative expense. State uni-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the NHPRC, it waives its
right to recover the interest under
CMIA.

(m) Except as noted elsewhere in this
part, only the SF–270, Request for Ad-
vance or Reimbursement, shall be au-
thorized for the recipients in request-
ing advances and reimbursements. The
NHPRC requires an original and two
copies of this form.

§ 1210.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except

where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the NHPRC.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the NHPRC.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If the NHPRC au-
thorizes recipients to donate buildings
or land for construction/facilities ac-
quisition projects or long-term use, the
value of the donated property for cost
sharing or matching shall be the lesser
of paragraph (c)(1) or (2) of this section.

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value.
However, when there is sufficient jus-
tification, the NHPRC may approve the
use of the current fair market value of
the donated property, even if it exceeds
the certified value at the time of dona-
tion to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
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the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraph (g)(1) or (2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the NHPRC has approved
the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§ 1210.24 Program income.
(a) The NHPRC applies the standards

set forth in this section in requiring re-
cipient organizations to account for
program income related to projects fi-
nanced in whole or in part with Federal
funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with these regulations or the
terms and conditions of the award,
shall be used in one or more of the
ways listed in the following.

(1) Added to funds committed to the
project by the NHPRC and recipient
and used to further eligible project or
program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the NHPRC authorizes the
disposition of program income as de-
scribed in paragraphs (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)(3) of
this section.

(d) In the event that the NHPRC does
not specify in its regulations or the
terms and conditions of the award how
program income is to be used, para-
graph (b)(3) of this section shall apply
automatically to all projects or pro-
grams except research. For awards that
support research, paragraph (b)(1) of
this section shall apply automatically
unless the NHPRC indicates in the
terms and conditions another alter-
native on the award or the recipient is



511

National Archives and Records Administration § 1210.25

subject to special award conditions, as
indicated in § 1210.14.

(e) Unless NHPRC regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(f) If authorized by NHPRC regula-
tions or the terms and conditions of
the award, costs incident to the gen-
eration of program income may be de-
ducted from gross income to determine
program income, provided these costs
have not been charged to the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§ 1210.30 through 1210.37).

(h) Unless NHPRC regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. 18) apply to inventions
made under an experimental, devel-
opmental, or research award.

§ 1210.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon NHPRC require-
ments. It shall be related to perform-
ance for program evaluation purposes
whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) Recipients shall request prior ap-
provals from the NHPRC for one or
more of the following program or budg-
et related reasons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional NHPRC
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the NHPRC.

(6) The inclusion, unless waived by
the NHPRC, of costs that require prior
approval in accordance with OMB Cir-
cular A–21, ‘‘Cost Principles for Insti-
tutions of Higher Education,’’ OMB
Circular A–122, ‘‘Cost Principles for
Non-Profit Organizations,’’ or 45 CFR
Part 74 Appendix E, ‘‘Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,’’ or 48 CFR
Part 31, ‘‘Contract Cost Principles and
Procedures,’’ as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval require-
ments for specific items will be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, the NHPRC is authorized, at their
option, to waive cost-related and ad-
ministrative prior written approvals
required by this Circular and OMB Cir-
culars A–21 and A–122. Such waivers
may include authorizing recipients to
do any one or more of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the NHPRC. All pre-award costs are
incurred at the recipient’s risk (i.e.,
the NHPRC is under no obligation to
reimburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate to cover such costs).
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(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify the NHPRC in writing with the
supporting reasons and revised expira-
tion date at least 10 days before the ex-
piration date specified in the award.
This one-time extension may not be ex-
ercised merely for the purpose of using
unobligated balances.

(i) The terms and conditions of award
prohibit the extension.

(ii) The extension requires additional
NHPRC funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the NHPRC provides otherwise
in the award or in NHPRC’s regula-
tions, the prior approval requirements
described in paragraph (e) of this sec-
tion are automatically waived (i.e., re-
cipients need not obtain such prior ap-
provals) unless one of the conditions
included in paragraph (e)(2) of this sec-
tion applies.

(f) The NHPRC may, at its option, re-
strict the transfer of funds among di-
rect cost categories or programs, func-
tions and activities for awards in which
the Federal share of the project ex-
ceeds $100,000 and the cumulative
amount of such transfers exceeds or is
expected to exceed 10 percent of the
total budget as last approved by the
NHPRC. The NHPRC shall not permit a
transfer that would cause any Federal
appropriation or part thereof to be
used for purposes other than those con-
sistent with the original intent of the
appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j), do not require
prior approval.

(h) [Reserved]
(i) No other prior approval require-

ments for specific items will be im-
posed unless a deviation has been ap-
proved by OMB.

(j) The NHPRC shall require recipi-
ents to notify the NHPRC in writing
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-

ceed the needs of the recipient for the
project period by more than $5,000 or
five percent of the NHPRC award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(k) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the NHPRC indi-
cates a letter of request suffices.

(l) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the NHPRC shall review
the request and notify the recipient
whether the budget revisions have been
approved. If the revision is still under
consideration at the end of 30 calendar
days, the NHPRC shall inform the re-
cipient in writing of the date when the
recipient may expect the decision.

§ 1210.26 Non-Federal audits.
(a) Recipients and subrecipients that

are institutions of higher education or
other non-profit organizations shall be
subject to the audit requirements con-
tained in OMB Circular A–133, ‘‘Audits
of Institutions of Higher Education and
Other Non-Profit Institutions.’’

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act (31
U.S.C. 7501–7) and the cognizant Fed-
eral agency regulations implementing
OMB Circular A–128, ‘‘Audits of State
and Local Governments.’’

(c) Hospitals not covered by the audit
provisions of OMB Circular A–133 shall
be subject to the audit requirements of
the cognizant Federal agency.

§ 1210.27 Allowable costs.
For each kind of recipient, there is a

set of Federal principles for determin-
ing allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A–87, ‘‘Cost Principles for
State and Local Governments.’’ The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
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Circular A–122, ‘‘Cost Principles for
Non-Profit Organizations.’’ The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A–21, ‘‘Cost Principles for
Educational Institutions.’’ The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
visions of Appendix E of 45 CFR Part
74, ‘‘Principles for Determining Costs
Applicable to Research and Develop-
ment Under Grants and Contracts with
Hospitals.’’ The allowability of costs
incurred those non-profit organizations
listed in Attachment C to Circular A–
122 is determined in accordance with
the provisions of the Federal Acquisi-
tion Regulation (FAR) at 48 CFR Part
31.

§ 1210.28 Period of availability of
funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the NHPRC.

PROPERTY STANDARDS

§ 1210.30 Purpose of property stand-
ards.

Sections 1210.31 through 1210.37 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by an NHPRC award.
The NHPRC requires recipients to ob-
serve these standards under awards and
shall not impose additional require-
ments, unless specifically required by
Federal statute. The recipient may use
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§ 1210.31
through 1210.37.

§ 1210.31 Insurance coverage.
Recipients shall, at a minimum, pro-

vide the equivalent insurance coverage
for real property and equipment ac-
quired with NHPRC funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§ 1210.32 Real property.

The NHPRC shall prescribe require-
ments for recipients concerning the use
and disposition of real property ac-
quired in whole or in part under
awards. Unless otherwise provided by
statute, such requirements, at a mini-
mum, shall contain the following.

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the NHPRC.

(b) The recipient shall obtain written
approval by the NHPRC for the use of
real property in other federally-spon-
sored projects when the recipient de-
termines that the property is no longer
needed for the purpose of the original
project. Use in other projects shall be
limited to those under federally-spon-
sored projects (i.e., awards) or pro-
grams that have purposes consistent
with those authorized for support by
the NHPRC.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the NHPRC or its suc-
cessor Federal awarding agency. The
NHPRC shall observe one or more of
the following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the NHPRC and pay the Fed-
eral Government for that percentage of
the current fair market value of the
property attributable to the Federal
participation in the project (after de-
ducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
authorized or required to sell the prop-
erty, proper sales procedures shall be
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return.
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(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§ 1210.33 Federally-owned and exempt
property.

(a) Federally-owned property.
(1) Title to federally-owned property

remains vested in the Federal Govern-
ment. Recipients shall submit annually
an inventory listing of federally-owned
property in their custody to the
NHPRC. Upon completion of the award
or when the property is no longer need-
ed, the recipient shall report the prop-
erty to the NHPRC for further Federal
agency utilization.

(2) If the NHPRC has no further need
for the property, it shall be declared
excess and reported to the General
Services Administration. Appropriate
instructions shall be issued to the re-
cipient by the NHPRC.

(b) Exempt property. When statutory
authority exists, the NHPRC has the
option to vest title to property ac-
quired with Federal funds in the recipi-
ent without further obligation to the
Federal Government and under condi-
tions the NHPRC considers appro-
priate. Such property is ‘‘exempt prop-
erty.’’ Should the NHPRC not establish
conditions, title to exempt property
upon acquisition shall vest in the re-
cipient without further obligation to
the Federal Government.

§ 1210.34 Equipment.
(a) Title to equipment acquired by a

recipient with NHPRC funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with NHPRC funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-

ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
property without approval of the
NHPRC. When no longer needed for the
original project or program, the recipi-
ent shall use the equipment in connec-
tion with its other federally-sponsored
activities, in the following order of pri-
ority:

(1) Activities sponsored by the
NHPRC which funded the original
project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by the NHPRC that financed
the equipment; second preference shall
be given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by the NHPRC. User charges
shall be treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the NHPRC.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.

(1) Equipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.
(ii) Manufacturer’s serial number,

model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.
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(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the NHPRC for its
share.

(2) Equipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
NHPRC.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5,000 or more, the
recipient may retain the equipment for

other uses provided that compensation
is made to the NHPRC or its successor.
The amount of compensation shall be
computed by applying the percentage
of Federal participation in the cost of
the original project or program to the
current fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from the
NHPRC. The NHPRC shall determine
whether the equipment can be used to
meet the NHPRC’s requirements. If no
requirement exists within the NHPRC,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the NHPRC to deter-
mine whether a requirement for the
equipment exists in other Federal
agencies. The NHPRC shall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse the NHPRC
an amount computed by applying to
the sales proceeds the percentage of
Federal participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
NHPRC for such costs incurred in its
disposition.

(4) The NHPRC reserves the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
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existing statutes. Such transfer shall
be subject to the following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(ii) The NHPRC shall issue disposi-
tion instructions within 120 calendar
days after receipt of a final inventory.
The final inventory shall list all equip-
ment acquired with grant funds and
federally-owned equipment. If the
NHPRC fails to issue disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of this section, as appro-
priate.

(iii) When the NHPRC exercises its
right to take title, the equipment shall
be subject to the provisions for feder-
ally-owned equipment.

§ 1210.35 Supplies and other expend-
able property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5,000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the NHPRC for
its share. The amount of compensation
shall be computed in the same manner
as for equipment.

(b) The recipient shall not use sup-
plies acquired with NHPRC funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§ 1210.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
NHPRC reserves a royalty-free, non-
exclusive and irrevocable right to re-
produce, publish, or otherwise use the

work for Federal purposes, and to au-
thorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR Part 401,
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.’’

(c) Unless waived by the NHPRC, the
Federal Government has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the NHPRC.
When no longer needed for the origi-
nally authorized purpose, disposition of
the intangible property shall occur in
accordance with the provisions of
§ 1210.34(g).

§ 1210.37 Property trust relationship.
Real property, equipment, intangible

property and debt instruments that are
acquired or improved with NHPRC
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
The NHPRC may require recipients to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

PROCUREMENT STANDARDS

§ 1210.40 Purpose of procurement
standards.

Sections 1210.41 through 1210.48 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
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and other services with NHPRC funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by the NHPRC upon recipi-
ents, unless specifically required by
Federal statute or executive order or
approved by OMB.

§ 1210.41 Recipient responsibilities.
The standards contained in this sec-

tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the NHPRC, regarding the
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiction.

§ 1210.42 Codes of conduct.
The recipient shall maintain written

standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The

standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the recip-
ient.

§ 1210.43 Competition.

All procurement transactions shall
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§ 1210.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a mini-
mum, that paragraphs (a) (1), (2) and (3)
of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.
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(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of

small businesses, minority-owned firms
and women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost’’ or ‘‘percentage of construction
cost’’ methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by NARA imple-
mentation of E.O.s 12549 and 12689, ‘‘De-
barment and Suspension’’ (36 CFR Part
1209).

(e) Recipients shall, on request, make
available for the NHPRC, pre-award re-
view and procurement documents, such
as request for proposals or invitations
for bids, independent cost estimates,
etc., when any of the following condi-
tions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the
NHPRC’s implementation of this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name’’
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
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than the amount of the small purchase
threshold.

§ 1210.45 Cost and price analysis.
Some form of cost or price analysis

shall be made and documented in the
procurement files in connection with
every procurement action. Price analy-
sis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§ 1210.46 Procurement records.
Procurement records and files for

purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

(a) Basis for contractor selection,
(b) Justification for lack of competi-

tion when competitive bids or offers
are not obtained, and

(c) Basis for award cost or price.

§ 1210.47 Contract administration.
A system for contract administration

shall be maintained to ensure contrac-
tor conformance with the terms, condi-
tions and specifications of the contract
and to ensure adequate and timely fol-
low up of all purchases. Recipients
shall evaluate contractor performance
and document, as appropriate, whether
contractors have met the terms, condi-
tions and specifications of the con-
tract.

§ 1210.48 Contract provisions.
The recipient shall include, in addi-

tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess of the
small purchase threshold shall contain

suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, the NHPRC, the Comp-
troller General of the United States, or
any of their duly authorized represent-
atives, shall have access to any books,
documents, papers and records of the
contractor which are directly pertinent
to a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(d) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this Part, as applicable.

REPORTS AND RECORDS

§ 1210.50 Purpose of reports and
records.

Sections 1210.51 through 1210.53 set
forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§ 1210.51 Monitoring and reporting
program performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 1210.26.

(b) Except as provided in paragraph
(f) of this section, interim performance
reports shall be submitted every six
months and shall be due 30 days after
the reporting period; final reports shall
be due 90 calendar days after the end of
the grant period.
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(c) If inappropriate, a final perform-
ance report shall not be required after
completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the NHPRC of developments that
have a significant impact on the
award-supported activities. Also, noti-
fication shall be given in the case of
problems, delays, or adverse conditions
which materially impair the ability to
meet the objectives of the award. This
notification shall include a statement
of the action taken or contemplated,
and any assistance needed to resolve
the situation.

(g) The NHPRC may make site visits,
as needed.

(h) The NHPRC shall comply with
clearance requirements of 5 CFR Part
1320 when requesting performance data
from recipients.

§ 1210.52 Financial reporting.
(a) The following forms or such other

forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF–269 or SF–269A, Financial Sta-
tus Report.

(i) The NHPRC requires recipients to
use the SF–269 or SF–269A to report the
status of funds for all nonconstruction
projects or programs. The NHPRC may,
however, have the option of not requir-
ing the SF–269 or SF–269A when the
SF–270, Request for Advance or Reim-
bursement, or SF–272, Report of Fed-

eral Cash Transactions, is determined
to provide adequate information to
meet its needs, except that a final SF–
269 or SF–269A shall be required at the
completion of the project when the SF–
270 is used only for advances.

(ii) The report may be on a cash or
accrual basis.

(iii) The NHPRC shall determine the
frequency of the Financial Status Re-
port for each project or program, con-
sidering the size and complexity of the
particular project or program. How-
ever, the report shall not be required
more frequently than quarterly or less
frequently than annually. A final re-
port shall be required at the comple-
tion of the agreement.

(iv) The NHPRC shall require recipi-
ents to submit the SF–269 or SF–269A
(an original and no more than two cop-
ies) no later than 30 days after the end
of each specified reporting period for
quarterly and semi-annual reports, and
90 calendar days for annual and final
reports. Extensions of reporting due
dates may be approved by NHPRC upon
request of the recipient.

(2) SF–272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients the NHPRC shall require each
recipient to submit the SF–272 and,
when necessary, its continuation sheet,
SF–272a. The NHPRC shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the
recipients.

(ii) The NHPRC may require fore-
casts of Federal cash requirements in
the ‘‘Remarks’’ section of the report.

(iii) When practical and deemed nec-
essary, the NHPRC may require recipi-
ents to report in the ‘‘Remarks’’ sec-
tion the amount of cash advances re-
ceived in excess of three days. Recipi-
ents shall provide short narrative ex-
planations of actions taken to reduce
the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF–272 15 calendar
days following the end of each quarter.
The NHPRC may require a monthly re-
port from those recipients receiving
advances totaling $1 million or more
per year.
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(v) The NHPRC may waive the re-
quirement for submission of the SF–272
for any one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the NHPRC’s opinion, the
recipient’s accounting controls are
adequate to minimize excessive Fed-
eral advances; or,

(C) When the electronic payment
mechanisms provide adequate data.

(b) When the NHPRC needs addi-
tional information or more frequent re-
ports, the following shall be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, the NHPRC shall issue in-
structions to require recipients to sub-
mit such information under the ‘‘Re-
marks’’ section of the reports.

(2) When the NHPRC determines that
a recipient’s accounting system does
not meet the standards in § 1210.21, ad-
ditional pertinent information to fur-
ther monitor awards may be obtained
upon written notice to the recipient
until such time as the system is
brought up to standard. The NHPRC, in
obtaining this information, shall com-
ply with report clearance requirements
of 5 CFR Part 1320.

(3) The NHPRC is encouraged to
shade out any line item on any report
if not necessary.

(4) The NHPRC may accept the iden-
tical information from the recipients
in machine readable format or com-
puter printouts or electronic outputs
in lieu of prescribed formats.

(5) The NHPRC may provide com-
puter or electronic outputs to recipi-
ents when such expedites or contrib-
utes to the accuracy of reporting.

§ 1210.53 Retention and access re-
quirements for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients. The
NHPRC will not impose any other
record retention or access require-
ments upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three

years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the
NHPRC. The only exceptions are the
following.

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with NHPRC funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the NHPRC, the 3-year
retention requirement is not applicable
to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
paragraph (g) of this section.

(c) Copies of original records may be
substituted for the original records if
authorized by the NHPRC.

(d) The NHPRC shall request transfer
of certain records to its custody from
recipients when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, the NHPRC may
make arrangements for recipients to
retain any records that are continu-
ously needed for joint use.

(e) The NHPRC, the Inspector Gen-
eral, Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, the
NHPRC will place no restrictions on re-
cipients that limit public access to the
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records of recipients that are pertinent
to an award, except when the NHPRC
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records
had belonged to the NHPRC.

(g) Indirect cost rate proposals, cost
allocations plans, etc. Paragraphs (g)(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for negotiation. If
the recipient submits to the cognizant
Federal agency or the subrecipient sub-
mits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2) If not submitted for negotiation.
If the recipient is not required to sub-
mit to the NHPRC or the subrecipient
is not required to submit to the recipi-
ent the proposal, plan, or other com-
putation for negotiation purposes, then
the 3-year retention period for the pro-
posal, plan, or other computation and
its supporting records starts at the end
of the fiscal year (or other accounting
period) covered by the proposal, plan,
or other computation.

TERMINATION AND ENFORCEMENT

§ 1210.60 Purpose of termination and
enforcement.

Sections 1210.61 and 1210.62 set forth
uniform suspension, termination and
enforcement procedures.

§ 1210.61 Termination.
(a) Awards may be terminated in

whole or in part only if paragraphs (1),
(2) or (3) of this section apply.

(1) By the NHPRC, if a recipient ma-
terially fails to comply with the terms
and conditions of an award.

(2) By the NHPRC with the consent of
the recipient, in which case the two

parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient upon sending to
the NHPRC written notification set-
ting forth the reasons for such termi-
nation, the effective date, and, in the
case of partial termination, the portion
to be terminated. However, if the
NHPRC determines in the case of par-
tial termination that the reduced or
modified portion of the grant will not
accomplish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graphs (a)(1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the recip-
ient referred to in § 1210.71(a), including
those for property management as ap-
plicable, shall be considered in the ter-
mination of the award, and provision
shall be made for continuing respon-
sibilities of the recipient after termi-
nation, as appropriate.

§ 1210.62 Enforcement.
(a) Remedies for noncompliance. If a

recipient materially fails to comply
with the terms and conditions of an
award, whether stated in a Federal
statute, regulation, assurance, applica-
tion, or notice of award, the NHPRC
may, in addition to imposing any of
the special conditions outlined in
§ 1210.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the NHPRC.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking
an enforcement action, the NHPRC
shall provide the recipient an oppor-
tunity for hearing, appeal, or other ad-
ministrative proceeding to which the
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recipient is entitled under any statute
or regulation applicable to the action
involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the recip-
ient during a suspension or after termi-
nation of an award are not allowable
unless the NHPRC expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (c)(1) and (2) of this sec-
tion apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
E.O.s 12549 and 12689 and NARA imple-
menting regulations (see § 1210.13).

Subpart D—After-the-Award
Requirements

§ 1210.70 Purpose.
Sections 1210.71 through 1210.73 con-

tain closeout procedures and other pro-
cedures for subsequent disallowances
and adjustments.

§ 1210.71 Closeout procedures.
(a) Recipients shall submit, within 90

calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The NHPRC may approve exten-
sions when requested by the recipient.

(b) Unless the NHPRC authorizes an
extension, a recipient shall liquidate
all obligations incurred under the
award not later than 90 calendar days
after the funding period or the date of
completion as specified in the terms

and conditions of the award or in agen-
cy implementing instructions.

(c) The NHPRC shall make prompt
payments to a recipient for allowable
reimbursable costs under the award
being closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that the NHPRC has advanced or paid
and that is not authorized to be re-
tained by the recipient for use in other
projects. OMB Circular A–129 governs
unreturned amounts that become de-
linquent debts.

(e) When authorized by the terms and
conditions of the award, the NHPRC
shall make a settlement for any up-
ward or downward adjustments to the
Federal share of costs after closeout re-
ports are received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§ 1210.31 through 1210.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, the NHPRC shall retain the
right to recover an appropriate amount
after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final audit.

§ 1210.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of the NHPRC to dis-
allow costs and recover funds on the
basis of a later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in § 1210.26.
(4) Property management require-

ments in §§ 1210.31 through 1210.37.
(5) Records retention as required in

§ 1210.53.
(b) After closeout of an award, a rela-

tionship created under an award may
be modified or ended in whole or in
part with the consent of the NHPRC
and the recipient, provided the respon-
sibilities of the recipient referred to in
§ 1210.73(a), including those for property
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management as applicable, are consid-
ered and provisions made for continu-
ing responsibilities of the recipient, as
appropriate.

§ 1210.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the NHPRC may reduce the
debt by:

(1) Making an administrative offset
against other requests for reimburse-
ments;

(2) Withholding advance payments
otherwise due to the recipient; or

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the NHPRC shall charge interest
on an overdue debt in accordance with
4 CFR Chapter II, ‘‘Federal Claims Col-
lection Standards.’’

APPENDIX A TO PART 1210—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity—All
contracts shall contain a provision requiring
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O.
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’
and as supplemented by regulations at 41
CFR part 60, ‘‘Office of Federal Contract
Compliance Programs, Equal Employment
Opportunity, Department of Labor.’’

2. Copeland ‘‘Anti-Kickback’’ Act (18
U.S.C. 874 and 40 U.S.C. 276c)—All contracts
and subgrants in excess of $2,000 for con-
struction or repair awarded by recipients and
subrecipients shall include a provision for
compliance with the Copeland ‘‘Anti-Kick-
back’’ Act (18 U.S.C. 874), as supplemented by
Department of Labor regulations (29 CFR
part 3, ‘‘Contractors and Subcontractors on
Public Building or Public Work Financed in
Whole or in Part by Loans or Grants from
the United States’’). The Act provides that
each contractor or subrecipient shall be pro-
hibited from inducing, by any means, any
person employed in the construction, com-
pletion, or repair of public work, to give up
any part of the compensation to which he is
otherwise entitled. The recipient shall report

all suspected or reported violations to the
Federal awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2,000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a–7) and as supplemented by
Department of Labor regulations (29 CFR
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
the Federal awarding agency.

4. Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327–333)—Where applica-
ble, all contracts awarded by recipients in
excess of $2,000 for construction contracts
and in excess of $2,500 for other contracts
that involve the employment of mechanics
or laborers shall include a provision for com-
pliance with Sections 102 and 107 of the Con-
tract Work Hours and Safety Standards Act
(40 U.S.C. 327–333), as supplemented by De-
partment of Labor regulations (29 CFR part
5). Under Section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer on the
basis of a standard work week of 40 hours.
Work in excess of the standard work week is
permissible provided that the worker is com-
pensated at a rate of not less than 11⁄2 times
the basic rate of pay for all hours worked in
excess of 40 hours in the work week. Section
107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic shall be required to work in surround-
ings or under working conditions which are
unsanitary, hazardous or dangerous. These
requirements do not apply to the purchases
of supplies or materials or articles ordinarily
available on the open market, or contracts
for transportation or transmission of intel-
ligence.

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agree-
ments for the performance of experimental,
developmental, or research work shall pro-
vide for the rights of the Federal Govern-
ment and the recipient in any resulting in-
vention in accordance with 37 CFR part 401,
‘‘Rights to Inventions Made by Nonprofit Or-
ganizations and Small Business Firms Under
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Government Grants, Contracts and Coopera-
tive Agreements,’’ and any implementing
regulations issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31
U.S.C. 1352)—Contractors who apply or bid
for an award of $100,000 or more shall file the
required certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer

or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (E.O. 12549
and E.O. 12689)—No contract shall be made to
parties listed on the General Services Ad-
ministration’s List of Parties Excluded from
Federal Procurement or Nonprocurement
Programs in accordance with E.O. 12549 and
E.O. 12689, ‘‘Debarment and Suspension.’’
This list contains the names of parties
debarred, suspended, or otherwise excluded
by agencies, and contractors declared ineli-
gible under statutory or regulatory author-
ity other than E.O. 12549. Contractors with
awards that exceed the small purchase
threshold shall provide the required certifi-
cation regarding its exclusion status and
that of its principal employees.
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SUBCHAPTER B—RECORDS MANAGEMENT

PART 1220—FEDERAL RECORDS;
GENERAL

Sec.
1220.1 Scope of subchapter.
1220.2 Responsibility for records manage-

ment programs.

Subpart A—General Provisions

1220.10 Authority.
1220.12 Applicability.
1220.14 General definitions.
1220.16 Reports to the Congress and the Di-

rector of the Office of Management and
Budget.

1220.18 Inspection of records subject to the
Privacy Act of 1974.

Subpart B—Agency Records Management
Programs

1220.30 Authority.
1220.32 Program content.
1220.34 Creation of records.
1220.36 Maintenance and use of records.
1220.38 Disposition of records.
1220.40 Liaison offices.
1220.42 Agency internal evaluations.

Subpart C—NARA Evaluation Program

1220.50 Authority.
1220.52 Purpose and scope.
1220.54 Evaluation process.
1220.56 Evaluation report.
1220.58 Agency action plans and progress re-

ports.
1220.60 Followup notification and reviews.

AUTHORITY: 44 U.S.C. 2104(a) and chs. 29 and
33.

SOURCE: 50 FR 26930, June 28, 1985, unless
otherwise noted.

§ 1220.1 Scope of subchapter.
Subchapter B prescribes policies for

Federal agencies’ records management
programs relating to records creation
and maintenance, adequate docu-
mentation, and proper records disposi-
tion.

§ 1220.2 Responsibility for records
management programs.

The National Archives and Records
Administration Act of 1984 amended
the records management statutes to di-
vide records management responsibil-
ities between the National Archives
and Records Administration (NARA)

and the General Services Administra-
tion (GSA). Under the Act, NARA is re-
sponsible for adequacy of documenta-
tion and records disposition and GSA is
responsible for economy and efficiency
in records management. NARA regula-
tions are codified in this subchapter.
GSA records management regulations
are codified in 41 CFR chapter 201, Sub-
chapters A and B. Federal agency
records management programs must be
in compliance with regulations pro-
mulgated by both NARA and GSA.

[57 FR 19807, May 8, 1992]

Subpart A—General Provisions
§ 1220.10 Authority.

The regulations in this part are is-
sued under the provisions of the Na-
tional Archives and Records Adminis-
tration Act of 1984 (Pub. L. 98–497, 44
U.S.C. 101 note).

§ 1220.12 Applicability.
The regulations in subchapter B

apply to all Federal agencies as defined
in § 1220.14.

§ 1220.14 General definitions.
As used in subchapter B—
Agency (see Executive agency and Fed-

eral agency).
Adequate and proper documentation

means a record of the conduct of Gov-
ernment business that is complete and
accurate to the extent required to doc-
ument the organization, functions,
policies, decisions, procedures, and es-
sential transactions of the agency and
that is designed to furnish the informa-
tion necessary to protect the legal and
financial rights of the Government and
of persons directly affected by the
agency’s activities.

Appraisal is the process by which the
National Archives and Records Admin-
istration (NARA) determines the value
and thus the final disposition of Fed-
eral records, making them either tem-
porary or permanent.

Comprehensive schedule is a printed
agency manual or directive containing
descriptions of and disposition instruc-
tions for all documentary materials,
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record and nonrecord, created by a
Federal agency or major component of
an Executive department. Unless taken
from the General Records Schedules
(GRS) issued by NARA, the disposition
instructions for agency records must
be approved by NARA on one or more
Standard Form(s) 115, Request for
Records Disposition Authority, prior to
issuance by the agency. The disposition
instructions for the nonrecord material
are established by the agency and do
not require NARA approval.

Contingent records are records whose
final disposition is dependent on an ac-
tion or event, such as sale of property
or destruction of a facility, which will
take place at some unspecified time in
the future.

Disposition means those actions
taken, after appraisal by NARA, re-
garding records no longer needed for
the conduct of the regular current
business of the agency. 44 U.S.C. 2901(5)
defines records disposition as any activ-
ity with respect to:

(a) Disposal of temporary records no
longer needed for the conduct of busi-
ness by destruction or donation to an
eligible person or organization outside
of Federal custody in accordance with
the requirements of part 1228 of this
chapter.

(b) Transfer of records to Federal
agency storage facilities or records
centers;

(c) Transfer to the National Archives
of the United States of records deter-
mined to have sufficient historical or
other value to warrant continued pres-
ervation; or

(d) Transfer of records from one Fed-
eral agency to any other Federal agen-
cy in accordance with the requirements
of part 1228 of this chapter.

Documentary materials is a collective
term for records and nonrecord mate-
rials that refers to all media on which
information is recorded, regardless of
the nature of the medium or the meth-
od or circumstances of recording.

Evaluation means the selective or
comprehensive inspection, audit, or re-
view of one or more Federal agency
records management programs for ef-
fectiveness and for compliance with ap-
plicable laws and regulations. It in-
cludes recommendations for correcting
or improving records management poli-

cies, procedures, and activities, and
follow-up activities, including report-
ing on such activities, for implement-
ing the recommendations.

Executive agency means any executive
department or independent establish-
ment in the executive branch of the
Government, including any wholly-
owned Government corporation.

Federal agency means any executive
agency or any establishment in the leg-
islative or judicial branch of the Gov-
ernment (except the Supreme Court,
Senate, the House of Representatives,
and the Architect of the Capitol and
any activities under his direction). (44
U.S.C. 2901(14)).

File means an arrangement of
records. The term is used to denote pa-
pers, photographs, photographic copies,
maps, machine-readable information,
or other recorded information regard-
less of physical form or characteristics,
accumulated or maintained in filing
equipment, boxes, or machine-readable
media, or on shelves, and occupying of-
fice or storage space.

National Archives of the United States
means those records that have been de-
termined by the Archivist of the Unit-
ed States to have sufficient historical
or other value to warrant their contin-
ued preservation by the Federal Gov-
ernment and that have been trans-
ferred to the legal custody of the Ar-
chivist of the United States on a
Standard Form 258 (Request to Trans-
fer, Approval, and Receipt of Records
to National Archives of the United
States).

Nonrecord materials are those Feder-
ally owned informational materials
that do not meet the statutory defini-
tion of records (44 U.S.C. 3301) or that
have been excluded from coverage by
the definition. Excluded materials are
extra copies of documents kept only for
reference, stocks of publications and
processed documents, and library or
museum materials intended solely for
reference or exhibit.

Permanent record means any Federal
record that has been determined by
NARA to have sufficient value to war-
rant its preservation in the National
Archives. Permanent records include
all records accessioned by NARA’s Of-
fice of the National Archives and later
increments of the same records, and
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those for which the disposition is per-
manent on SF 115s, Request for Records
Disposition Authority, approved by
NARA on or after May 14, 1973.

Recordkeeping requirements means all
statements, in statutes, regulations,
and agency directives or authoritative
issuances, providing general and spe-
cific guidance for Federal agency per-
sonnel on particular records to be cre-
ated and maintained by the agency.

Recordkeeping system is a manual or
automated system in which records are
collected, organized, and categorized to
facilitate their preservation, retrieval,
use, and disposition.

Records include all books, papers,
maps, photographs, machine readable
materials, or other documentary mate-
rials, regardless of physical form or
characteristics, made or received by an
agency of the United States Govern-
ment under Federal law or in connec-
tion with the transaction of public
business and preserved or appropriate
for preservation by that agency or its
legitimate successor as evidence of the
organization, functions, policies, deci-
sions, procedures, operations or other
activities of the Government or be-
cause of the informational value of the
data in them (44 U.S.C. 3301).

Records maintenance and use, as used
in subchapter B, means any activity in-
volving location of records of a Federal
agency or the storage, retrieval, and
handling of records kept at office file
locations by or for a Federal agency.

Records management, as used in sub-
chapter B, means the planning, con-
trolling, directing, organizing, train-
ing, promoting, and other managerial
activities involved with respect to
records creation, records maintenance
and use, and records disposition in
order to achieve adequate and proper
documentation of the policies and
transactions of the Federal Govern-
ment and effective and economical
management of agency operations.

Records schedule or schedule means
(a) An SF 115, Request for Records

Disposition Authority, that has been
approved by NARA to authorize the
disposition of Federal records;

(b) A General Records Schedule
(GRS) issued by NARA; or

(c) A printed agency manual or direc-
tive containing the records descrip-

tions and disposition instructions ap-
proved by NARA on one or more SF
115s or issued by NARA in the GRS.
(See also the definition Comprehensive
schedule.)

Series means file units or documents
arranged according to a filing system
or kept together because they relate to
a particular subject or function, result
from the same activity, document a
specific kind of transaction, take a par-
ticular physical form, or have some
other relationship arising out of their
creation, receipt, or use, such as re-
strictions on access and use. Also
called a records series.

Temporary records. A temporary
record is any record which has been de-
termined by the Archivist of the Unit-
ed States to have insufficient value (on
the basis of current standards) to war-
rant its preservation by the National
Archives and Records Administration.
This determination may take the form
of:

(a) A series of records designated as
disposable in an agency records disposi-
tion schedule approved by NARA
(Standard Form 115, Request for
Records Disposition Authority); or

(b) A series of records designated as
disposable in a General Records Sched-
ule.

Unscheduled records are records the
final disposition of which has not been
approved by NARA. Unscheduled
records are those that have not been
included on a Standard Form 115, Re-
quest for Records Disposition Author-
ity, approved by NARA; those de-
scribed but not authorized for disposal
on an SF 115 approved prior to May 14,
1973; and those described on an SF 115
but not approved by NARA (withdrawn,
canceled, or disapproved).

[45 FR 5705, Jan. 24, 1980 and 50 FR 26931,
26933, June 28, 1985, as amended at 52 FR
34134, Sept. 9, 1987; 55 FR 27423, 27427, July 2,
1990; 57 FR 19807, May 8, 1992; 59 FR 28783,
June 3, 1994; 60 FR 44639, Aug. 28, 1995]

§ 1220.16 Reports to the Congress and
the Director of the Office of Man-
agement and Budget.

Under 44 U.S.C. 2904(c)(8), the Archi-
vist of the United States is required to
report to Congress and the Office of
Management and Budget annually on
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the results of records management ac-
tivities, including evaluations of re-
sponses by Federal agencies to any rec-
ommendations resulting from studies
or inspections conducted by NARA.

§ 1220.18 Inspection of records subject
to the Privacy Act of 1974.

In accordance with 44 U.S.C. 2906,
when NARA inspects an agency record
which is contained in a system of
records subject to the Privacy Act of
1974 (5 U.S.C. 552a), the records shall be
maintained by the Archivist or his des-
ignee as a record contained in a system
of records or considered to be a record
contained in a system of records for
the purposes of subsections (b), (c), and
(i) of section 552a of title 5.

Subpart B—Agency Records
Management Programs

§ 1220.30 Authority.
Section 3101 of title 44 U.S.C. requires

the head of each Federal agency to
make and preserve records containing
adequate and proper documentation of
the organization, functions, policies,
decisions, procedures and essential
transactions of the agency and de-
signed to furnish the information nec-
essary to protect the legal and finan-
cial rights of the Government and of
persons directly affected by the agen-
cy’s activities.

§ 1220.32 Program content.
Agency programs shall, among other

things, provide for:
(a) Cooperation with NARA in devel-

oping and applying standards, proce-
dures, and techniques designed to im-
prove the management of records, pro-
mote the maintenance and security of
records deemed appropriate for perma-
nent preservation, and facilitate the
segregation and disposal of temporary
records.

(b) Compliance with sections 2101–
2117, 2501–2507, 2901–2909, 3101–3107, and
3301–3314 of title 44 U.S.C. and with
NARA regulations issued in title 36 of
the Code of Federal Regulations.

§ 1220.34 Creation of records.
Adequate records management con-

trols over the creation of Federal agen-
cy records shall be instituted to ensure

that agency functions are adequately
and properly documented. Federal
agencies shall also comply with GSA
regulations on creation of records
found in 41 CFR part 201-9.

[57 FR 19807, May 8, 1992]

§ 1220.36 Maintenance and use of
records.

Adequate records management con-
trols over the maintenance and use of
records shall be instituted to ensure
that permanent records can be located
when needed and that they are pre-
served for eventual transfer to the Na-
tional Archives of the United States.
Agencies shall also be in compliance
with GSA regulations on the mainte-
nance and use of records found in 41
CFR part 201-9.

[57 FR 19807, May 8, 1992]

§ 1220.38 Disposition of records.

Provision shall be made to ensure
that permanent records are preserved
but that records no longer of current
use to an agency are promptly disposed
of or retired. Effective techniques for
the accomplishment of these ends are
the development of records disposition
schedules; the transfer of records to
records centers and the National Ar-
chives of the United States; the conver-
sion of the information to other media;
and the disposal of valueless records.
Disposition of any records requires the
approval of the Archivist of the United
States (see part 1228 of this chapter).

§ 1220.40 Liaison offices.

An office or offices within each Fed-
eral agency shall be assigned respon-
sibility for the development of the
records management program required
by this part. The office to which re-
sponsibility is assigned shall be re-
ported to the Office of Records Admin-
istration, National Archives (NIA),
Washington, DC 20408. The name, title,
and telephone number of the official or
officials authorized by the head of the
agency to approve records disposition
schedules and transfers of records to
the custody of the National Archives
shall also be submitted to the Office of
Records Administration.
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§ 1220.42 Agency internal evaluations.
Each agency shall periodically evalu-

ate its records management programs
relating to records creation and record-
keeping requirements, maintenance
and use of records, and records disposi-
tion. These evaluations shall include
periodic monitoring of staff determina-
tions of the record status of documen-
tary materials, including electronic
mail, and implementation of these de-
cisions. These evaluations should de-
termine compliance with NARA regula-
tions in subchapter B of this chapter
and assess the effectiveness of the
agency’s records management program.

[60 FR 44639, Aug. 28, 1995]

Subpart C—NARA Evaluation
Program

SOURCE: 59 FR 28783, June 3, 1994, unless
otherwise noted.

§ 1220.50 Authority.
44 U.S.C. chapter 29 vests in the Ar-

chivist of the United States the respon-
sibility for providing guidance and as-
sistance to Federal agencies with re-
spect to ensuring adequate and proper
documentation and proper records dis-
position. Sections 2904 and 2906 specifi-
cally authorize the Archivist to con-
duct inspections or surveys of records
and records management programs and
practices within and between Federal
agencies and require officers and em-
ployees of agencies to cooperate fully
in such inspections. Section 2904 also
authorizes the Archivist to report to
the appropriate oversight and appro-
priations committees of the Congress
and the Director of OMB on the results
of inspections, the responses by agen-
cies to NARA evaluation recommenda-
tions, and estimates of the costs to the
Federal government resulting from the
failure to implement such rec-
ommendations.

§ 1220.52 Purpose and scope.
(a) NARA evaluations assess how ef-

fectively Federal agencies make and
preserve complete and accurate records
of their organization, functions, poli-
cies, decisions, procedures, and essen-
tial transactions; and maintain an ac-
tive, continuing records management

program including proper records dis-
position. Agencies shall be evaluated
for compliance with requirements in 44
U.S.C. chapters 31 and 33 and all the
regulations issued thereunder in 36
CFR subchapter B.

(b) NARA evaluations may include
comprehensive reviews of agency
records management programs, or se-
lective reviews focused on adequate
and proper documentation, on records
disposition, on the management of spe-
cific types of record media or on the
management of records in particular
program areas. NARA evaluations may
be of one agency or may be multi-agen-
cy. These evaluations may be con-
ducted solely within headquarters of-
fices, only at field locations, or at a
combination of field sites and head-
quarters.

(c) Evaluations will involve site vis-
its by NARA; submission by NARA to
the agency of a written report contain-
ing findings, analyses, and rec-
ommendations; and submission to
NARA by the agency of an action plan
for implementing the recommenda-
tions followed by regular progress re-
ports. Interagency report control num-
ber 0153–NARA–AR has been assigned
to the action plan and progress reports
in accordance with 41 CFR subpart 201–
45.6.

§ 1220.54 Evaluation process.

(a) NARA shall select Federal agen-
cies to be evaluated on the basis of per-
ceived need by NARA or specific re-
quest by the agency, or on the basis of
a compliance monitoring cycle devel-
oped by NARA. NARA will determine
the scope of the evaluation. An agency
may request an evaluation of its
records management program by con-
tacting the Assistant Archivist for
Records Administration; however, the
final determination of agencies to be
evaluated will be made by NARA. The
heads of agencies will be notified in
writing by the Archivist of the United
States of the intent to conduct an eval-
uation and the scope of the evaluation
at least 180 calendar days prior to initi-
ating the evaluation.

(b) Once NARA has notified the agen-
cy, the agency head will, by the date
specified in the Archivist’s letter:
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(1) Acknowledge in writing NARA’s
intention to evaluate, and provide the
Archivist with the name and telephone
number of the senior official with over-
all responsibility for records manage-
ment and of a headquarters official
who will work with NARA to facilitate
the evaluation process;

(2) Provide written notification of
the evaluation to all appropriate of-
fices and employees and contractors
potentially involved; this notification
will include instructions to cooperate
with NARA by setting up interviews,
providing requested information, and
making records available for inspec-
tion;

(3) Provide NARA with a copy of the
written notification in paragraph (b)(2)
of this section and with a list of names
and telephone numbers of officials re-
sponsible for records management in
field sites, if applicable, who will work
with NARA during the evaluation;

(4) For comprehensive evaluations,
provide NARA with a set of internal
records management directives, orders,
bulletins, or similar authoritative
issuances; copies of the two most re-
cent internal records management
evaluations; and any special records-re-
lated reports. Included may be:
issuances relating to adequate and
proper documentation and record-
keeping requirements; personal papers;
management and disposition of tex-
tual, electronic, audiovisual, car-
tographic and architectural, micro-
graphic, and vital records; disaster
mitigation and recovery; and any other
records-related documentation re-
quested by NARA. A subset of this doc-
umentation will be requested for more
limited evaluations;

(5) Provide NARA with a current ver-
sion of the agency manual(s) covering
records creation, maintenance, storage,
and disposition, and a list of informa-
tion systems maintained as required by
OMB Circular A–130, section 9a(5), and
a list of offices and/or functions and ac-
tivities not currently covered by sched-
ules;

(6) Arrange for appropriate manage-
ment and program officials in head-
quarters and, if applicable, at field
sites to be briefed by NARA at the be-
ginning and at the end of the evalua-
tion process; and

(7) Take immediate corrective action
regarding any serious problems that
NARA may bring to the agency’s atten-
tion during the course of the evalua-
tion process such as the unauthorized
destruction of records or the unauthor-
ized donation or other transfer of
records to non-NARA facilities.

§ 1220.56 Evaluation report.
(a) NARA will submit a draft evalua-

tion report for factual review and com-
ment to the agency within 120 calendar
days of the last evaluation site visit or
exit briefing. After receipt of agency
comments, NARA will finalize the re-
port, incorporating any changes result-
ing from factual errors identified by
the agency. The final report will be
transmitted by the Archivist to the
head of the agency within 30 calendar
days of receiving comments from the
agency.

(b) The head of the agency will:
(1) Comment within 60 calendar days,

in writing, on the contents of the draft
report. If necessary, agencies can re-
quest extensions. No response from the
agency within the allotted time will
indicate that the agency concurs in the
factual accuracy of the draft report.

(2) Review the final report and assign
implementation responsibility; and

(3) Distribute the final report to all
concerned and appropriate persons and
offices.

§ 1220.58 Agency action plans and
progress reports.

(a) Action plans. (1) The action plan
will be submitted to NARA within 90
calendar days after the date of trans-
mittal of the final report. If necessary,
agencies can request extensions. The
plan shall be submitted by the agency
head or the designated senior official
for information resources manage-
ment. The action plan will include:

(i) The name of the senior official
and the office responsible for coordi-
nating implementation agency-wide;

(ii) The specific action(s) the agency
will take to implement each evaluation
report recommendation. If an agency is
unable to implement a recommenda-
tion, the rationale for not acting shall
be documented in the action plan;

(iii) The name of the official and of-
fice or program responsible for the
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overall coordination of the agency’s
followup actions who will be the liaison
with NARA;

(iv) The estimated time needed to
complete each action and the proposed
quarter and year for starting and com-
pleting each action;

(v) Major milestones with dates for
tracking the completion of implemen-
tation actions that are expected to ex-
tend longer than 3 years past the date
of the action plan; and,

(vi) If requested by NARA, separate
action plans for each field site visited,
incorporating the information required
by paragraphs (a)(1)(i) through (a)(1)(v)
of this section.

(2) NARA will analyze the action
plan(s) submitted by the agency for
adequacy and effectiveness in imple-
menting the recommendations con-
tained in the evaluation report. NARA
will provide comments to the agency
on the plan(s) within 60 calendar days.

(3) The agency will revise the action
plan until it is approved by NARA.

(b) Progress reports. (1) Once the ac-
tion plan(s) has been approved by
NARA, the head of the agency will sub-
mit progress reports to NARA every 6
months. The reports will include:

(i) A description of what has been ac-
complished on each action since the
last report;

(ii) The current status of the action;
(iii) Any changes in the offices or

programs responsible for over-all or
specific action implementation; and,

(iv) If appropriate, explanation of any
delays in implementation and revised
target dates and milestones for com-
pletion of the action.

(2) The agency will continue to sub-
mit these progress reports until NARA
and the agency agree all actions have
been completed, NARA and the agency
agree that the agency has implemented
the recommendation(s) to the fullest
extent possible, or NARA indicates in
writing that regular progress reports
are no longer required.

(3) NARA will review and comment
on agency progress reports, and work
closely with the agency to provide as-
sistance in evaluation implementation.

§ 1220.60 Follow-up notification and
reviews.

(a) If NARA determines that there is
not substantial progress in the full im-
plementation of evaluation rec-
ommendations or that the agency has
not corrected serious problems identi-
fied in the report, the Archivist, after
notifying the head of the agency, may
notify Congress and appropriate Fed-
eral oversight agencies of the evalua-
tion findings and the agency response.

(b) NARA may initiate follow-up re-
views at specific offices or field sites.
Results of these follow-up reviews shall
be communicated to the head of the
agency and, if NARA determines it to
be appropriate, to Congress and Fed-
eral oversight agencies.

PART 1222—CREATION AND MAIN-
TENANCE OF FEDERAL RECORDS

Subpart A—General

Sec.
1222.10 Authority.
1222.12 Defining Federal records.

Subpart B—Program Requirements

1222.20 Agency responsibilities.

Subpart C—Standards for Agency
Recordkeeping Requirements

1222.30 Purpose.
1222.32 General requirements.
1222.34 Identifying Federal records.
1222.36 Identifying personal papers.
1222.38 Categories of documentary materials

to be covered by recordkeeping require-
ments.

1222.40 Removal of records.
1222.42 Removal of nonrecord materials.
1222.44 Directives documenting agency pro-

grams, policies, and procedures.
1222.46 Recordkeeping requirements of

other agencies.
1222.48 Data created or received and main-

tained for the Government by contrac-
tors.

1222.50 Records maintenance.

AUTHORITY: 44 U.S.C. 2904, 3101, and 3102.
SOURCE: 55 FR 27423, July 2, 1990, unless

otherwise noted.

Subpart A—General
§ 1222.10 Authority.

(a) 44 U.S.C. 2904, vests in the Archi-
vist of the United States responsibility
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for providing guidance and assistance
to Federal agencies with respect to en-
suring adequate and proper documenta-
tion of the policies and transactions of
the Federal Government, including de-
veloping and issuing standards to im-
prove the management of records.

(b) 44 U.S.C. 3101, requires that the
head of each Federal agency shall
make and preserve records containing
adequate and proper documentation of
the organization, functions, policies,
decisions, procedures, and essential
transactions of the agency and de-
signed to furnish the information nec-
essary to protect the legal and finan-
cial rights of the Government and of
persons directly affected by the agen-
cy’s activities.

(c) 44 U.S.C. 3102, requires that the
head of each Federal agency shall es-
tablish and maintain an active, con-
tinuing program for the economical
and efficient management of the
records of the agency. The program,
among other things, shall provide for—

(1) Effective controls over the cre-
ation, and over the maintenance and
use of records in the conduct of current
business;

(2) Cooperation with the Adminis-
trator of General Services and the Ar-
chivist in applying standards, proce-
dures, and techniques designed to im-
prove the management of records, pro-
mote the maintenance and security of
records deemed appropriate for preser-
vation, and facilitate the segregation
and disposal of records of temporary
value.

§ 1222.12 Defining Federal records.
(a) The statutory definition of Fed-

eral records is contained in 44 U.S.C.
3301 and is stated in § 1220.14 of this
chapter.

(b) Several key terms, phrases, and
concepts in the statutory definition of
records are defined as follows:

(1) Documentary materials is a collec-
tive term for records, nonrecord mate-
rials, and personal papers that refers to
all media containing recorded informa-
tion, regardless of the nature of the
media or the method(s) or cir-
cumstance(s) of recording.

(2) Regardless of physical form or char-
acteristics means that the medium may
be paper, film, disk, or other physical

type or form; and that the method of
recording may be manual, mechanical,
photographic, electronic, or any other
combination of these or other tech-
nologies.

(3) Made means the act of creating
and recording information by agency
personnel in the course of their official
duties, regardless of the method(s) or
the medium involved. The act of re-
cording is generally identifiable by the
circulation of the information to oth-
ers or by placing it in files accessible
to others.

(4) Received means the acceptance or
collection of documentary materials by
agency personnel in the course of their
official duties regardless of their origin
(for example, other units of their agen-
cy, private citizens, public officials,
other agencies, contractors, Govern-
ment grantees) and regardless of how
transmitted (in person or by mes-
senger, mail, electronic means, or by
any other method). In this context, the
term does not refer to misdirected ma-
terials. It may or may not refer to
loaned or seized materials depending
on the conditions under which such
materials came into agency custody or
were used by the agency. Advice of
legal counsel should be sought regard-
ing the ‘‘record’’ status of loaned or
seized materials.

(5) Preserved means the filing, stor-
ing, or any other method of systemati-
cally maintaining documentary mate-
rials by the agency. This term covers
materials not only actually filed or
otherwise systematically maintained
but also those temporarily removed
from existing filing systems.

(6) Appropriate for preservation means
documentary materials made or re-
ceived which in the judgment of the
agency should be filed, stored, or other-
wise systematically maintained by an
agency because of the evidence of agen-
cy activities or information they con-
tain, even though the materials may
not be covered by its current filing or
maintenance procedures.

[55 FR 27423, July 2, 1990; 55 FR 31982, Aug. 6,
1990]
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Subpart B—Program Requirements
§ 1222.20 Agency responsibilities.

(a) The head of each Federal agency,
in meeting the requirements of 44
U.S.C. 2904, 3101, and 3102, shall observe
the responsibilities and standards set
forth in this part. Agencies are also
subject to regulations issued by the
General Services Administration (GSA)
in 41 CFR chapter 201.

(b) Each Federal agency shall:
(1) Assign to one or more offices of

the agency the responsibility for the
development and implementation of
agency-wide programs to identify, de-
velop, issue, and periodically review
recordkeeping requirements for records
for all agency activities at all levels
and locations in all media including
paper, microform, audiovisual, car-
tographic, and electronic (including
those created or received using elec-
tronic mail);

(2) Integrate programs for the identi-
fication, development, issuance, and
periodic review of recordkeeping re-
quirements with other records and in-
formation resources management pro-
grams of the agency, including the re-
quirement of close coordination be-
tween the office designated in 36 CFR
1222.20(b)(1) and the office assigned
overall records management respon-
sibility in accordance with 36 CFR
1220.40, if the two are different;

(3) Issue a directive(s) establishing
program objectives, responsibilities,
and authorities for agency record-
keeping requirements. Copies of the di-
rective(s) (including subsequent
amendments or supplements) shall be
disseminated throughout the agency,
as appropriate, and a copy shall be sent
to NARA (NI);

(4) Establish procedures for the par-
ticipation of records management offi-
cials in developing new or revised agen-
cy programs, processes, systems, and
procedures in order to ensure that ade-
quate recordkeeping requirements are
established and implemented;

(5) Ensure that adequate training is
provided to all agency personnel on
policies, responsibilities, and tech-
niques for the implementation of rec-
ordkeeping requirements and the dis-
tinction between records and nonrecord
materials, regardless of media, includ-

ing those materials created by individ-
uals using computers to send or receive
electronic mail.

(6) Develop and implement records
schedules for all records created and
received by the agency and obtain
NARA approval of the schedules in ac-
cordance with 36 CFR part 1228;

(7) Ensure compliance with applica-
ble Governmentwide policies, proce-
dures, and standards relating to record-
keeping requirements as may be issued
by the Office of Management and Budg-
et, the General Services Administra-
tion, the National Archives and
Records Administration, the National
Institute of Standards and Technology,
or other agencies, as appropriate;

(8) Review recordkeeping require-
ments, as part of the periodic informa-
tion resources management reviews re-
quired by 44 U.S.C. 3506, or the periodic
records management evaluations re-
quired by 36 CFR 1220.54, in order to
validate their currency and to ensure
that recordkeeping requirements are
being implemented.

(9) Remind all employees annually of
the agency’s recordkeeping policies
and of the sanctions provided for the
unlawful removal or destruction of
Federal records (18 U.S.C. 2071).

[55 FR 27423, July 2, 1990, as amended at 58
FR 49194, Sept. 22, 1993; 60 FR 44640, Aug. 28,
1995]

Subpart C—Standards for Agency
Recordkeeping Requirements

§ 1222.30 Purpose.
(a) The clear articulation of record-

keeping requirements by Federal agen-
cies is essential if agencies are to meet
the requirements of 44 U.S.C. 3101 and
3102 with respect to creating, receiving,
maintaining, and preserving adequate
and proper documentation, and with
respect to maintaining an active, con-
tinuing program for the economical
and efficient management of agency
records.

(b) Although many agencies regu-
larly issue recordkeeping requirements
for routine operations, many do not
adequately specify such requirements
for documenting policies and decisions,
nor do they provide sufficient guidance
on distinguishing between records and
nonrecord materials, and maintaining
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records created or received on elec-
tronic mail systems.

(c) Since agency functions, activities,
and administrative practices vary so
widely, NARA cannot issue a com-
prehensive list of all categories of doc-
umentary materials appropriate for
preservation by an agency as evidence
of its activities or because of the infor-
mation they contain. In all cases, the
agency must consider the intent or cir-
cumstances of creation or receipt of
the materials to determine whether
their systematic maintenance shall be
required.

[55 FR 27423, July 2, 1990, as amended at 60
FR 44640, Aug. 28, 1995]

§ 1222.32 General requirements.
Agencies shall identify, develop,

issue, and periodically review their rec-
ordkeeping requirements for all agency
operations and for records in all media,
including those records created or re-
ceived on electronic mail systems. Rec-
ordkeeping requirements shall:

(a) Identify and prescribe specific
categories of documentary materials to
be systematically created or received
and maintained by agency personnel in
the course of their official duties;

(b) Prescribe the use of materials and
recording techniques that ensure the
preservation of records as long as they
are needed by the Government;

(c) Prescribe the manner in which
these materials shall be maintained
wherever held; and

(d) Distinguish records from non-
record materials and, with the ap-
proval of the Archivist of the United
States, prescribe action for the final
disposition of agency records when
they are no longer needed for current
business.

[55 FR 27423, July 2, 1990, as amended at 60
FR 44640, Aug. 28, 1995]

§ 1222.34 Identifying Federal records.
(a) General. To ensure that complete

and accurate records are made and re-
tained in the Federal Government, it is
essential that agencies distinguish be-
tween records and nonrecord materials
by the appropriate application of the
definition of records (see 44 U.S.C. 3301
and 36 CFR 1220.14) to agency documen-
tary materials. Applying the definition

of records to most documentary mate-
rials created or received by agencies
presents few problems when agencies
have established and periodically up-
dated recordkeeping requirements cov-
ering all media and all agency activi-
ties at all levels and locations.

(b) Record status. Documentary mate-
rials are records when they meet both
of the following conditions:

(1) They are made or received by an
agency of the United States Govern-
ment under Federal law or in connec-
tion with the transaction of agency
business; and

(2) They are preserved or are appro-
priate for preservation as evidence of
agency organization and activities or
because of the value of the information
they contain.

(c) Working files and similar materials.
Working files, such as preliminary
drafts and rough notes, and other simi-
lar materials shall be maintained for
purposes of adequate and proper docu-
mentation if:

(1) They were circulated or made
available to employees, other than the
creator, for official purposes such as
approval, comment, action, rec-
ommendation, follow-up, or to commu-
nicate with agency staff about agency
business; and

(2) They contain unique information,
such as substantive annotations or
comments included therein, that adds
to a proper understanding of the agen-
cy’s formulation and execution of basic
policies, decisions, actions, or respon-
sibilities.

(d) Record status of copies. The deter-
mination as to whether a particular
document is a record does not depend
upon whether it contains unique infor-
mation. Multiple copies of the same
document and documents containing
duplicative information, including
messages created or received on elec-
tronic mail systems, may each have
record status depending on how they
are used to transact agency business.
See paragraph (f)(2) of this section con-
cerning the nonrecord status of extra
copies.

(e) Electronic mail messages. Messages
created or received on electronic mail
systems may meet the definition of
record in 44 U.S.C. 3301.
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(f) Nonrecord materials. Nonrecord ma-
terials are Government-owned docu-
mentary materials that do not meet
the conditions of record status (see
§ 1222.34(b)) or that are specifically ex-
cluded from status as records by stat-
ute (see 44 U.S.C. 3301):

(1) Library and museum material
(but only if such material is made or
acquired and preserved solely for ref-
erence or exhibition purposes);

(2) Extra copies of documents (but
only if the sole reason such copies are
preserved is for convenience of ref-
erence); and

(3) Stocks of publications and of
processed documents. (Each agency
shall create and maintain serial or
record sets of its publications and proc-
essed documents, as evidence of agency
activities and for the information they
contain, including annual reports, bro-
chures, pamphlets, books, handbooks,
posters and maps.)

(g) Agency responsibilities. Agencies
shall take appropriate action to ensure
that all staff are capable of identifying
Federal records. For electronic mail
systems, agencies shall ensure that all
staff are informed of the potential
record status of messages, transmittal
and receipt data, directories, and dis-
tribution lists.

[55 FR 27423, July 2, 1990, as amended at 60
FR 44640, Aug. 28, 1995]

§ 1222.36 Identifying personal papers.
(a) Personal papers are documentary

materials, or any reasonably seg-
regable portion thereof, of a private or
nonpublic character that do not relate
to, or have an effect upon, the conduct
of agency business. Personal papers are
excluded from the definition of Federal
records and are not owned by the Gov-
ernment. Examples of personal papers
include:

(1) Materials accumulated by an offi-
cial before joining Government service
that are not used subsequently in the
transaction of Government business;

(2) Materials relating solely to an in-
dividual’s private affairs, such as out-
side business pursuits, professional af-
filiations, or private political associa-
tions that do not relate to agency busi-
ness; and

(3) Diaries, journals, personal cor-
respondence, or other personal notes

that are not prepared or used for, or
circulated or communicated in the
course of, transacting Government
business.

(b) Personal papers shall be clearly
designated as such and shall at all
times be maintained separately from
the office’s records.

(c) If information about private mat-
ters and agency business appears in the
same document, the document shall be
copied at the time of receipt, with the
personal information deleted, and
treated as a Federal record.

(d) Materials labeled ‘‘personal,’’
‘‘confidential,’’ or ‘‘private,’’ or simi-
larly designated, and used in the trans-
action of public business, are Federal
records subject to the provisions of per-
tinent laws and regulations. The use of
a label such as ‘‘personal’’ is not suffi-
cient to determine the status of docu-
mentary materials in a Federal office.

[55 FR 27423, July 2, 1990; 55 FR 28136, July 9,
1990; 55 FR 31982, Aug. 6, 1990]

§ 1222.38 Categories of documentary
materials to be covered by record-
keeping requirements.

Agency recordkeeping requirements
shall prescribe the creation and main-
tenance of records of the transaction of
agency business that are sufficient to:

(a) Document the persons, places,
things, or matters dealt with by the
agency.

(b) Facilitate action by agency offi-
cials and their successors in office.

(c) Make possible a proper scrutiny
by the Congress or other duly author-
ized agencies of the Government.

(d) Protect the financial, legal, and
other rights of the Government and of
persons directly affected by the Gov-
ernment’s actions.

(e) Document the formulation and
execution of basic policies and deci-
sions and the taking of necessary ac-
tions, including all significant deci-
sions and commitments reached orally
(person to person, by telecommuni-
cations, or in conference).

(f) Document important board, com-
mittee, or staff meetings.

§ 1222.40 Removal of records.

Agencies shall develop procedures to
ensure that departing officials do not
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remove Federal records from agency
custody.

§ 1222.42 Removal of nonrecord mate-
rials.

(a) Nonrecord materials, including
extra copies of agency records kept
only for convenience of reference, may
be removed from Government agencies
only with the approval of the head of
the agency or the individual authorized
to act for the agency on matters per-
taining to agency records.

(b) Agencies shall ensure that when
nonrecord material containing classi-
fied information is removed from the
executive branch, it is protected under
conditions equivalent to those required
of executive branch agencies. The orig-
inating agency or its successor in func-
tion retains control over access to such
classified information, even after it is
properly removed from the agency.

(c) Agencies shall ensure the appro-
priate protection of nonrecord material
containing information which is re-
stricted from release under the Privacy
Act or other statutes, when such re-
stricted nonrecord material is removed
from Government agencies.

[56 FR 26336, June 7, 1991]

§ 1222.44 Directives documenting
agency programs, policies, and pro-
cedures.

Agency recordkeeping requirements
shall prescribe that the programs, poli-
cies, and procedures of the agency shall
be adequately documented in appro-
priate directives. A record copy of each
such directive (including those super-
seded) shall be maintained by the ap-
propriate agency directives manage-
ment officer(s) as part of the official
files.

§ 1222.46 Recordkeeping requirements
of other agencies.

When statutes, regulations, direc-
tives or authoritative issuances of
other agencies prescribe an agency’s
recordkeeping requirements, the agen-
cy so affected shall include these in ap-
propriate directives or other authori-
tative issuances prescribing its organi-
zation, functions, or activities.

§ 1222.48 Data created or received and
maintained for the Government by
contractors.

(a) Contractors performing Congres-
sionally-mandated program functions
are likely to create or receive data nec-
essary to provide adequate and proper
documentation of these programs and
to manage them effectively. Agencies
shall specify the delivery of the Gov-
ernment of all data needed for the ade-
quate and proper documentation of
contractor-operated programs in ac-
cordance with requirements of the Fed-
eral Acquisition Regulation (FAR) and,
where applicable, the Defense Federal
Acquisition Regulation Supplement
(DFARS).

(b) When contracts involve the cre-
ation of data for the Government’s use,
in addition to specifying a final prod-
uct, agency officials may need to speci-
fy the delivery of background data that
may have reuse value to the Govern-
ment. Before specifying the back-
ground data that contractors must de-
liver to the agency, program and con-
tracting officials shall consult with
agency records and information man-
agers and historians and, when appro-
priate, with other Government agen-
cies to ensure that all agency and Gov-
ernment needs are met, especially
when the data deliverables support a
new agency mission or a new Govern-
ment program.

(c) Deferred ordering and delivery-of-
data clauses and rights-in-data clauses
shall be included in contracts whenever
necessary to ensure adequate and prop-
er documentation or because the data
have reuse value to the Government.

(d) When data deliverables include
electronic records, the agency shall re-
quire the contractor to deliver suffi-
cient technical documentation to per-
mit the agency or other Government
agencies to use the data.

(e) All data created for Government
use and delivered to, or falling under
the legal control of, the Government
are Federal records and shall be man-
aged in accordance with records man-
agement legislation as codified at 44
U.S.C. chapters 21, 29, 31, and 33, the
Freedom of Information Act (5 U.S.C.
552), and the Privacy Act (5 U.S.C.
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552a), and shall be scheduled for dis-
position in accordance with 36 CFR
part 1228.

§ 1222.50 Records maintenance.
(a) Agencies shall prescribe an appro-

priate records maintenance program so
that complete records are filed or oth-
erwise identified and preserved, records
can be found when needed, the identi-
fication and retention of permanent
records are facilitated, and permanent
and temporary records are physically
segregated or, for electronic records,
segregable.

(b) Each Federal agency, in providing
for effective controls over the mainte-
nance of records, shall:

(1) Establish and implement stand-
ards and procedures for classifying, in-
dexing, and filing records as set forth
in GSA and NARA handbooks;

(2) Formally specify official file loca-
tions for records in all media and pro-
hibit the maintenance of records at un-
authorized locations;

(3) Formally specify which officials
are responsible for maintenance and
disposition of electronic records and
which computer systems are used for
recordkeeping;

(4) Standardize reference service pro-
cedures to facilitate the finding, charg-
ing out, and refiling of paper, audio-
visual, and cartographic and architec-
tural records, and to ensure that ref-
erence to electronic records minimizes
the risk of unauthorized additions, de-
letions, or alterations;

(5) Make available to all agency em-
ployees published standards, guides,
and instructions designed for easy ref-
erence and revision;

(6) Review its records maintenance
program periodically to determine its
adequacy; audit a representative sam-
ple of its paper, audiovisual, electronic,
cartographic, and architectural files
for duplication, misclassification, or
misfiles;

(7) Maintain microform, audiovisual,
and electronic records in accordance
with 36 CFR parts 1230, 1232, and 1234,
respectively;

(8) Establish and implement proce-
dures for maintaining records and non-
record materials separately; ensure
that record materials generated elec-
tronically are clearly identified as

records and protected from unauthor-
ized change or deletion for the length
of their scheduled retention period; and

(9) Establish and implement proce-
dures for the separate maintenance of
any personal papers in accordance with
§ 1222.36.

[55 FR 27423, July 2, 1990, as amended at 60
FR 44640, Aug. 28, 1995]

PART 1228—DISPOSITION OF
FEDERAL RECORDS

Sec.
1228.1 Scope of part.

Subpart A—Records Disposition Programs

1228.10 Authority.
1228.12 Basic elements of disposition pro-

grams.

Subpart B—Scheduling Records

1228.20 Authorities.
1228.22 Developing records schedules.
1228.24 Formulation of agency records

schedules.
1228.26 Request for records disposition au-

thority.
1228.28 Scheduling pemanent records.
1228.30 Scheduling temporary records.
1228.32 Request to change disposition au-

thority.

Subpart C—General Records Schedules

1228.40 Authority.
1228.42 Applicability.
1228.44 Current schedules.
1228.46 Availability.

Subpart D—Implementing Schedules

1228.50 Application of schedules.
1228.52 Withdrawal of disposal authority.
1228.54 Temporary extension of retention

periods.
1228.56 Transfer of permanent records.
1228.58 Destruction of temporary records.
1228.60 Donation of temporary records.

Subpart E—Loan of Permanent and
Unscheduled Records

1228.70 Authority.
1228.72 Approval.
1228.74 Agency action.
1228.76 NARA action on request.
1228.78 Retrieval of records.

Subpart F—Emergency Authorization to
Destroy Records

1228.90 General provisions.
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1228.92 Menaces to human life or health or
to property.

1228.94 State of war or threatened war.

Subpart G—Damage to, Alienation, and
Unauthorized Destruction of Records

1228.100 Responsibilities.
1228.102 Criminal penalties.
1228.104 Reporting.
1228.106 Exclusions.

Subpart H—Transfer of Records From the
Custody of One Executive Agency to
Another

1228.120 Authority.
1228.122 Approval.
1228.124 Agency request.
1228.126 Agency concurrences.
1228.128 Records of terminated agencies.
1228.130 Equipment.
1228.132 Costs of transfers.
1228.134 Restrictions on use of records.
1228.136 Exceptions.

Subpart I—Transfer of Records to Federal
Records Centers

1228.150 Authority.
1228.152 Procedures for transfers to Federal

records centers.
1228.154 Transfers to the National Personnel

Records Center (NPRC).
1228.156 Transferring vital records to Fed-

eral records centers.
1228.160 Release of equipment.
1228.162 Use of records in Federal records

centers.
1228.164 Disposal clearance for records in

Federal records centers.

Subpart J—Transfer of Records to the
National Archives

1228.180 Authority.
1228.182 Types of records to be transferred.
1228.183 Certification for retention of

records in agency custody.
1228.184 Audiovisual records.
1228.186 Cartographic and architectural

records.
1228.188 Electronic records.
1228.190 Transfer of records.
1228.192 Restrictions on transferred records.
1228.194 Records subject to the Privacy Act

of 1974.
1228.196 Release of equipment.
1228.198 Use of records transferred to the

National Archives.
1228.200 Disposal clearances.

Subpart K—Agency Records Centers

1228.220 Authority.
1228.222 Facility standards for agency

records centers.

1228.224 Requests for authority to establish
or relocate records centers.

AUTHORITY: 44 U.S.C. chs. 21, 29, and 33.

SOURCE: 45 FR 5705, Jan. 24, 1980. Redesig-
nated at 50 FR 15723, Apr. 19, 1985, unless oth-
erwise noted.

EDITORIAL NOTE: See Derivation Table ap-
pearing in the Finding Aids section of this
volume.

§ 1228.1 Scope of part.

This part sets policies and estab-
lishes standards, procedures, and tech-
niques for the disposition of all Federal
records in accordance with 44 U.S.C.
chapters 21, 29, 31, and 33. The disposi-
tion of documentary materials created
or acquired by a Federal agency, re-
gardless of physical form or character-
istics, is controlled by this part if any
of the following conditions are met:

(a) The materials are created or re-
ceived in the course of business and
contain information related to the or-
ganization, functions, policies, deci-
sions, procedures, operations, or other
official activities of the agency. Also
included is documentation of oral ex-
changes such as telephone conversa-
tions and meetings during which policy
was discussed or formulated or other
significant activities of the agency
were planned, discussed, or transacted.

(b) The creation, retention, or dis-
position of the materials is mandated
by statute or agency or other Federal
regulations, directives, policies, or pro-
cedures.

(c) The materials are controlled,
maintained, preserved, processed, filed,
or otherwise handled following estab-
lished agency procedures for records.

(d) The material contains unique in-
formation, such as substantive annota-
tions, including drafts, transmittal
sheets, and final documents or other
materials circulated or made available
to employees other than the creator for
official purposes, such as approval,
comment, action, recommendation, fol-
low-up, or to keep agency staff in-
formed regarding agency business.

(e) The material was created or re-
ceived on an electronic mail system
and it meets the definition of record.
For specific instructions on the dis-
position of records created or received
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on electronic mail systems, see 36 CFR
1234.32.

[55 FR 27428, July 2, 1990, as amended at 60
FR 44640, Aug. 28, 1995]

Subpart A—Records Disposition
Programs

§ 1228.10 Authority.
The head of each agency (in accord-

ance with 44 U.S.C. 2904, 3102, and 3301)
is required to establish and maintain a
records disposition program to ensure
efficient, prompt, and orderly reduc-
tion in the quantity of records and to
provide for the proper maintenance of
records designated as permanent by
NARA.

[55 FR 27428, July 2, 1990]

§ 1228.12 Basic elements of disposition
programs.

The primary steps in managing a
records disposition program are given
below. Details of each element are con-
tained in the NARA records manage-
ment handbook, Disposition of Federal
Records (NSN 7610–01–055–8704).

(a) Issue a program directive assign-
ing authorities and responsibilities for
records disposition activities in the
agency and keep that directive up to
date.

(b) Develop, implement, and main-
tain an accurate, current, and com-
prehensive records schedule.

(c) Train all agency personnel taking
part in the agency’s records disposition
activities.

(d) Publicize the program to make all
agency employees aware of their
records disposition responsibilities.

(e) Evaluate the results of the pro-
gram to ensure adequacy, effective-
ness, and efficiency.

[55 FR 27428, July 2, 1990]

Subpart B—Scheduling Records
SOURCE: 55 FR 27429, July 2, 1990, unless

otherwise noted.

§ 1228.20 Authorities.
(a) The head of each agency shall di-

rect the creation and preservation of
records containing accurate and com-
plete documentation of the organiza-
tion, functions, policies, decisions, pro-

cedures, and essential transactions of
the agency (44 U.S.C. 3101). The Na-
tional Archives and Records Adminis-
tration shall establish standards for
the retention of those records having
continuing value, and assist Federal
agencies in applying the standards to
records in their custody (44 U.S.C.
2905).

(b) No Federal records shall be de-
stroyed or otherwise alienated from
the Government except in accordance
with procedures described in this part
1228 (44 U.S.C. 3314).

§ 1228.22 Developing records sched-
ules.

The primary steps in developing
agency records schedules are given
below. Details in each step are con-
tained in the NARA records manage-
ment handbook, Disposition of Federal
Records (NSN 7610–01–055–8704). Ulti-
mately, all records of an agency must
be scheduled, but they need not all be
scheduled at the same time. An agency
may schedule the records of one func-
tion, program or organizational ele-
ment at a time.

(a) Determine the functions and ac-
tivities documented by the records to
be scheduled.

(b) Prepare an inventory of the
records including a description of their
medium, location, volume, inclusive
dates, informational content and use.

(c) Evaluate the period of time the
agency needs each records series or
system by reference to its uses and
value to agency operations or legal ob-
ligations.

(d) Based on agency need, formulate
specific recommended disposition in-
structions for each records series or
each part of an automated information
system, including file breaks, retention
periods for temporary records, transfer
periods for permanent records, and in-
structions for the retirement of records
to Federal records centers, when appro-
priate. Recommended retention periods
take into account the rights of the
Government and the rights of those di-
rectly affected by agency actions.

(e) Assemble into a draft schedule the
descriptions and recommended disposi-
tion instructions for logical blocks of
records, i.e., entire agency, organiza-
tional component, or functional area.
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(f) Obtain approval of the records
schedules from NARA (and from the
General Accounting Office, when so re-
quired under title 8 of the GAO ‘‘Policy
and Procedures Manual for the Guid-
ance of Federal Agencies’’).

§ 1228.24 Formulation of agency
records schedules.

(a) General. Agency records schedules
approved by the Archivist of the Unit-
ed States specify the disposition for
agency records. Records of continuing
(permanent) value will be scheduled for
retention and immediate or eventual
transfer to the legal custody of NARA.
All other records will be scheduled for
destruction or donation after a specific
period of time based on administrative,
fiscal, and legal values.

(b) Characteristics of schedules.
Though records disposition authority
may be requested from NARA on a pro-
gram-by-program, function-by-func-
tion, or office-by-office basis, all agen-
cy records must be scheduled. Sched-
ules must follow the guidelines pro-
vided below:

(1) Schedules shall identify and de-
scribe clearly each series or system and
shall contain disposition instructions
that can be readily applied. (Additional
information is required for permanent
records as specified in § 1228.28(b).)
Schedules must be prepared so that
each office will have standing instruc-
tions detailing the disposal, transfer,
or retention of records.

(2) SF 115s shall include only new
records not covered by the General
Records Schedules (GRS) (see subpart
C), deviations from the GRS (see
§ 1228.42), or previously scheduled
records requiring changes in retention
periods or substantive changes in de-
scription.

(3) All schedules shall take into ac-
count the physical organization of
records or the filing system so that dis-
posal or transfer can be handled in
blocks.

(4) The disposition of nonrecord ma-
terials is controlled by instructions in
the agency’s printed or published
records disposition manual. These in-
structions do not require NARA ap-
proval. Such items shall not be in-
cluded on SF 115s. Non-record mate-
rials, such as extra copies of documents

preserved solely for reference, and
stocks of processed documents, and
personal materials shall be maintained
separately from official agency files to
aid in records disposition.

(c) Provisions of schedules. Records
schedules shall provide for:

(1) The destruction of records that
have served their statutory, fiscal, or
administrative uses and no longer have
sufficient value to justify further re-
tention. Procedures for obtaining dis-
posal authorizations are prescribed in
§ 1228.30;

(2) The removal to a Federal records
center (or to an agency records center
approved under subpart K) of records
not eligible for immediate destruction
or other disposition but which are no
longer needed in office space. These
records are maintained by the records
center until they are eligible for fur-
ther disposition action;

(3) The retention of the minimum
volume of current records in office
space consistent with effective and effi-
cient operations; and

(4) The identification of records of
permanent value in accordance with
§ 1228.28, and the establishment of cut-
off periods and dates when such records
will be transferred to the legal custody
of NARA.

§ 1228.26 Request for records disposi-
tion authority.

(a) Submission. Requests for records
disposition authority shall be initiated
by Federal agencies by submitting
Standard Form 115, Request for
Records Disposition Authority, to
NARA (NIR). An SF 115 is used for re-
questing authority to schedule (or es-
tablish the disposition for) permanent
and temporary records, either on a re-
curring or one-time basis.

(1) New Federal agencies shall apply
General Records Schedules to eligible
records and shall submit to NARA SF
115s covering all remaining records
within 2 years of their establishment.

(2) Agencies shall submit to NARA
schedules for the records of new pro-
grams and of programs that are reorga-
nized or otherwise changed in a way
that results in the creation of new or
different records within 1 year of the
implementation of the change.
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(b) Certification. The signature of the
authorized agency representative on
the SF 115 shall constitute certifi-
cation that the records recommended
for disposal do not or will not have suf-
ficient administrative, legal, or fiscal
value to the agency to warrant reten-
tion beyond the expiration of the speci-
fied period and that records described
as having permanent value will be
transferred to the National Archives
upon expiration of the stated period.

(c) Disapproval of requests for disposi-
tion authority. Requests for records dis-
position authority may be returned to
the agency if the SF 115 is improperly
prepared. The agency shall make the
necessary corrections and resubmit the
form to NARA (NIR). NARA may dis-
approve the disposition request for an
item if, after appraisal of the records,
NARA determines that the proposed
disposition is not consistent with the
value of the records. In such cases,
NARA will notify the agency in writ-
ing.

[55 FR 27429, July 2, 1990; 55 FR 28136, July 9,
1990]

§ 1228.28 Scheduling permanent
records.

(a) Initiation. Federal agencies pro-
pose permanent retention of records in
accordance with guidelines contained
in the NARA records management
handbook, Disposition of Federal
Records (NSN 7610–01–055–8704).

(b) Requirements. Each item proposed
for permanent retention on an SF 115
shall include the following:

(1) Records series title used by agen-
cy personnel to identify the records;

(2) Complete description of the
records including physical type and in-
formation contents;

(3) Inclusive dates;
(4) An arrangement statement;
(5) Statement of restrictions on ac-

cess which NARA should impose in
conformity with the Freedom of Infor-
mation Act if the records are proposed
for immediate transfer;

(6) An estimate of the volume of
records accumulated annually if the
records are current and continuing;

(7) The total volume to date; and
(8) Disposition instructions, devel-

oped using the following guidelines:

(i) If the records series or system is
current and continuing, the SF 115 will
include a disposition instruction speci-
fying the period of time after which the
records will be transferred to the Na-
tional Archives, normally within 30
years for paper records, 5–10 years for
audiovisual or microform records, and
as soon as the records become inactive
or the agency cannot meet the mainte-
nance requirements found in § 1228.188
of this part for electronic records.

(ii) If the records series or system is
nonrecurring, i.e., no additional
records will be created or acquired, the
agency may propose either immediate
or future transfer to the National Ar-
chives.

(c) Determination. NARA will deter-
mine whether or not records are of per-
manent value and when the transfer of
the permanent records will take place.

(1) If NARA determines that records
are not permanent, it will notify the
agency and negotiate an appropriate
disposition. The disposition instruction
on the SF 115 will be modified prior to
NARA approval.

(2) If NARA determines that records
are permanent, but that the transfer
instructions are not appropriate, it will
negotiate appropriate transfer terms
with the agency. The disposition in-
struction on the SF 115 will be modi-
fied prior to NARA approval.

[55 FR 27429, July 2, 1990; 55 FR 31982, Aug. 6,
1990]

§ 1228.30 Scheduling temporary
records.

(a) Initiation. Federal agencies re-
quest authority to dispose of records,
either immediately or on a recurring
basis. Requests for immediate disposal
are limited to records already in exist-
ence which no longer accumulate. For
recurring records, approved schedules
provide continuing authority to de-
stroy the records. The retention peri-
ods approved by NARA are mandatory,
and the agency shall dispose of the
records after expiration of the reten-
tion period, except as provided in
§ 1228.54.

(b) Requirements. Each item on an SF
115 proposed for eventual destruction
shall include the following:

(1) Records series title used by agen-
cy personnel to identify the records;



543

National Archives and Records Administration § 1228.32

(2) Description of the records includ-
ing physical type and informational
content;

(3) If the records are contained in a
Privacy Act system of records, a cita-
tion to the agency’s alpha-numeric or
numeric code designation for the sys-
tem of records. If the system of records
was added or deleted since the publica-
tion of the current Office of the Fed-
eral Register compilation of Privacy
Act Issuances, the agency shall also
cite the date and page of the FEDERAL
REGISTER on which the new system no-
tice appears or the deleted system is
announced.

(4) Disposition instructions, devel-
oped using the following guidelines:

(i) If the records series or system is
current and continuing, the SF 115 will
include a disposition instruction speci-
fying the period of time after which the
records will be destroyed.

(ii) If the records series or system is
nonrecurring, i.e., no additional
records will be created or acquired, the
agency may propose either immediate
destruction or destruction on a future
date.

(c) Determination. NARA may deter-
mine that records proposed as tem-
porary merit permanent retention and
transfer to the National Archives. In
such cases, NARA arranges with the
agency to change the disposition in-
struction prior to approval of the SF
115.

(d) General Accounting Office concur-
rence. Each Federal agency shall obtain
the approval of the Comptroller Gen-
eral for the disposal of program records
less than 3 years old and for certain
classes of records relating to claims
and demands by or against the Govern-
ment, and to accounts in which the
Government is concerned in accord-
ance with the GAO ‘‘Policy and Proce-
dures Manual for Guidance of Federal
Agencies,’’ title 8—Records Manage-
ment (44 U.S.C. 3309). This approval
must be obtained before the approval of
the disposal request by NARA, but the
request may be submitted concurrently
to GAO and NARA.

(e) Withdrawn items. Agencies may re-
quest that items listed on the SF 115 be
withdrawn in order to aid in NARA’s
processing (appraisal) of the remaining
items on the schedule.

(1) If, during the course of the ap-
praisal process, NARA determines that
records described by an item(s) on the
proposed schedule do not exist or are
not arranged as stated on the SF 115,
NARA may request the agency to with-
draw the item(s) from consideration, if
the agency is unable to offer sufficient
clarification.

(2) If NARA and the agency cannot
agree on the retention period for an
item(s), the items(s) may be with-
drawn. In these cases, the agency will
submit an SF 115 with a revised pro-
posal for disposition within 6 months of
the date of the approval of the original
SF 115.

[55 FR 27429, July 2, 1990, as amended at 57
FR 22432, May 28, 1992]

§ 1228.32 Request to change disposi-
tion authority.

(a) Agencies desiring to change the
approved retention period of a series or
system of records shall submit an SF
115. Disposition authorities contained
in an approved SF 115 are automati-
cally superseded by approval of a later
SF 115 applicable to the same records
unless the later SF 115 specified an ef-
fective date. Agencies submitting re-
vised schedules shall indicate on the
SF 115 the relevant schedule and item
numbers to be superseded, the citation
to the current printed records disposi-
tion schedule, if any, and/or the Gen-
eral Records Schedules and item num-
bers that cover the records.

(b) Agencies proposing to change the
retention period of a series or system
of records shall submit with the SF 115
an explanation and justification for the
change. The need to retain records
longer than the retention period speci-
fied in the disposition instructions on
an approved SF 115 for purposes of
audit, court order, investigation, liti-
gation, study, or any other administra-
tive purpose that justifies the tem-
porary extension of the retention pe-
riod shall be governed by the proce-
dures set forth in § 1228.54. Agencies
shall not submit an SF 115 to change
the retention period in such cases.

[61 FR 19554, May 2, 1996; 61 FR 24702, May 16,
1996]



544

36 CFR Ch. XII (7–1–97 Edition)§ 1228.40

Subpart C—General Records
Schedules

SOURCE: 55 FR 27430, July 2, 1990, unless
otherwise noted.

§ 1228.40 Authority.
The Archivist of the United States

shall issue schedules authorizing dis-
posal, after specified periods of time, of
records common to several or all agen-
cies after determining that the records
lack value for continued retention by
the U.S. Government. General Records
Schedules constitute authority to de-
stroy records described therein after
expiration of the stated retention pe-
riod. Application of the disposition in-
structions in these schedules is manda-
tory (44 U.S.C. 3303a).

§ 1228.42 Applicability.
(a) New items or changes in the dis-

position of GRS records supersede ap-
proved agency schedules for the same
series or system of records, unless the
agency schedule provides for a shorter
retention period, or unless NARA indi-
cates that the GRS standard must be
applied without exception. Agencies
shall not request authority to apply
GRS authorizations (see § 1228.24(b)(2)).

(b) Agencies may request exceptions
to disposition instructions in the GRS
by submitting an SF 115 in accordance
with § 1228.30 accompanied by a written
justification explaining why the agen-
cy needs the records for a different pe-
riod of time from other agencies.

(c) Provisions of the General Records
Schedules may be applied to records in
the custody of the National Archives at
NARA’s discretion subject to the provi-
sions of § 1228.200.

§ 1228.44 Current schedules.
The following General Records

Schedules governing the disposition of
records common to several or all agen-
cies were developed by the National Ar-
chives and Records Administration
after consultation with other appro-
priate agencies. They have been ap-
proved by the Archivist of the United
States.

SCHEDULE NUMBER AND TYPE OF RECORDS
GOVERNED

1. Civilian Personnel Records.

2. Payrolling and Pay Administration
Records.

3. Procurement, Supply and Grant Records.
4. Property Disposal Records.
5. Budget Preparation, Presentation, and

Apportionment Records.
6. Accountable Officers’ Accounts Records.
7. Expenditure Accounting Records.
8. Stores, Plant, and Cost Accounting

Records.
9. Travel and Transportation Records.
10. Motor Vehicle Maintenance and Oper-

ation Records.
11. Space and Maintenance Records.
12. Communications Records.
13. Printing, Binding, Duplication, and Dis-

tribution Records.
14. Information Services Records.
15. Housing Records.
16. Administrative Management Records.
17. Cartographic, Aerial Photographic, Ar-

chitectural, and Engineering Records.
18. Security and Protective Services

Records.
19. Research and Development Records:

RESCINDED.
20. Electronic Records.
21. Audiovisual Records.
22. Inspector General Records.
23. Records Common to Most Offices With-

in Agencies.

§ 1228.46 Availability.
The GRS and instructions for their

use are available from NARA (NI). The
Archivist of the United States distrib-
utes new schedules and schedule revi-
sions under sequentially numbered
GRS transmittals.

Subpart D—Implementing
Schedules

SOURCE: 55 FR 27431, July 2, 1990, unless
otherwise noted.

§ 1228.50 Application of schedules.
The application of approved sched-

ules is mandatory (44 U.S.C. 3303a). The
Archivist of the United States will de-
termine whether or not records may be
destroyed or transferred to the Na-
tional Archives. If the Archivist ap-
proves the request for disposition au-
thority, NARA will notify the agency
by returning one copy of the completed
SF 115. This shall constitute manda-
tory authority for the final disposition
of the records (for withdrawal of dis-
posal authority or the extension of re-
tention periods, see §§ 1228.52 and
1228.54). The authorized destruction
shall be accomplished as prescribed in
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§ 1228.58. The head of each Federal
agency shall direct the application of
records schedules to ensure the agency
maintains recorded information nec-
essary to conduct Government busi-
ness, avoid waste, and preserve perma-
nent records for transfer to the Na-
tional Archives. The agency head shall
take the following steps to ensure
proper dissemination and application
of approved schedules:

(a) Issue an agency directive incor-
porating the disposition authorities ap-
proved by NARA, i.e., SF 115s (except
for one-time authorities covering non-
recurring records) and the General
Records Schedules. Also include non-
record materials with disposition in-
structions developed by the agency.
Once all records and nonrecord mate-
rials are included, this document is the
agency’s comprehensive schedule.
Agencies may also issue other direc-
tives containing instructions relating
to agency records disposition proce-
dures.

(1) Published schedules do not in-
clude nonrecurring records for which
NARA has granted authority for imme-
diate disposal or transfer to the Na-
tional Archives. They do include gen-
eral instructions for retirement of
records to the Federal records centers,
transfer of records to the National Ar-
chives, and other records disposition
procedures.

(2) Comprehensive schedules are for-
mally published manuals or directives
that provide for the disposition of all
recurring records and nonrecord mate-
rials created by an agency. These
schedules must cite the GRS or SF 115
and item numbers that provide the
legal disposition authority for items
covering record material.

(3) Prior to issuance, agencies may
consult with NARA concerning direc-
tives or other issuances containing ap-
proved schedules, instructions for use
of the Federal records centers, transfer
of records to the National Archives, or
other matters covered by NARA proce-
dures or regulations.

(4) Agencies shall forward to the Na-
tional Archives and Records Adminis-
tration (NIR) three copies of each final
directive or other issuance relating to
records disposition and 20 copies of all

published records schedules (printed
agency manuals) and changes.

(b) Establish internal training pro-
grams to acquaint appropriate person-
nel with the requirements and proce-
dures of the records disposition pro-
gram.

(c) Apply the approved records dis-
position schedules to the agency’s
records.

(1) Records described by items
marked ‘‘disposition not approved’’ or
‘‘withdrawn’’ may not be destroyed
until a specific disposition has been ap-
proved by NARA.

(2) Disposition authorities for items
on approved SF 115s that specify an or-
ganizational component of the depart-
ment or independent agency as the cre-
ator or custodian of the records may be
applied to the same records after inter-
nal reorganization, but only if the na-
ture, content, and functional impor-
tance of the records remain the same.
Authority approved for items described
in a functional format may be applied
to any organizational component with-
in the department or independent agen-
cy that is responsible for the relevant
function.

(3) Disposition authorities approved
for one department or independent
agency may not be applied by another.
Departments or agencies that acquire
records from another department or
agency, and/or continue creating the
same series of records previously cre-
ated by another department or agency
through interagency reorganization
must submit an SF 115 to NARA for
disposition authorization for the
records within one year of the reorga-
nization.

(4) Unless otherwise specified, dis-
position authorities apply retro-
actively to all existing records as de-
scribed in the schedule, including
records acquired by transfer of func-
tion within or between agencies, as
long as the nature, content, and func-
tional importance of the records series
is unchanged.

(d) Review approved schedules, and, if
necessary, update them annually. Addi-
tions and changes to the GRS shall be
incorporated or otherwise disseminated
within 6 months of issuance from
NARA.
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§ 1228.52 Withdrawal of disposal au-
thority.

In an emergency or in the interest of
efficiency of Government operations,
NARA will withdraw disposal author-
izations in approved disposal schedules
(44 U.S.C. 2909). This withdrawal may
apply to particular items on schedules
submitted by agencies or may apply to
all existing authorizations for the dis-
posal of a specified type of record ob-
tained by any or all agencies of the
Government. If the withdrawal is appli-
cable to only one agency, that agency
will be notified of this action by letter
signed by the Archivist; if applicable to
more than one agency, notification
may be by NARA bulletin issued and
signed by the Archivist.

§ 1228.54 Temporary extension of re-
tention periods.

(a) Approved agency records sched-
ules and the General Records Schedules
are mandatory (44 U.S.C. 3303a). Except
as specified in § 1228.32(b), records series
or systems approved for destruction
shall not be maintained longer without
the prior written approval of the Na-
tional Archives and Records Adminis-
tration (NIR). However, extended re-
tention of an individual shipment of
records to a Federal Records Center for
a period up to 6 months is governed by
procedures in § 1228.164(c).

(b) Upon submission of adequate jus-
tification, NARA may authorize a Fed-
eral agency to extend the retention pe-
riod of a series or system of records (44
U.S.C. 2909). These extensions of reten-
tion periods will be granted for records
which are required to conduct Govern-
ment operations because of special cir-
cumstances which alter the normal ad-
ministrative, legal, or fiscal value of
the records.

(c) The head of a Federal agency may
request approval of a temporary exten-
sion of a retention period by sending a
letter to NARA (NIR), Washington DC
20408. The request shall include:

(1) A concise description of the
records series for which the extension
is requested.

(2) A complete citation of the specific
provisions of the agency records sched-
ule or the General Records Schedule
currently governing disposition of the
records;

(3) A statement of the estimated pe-
riod of time that the records will be re-
quired; and

(4) A statement of the current and
proposed physical location of the
records including information on
whether the records have been or will
be transferred to one or more Federal
records centers.

(d) Approval of a request for exten-
sion of retention periods may apply to
records in the custody of one Federal
agency or records common to several
or all Federal agencies. If approval of a
request is applicable to records in the
custody of one agency, that agency will
be notified by letter. If approval is ap-
plicable to records common to several
agencies, notification may be made by
NARA bulletin.

(e) Upon approval of a request for a
change in retention periods applicable
to records that have been or will be
transferred to one or more Federal
records centers, centers will be notified
of the change and agencies will be fur-
nished a copy of the notification. Agen-
cies shall forward to the National Ar-
chives and Records Administration
(NIR) 20 copies of all formally issued
instructions which extend retention pe-
riods.

(f) Upon expiration of an approved ex-
tension of retention period, NARA will
notify all affected agencies to apply
normal retention requirements.

(g) Except when NARA agrees to con-
tinue to store and service records on a
reimbursable basis or waives the re-
quirements of this paragraph under a
condition specified in paragraph (h) of
this section, agencies shall remove
from Federal records centers at the
agency’s expense records that, because
of audit, court order, investigation,
litigation, study, or any other adminis-
trative reason, the agency wishes to re-
tain longer than the scheduled reten-
tion period for the records. The re-
moval of records must be accomplished
within 90 days of the date of the notifi-
cation from the Federal records center
that the retention period has expired.
Agencies that wish to establish an
agreement or inquire about their
records should write to NARA, Office of
Federal Records Centers (NC), 8601
Adelphi Road, College Park, MD 20740–
6001.
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(h) NARA will waive the require-
ments specified in paragraph (g) of this
section when:

(1) The temporary extension of reten-
tion period has been imposed by NARA,
for instance when NARA plans to re-
appraise the archival value of records
or when NARA is working on a new or
revised General Records Schedule item;

(2) The agency has submitted an SF
115, Request for Disposition Authority,
to NARA to request a change in the
scheduled disposition of a series of
records;

(3) NARA and the agency mutually
agree that a temporary extension is re-
quired to meet exceptional records
management situations such as a
NARA-agency screening project to sep-
arate permanent from disposable
records or application of a new records
disposition schedule to previously un-
scheduled records; or

(4) The administrative cost to NARA
to implement a reimbursable agree-
ment would exceed the reimbursement
received.

[55 FR 27431, July 2, 1990, as amended at 61
FR 19554, May 2, 1996; 61 FR 24702, May 16,
1996]

§ 1228.56 Transfer of permanent
records.

All records scheduled as permanent
shall be transferred to the National Ar-
chives after the period specified on the
SF 115 in accordance with procedures
specified under subpart J.

§ 1228.58 Destruction of temporary
records.

(a) Authority. Federal agencies are re-
quired to follow regulations issued by
the Archivist of the United States gov-
erning the methods of destroying
records (44 U.S.C. 3302). Only the meth-
ods described in this section shall be
used.

(b) Sale or salvage. Paper records to be
disposed of normally must be sold as
wastepaper. If the records are re-
stricted because they are national se-
curity classified or exempted from dis-
closure by statute, including the Pri-
vacy Act, or regulation, the wastepaper
contractor must be required to pulp,
macerate, shred, or otherwise defini-
tively destroy the information con-
tained in the records, and their de-

struction must be witnessed either by a
Federal employee or, if authorized by
the agency that created the records, by
a contractor employee. The contract
for sale must prohibit the resale of all
other paper records for use as records
or documents. Records other than
paper records (audio, visual, and data
tapes, disks, and diskettes) may be
salvaged and sold in the same manner
and under the same conditions as paper
records. All sales must be in accord-
ance with the established procedures
for the sale of surplus personal prop-
erty. (See 41 CFR part 101–45, Sale,
Abandonment, or Destruction of Per-
sonal Property.)

(c) Destruction. If the records cannot
be sold advantageously or otherwise
salvaged, the records may be destroyed
by burning, pulping, shredding, mac-
erating, or other suitable means.

§ 1228.60 Donation of temporary
records.

(a) When the public interest will be
served, a Federal agency may propose
the transfer of records eligible for dis-
posal to an appropriate person, organi-
zation, institution, corporation, or gov-
ernment (including a foreign govern-
ment) that has requested them.
Records will not be transferred without
prior written approval of NARA.

(b) The head of a Federal agency
shall request the approval of such a
transfer by sending a letter to NARA
(NIR), Washington, DC 20408. The re-
quest shall include:

(1) The name of the department or
agency, and subdivisions thereof, hav-
ing custody of the records;

(2) The name and address of the pro-
posed recipient of the records;

(3) A list containing:
(i) An identification by series or sys-

tem of the records to be transferred,
(ii) The inclusive dates of the

records,
(iii) The NARA disposition of job (SF

115) or GRS and item numbers that au-
thorize disposal of the records;

(4) A statement providing evidence:
(i) That the proposed transfer is in

the best interests of the Government,
(ii) That the proposed recipient

agrees not to sell the records as records
or documents, and
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(iii) That the transfer will be made
without cost to the U.S. Government;

(5) A certification that:
(i) The records contain no informa-

tion the disclosure of which is prohib-
ited by law or contrary to the public
interest, and/or

(ii) That records proposed for trans-
fer to a person or commercial business
are directly pertinent to the custody or
operations of properties acquired from
the Government, and/or

(iii) That a foreign government desir-
ing the records has an official interest
in them.

(c) NARA will consider such request
and determine whether the donation is
in the public interest. Upon approval
NARA will notify the requesting agen-
cy in writing. If NARA determines such
a proposed donation is contrary to the
public interest, the request will be de-
nied and the agency will be notified
that the records must be destroyed in
accordance with the appropriate dis-
posal authority.

Subpart E—Loan of Permanent
and Unscheduled Records

SOURCE: 55 FR 27433, July 2, 1990, unless
otherwise noted.

§ 1228.70 Authority.

The Archivist of the United States
has authority over the placement of
permanent records (44 U.S.C. 2107 and
2904). As unscheduled records have not
been appraised, they will be deemed
permanent for the purposes of this sec-
tion and are also covered by this au-
thority.

§ 1228.72 Approval.

No permanent or unscheduled records
shall be loaned to non-Federal recipi-
ents without prior written approval
from NARA. This authorization is not
required for temporary loan of perma-
nent and unscheduled records between
Federal agencies.

§ 1228.74 Agency action.

(a) An agency proposing to loan per-
manent or unscheduled records shall
execute a written loan agreement with
the proposed recipient. The agreement
shall include:

(1) The name of the department or
agency and subdivisions thereof having
custody of the records;

(2) The name and address of the pro-
posed recipient of the records;

(3) A list containing:
(i) An identification by series or sys-

tem of the records to be loaned,
(ii) The inclusive dates for each se-

ries,
(iii) The volume and media of the

records to be loaned, and
(iv) The NARA disposition job (SF

115) and item numbers covering the
records, if any;

(4) A statement of the purpose and
duration of the loan;

(5) A statement specifying any re-
strictions on the use of the records and
how these restrictions will be adminis-
tered by the donee; and

(6) A certification that the records
will be stored according to the environ-
mental specifications for archival
records.

(b) The Archivist of the United
States shall be a signatory on all loan
agreements for permanent and un-
scheduled records. An agreement may
not be implemented until the Archivist
has signed.

(c) The head of the Federal agency
shall request approval for the loan by
sending a letter to NARA (NIR), Wash-
ington, DC 20408, transmitting the pro-
posed loan agreement and specifying
the name, title, and telephone number
of the person NARA should contact
about the proposed loan.

[57 FR 22432, May 28, 1992]

§ 1228.76 NARA action on request.

NARA will review the request and, if
found acceptable, return the approved
agreement to the agency. NARA will
deny the request if the records should
be transferred to the National Archives
in accordance with subpart J of this
part or if the loan would endanger the
records or otherwise contravene the
regulations in 36 CFR chapter XII, sub-
chapter B. If NARA disapproves the
loan, the Archivist will notify the
agency in writing and provide instruc-
tions for the disposition of the records.

[57 FR 22432, May 28, 1992; 57 FR 24308, June
8, 1992]
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§ 1228.78 Retrieval of records.
An agency shall contact the recipient

of the loan of permanent or unsched-
uled records 30 days prior to the expira-
tion of the loan period (as stated in the
loan agreement) to arrange for the re-
turn of the records. If the agency ex-
tends the duration of the loan, it shall
notify NARA (NIR) in writing, specify-
ing the reason for the extension and
providing a new time limit for the
loan.

[57 FR 22432, May 28, 1992]

Subpart F—Emergency
Authorization to Destroy Records

§ 1228.90 General provisions.
Under certain conditions, records

may be destroyed without regard to
the provisions of subpart D.

[45 FR 5705, Jan. 24, 1980. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990]

§ 1228.92 Menaces to human life or
health or to property.

(a) Agencies may destroy records
that constitute a continuing menace to
human health or life or to property (44
U.S.C. 3310). When such records are
identified, the agency head shall notify
NARA (NIR), specifying the nature of
the records, their location and quan-
tity, and the nature of the menace. If
NARA concurs in the determination,
the Archivist will direct the immediate
destruction of the records or other ap-
propriate means of destroying the re-
corded information. However, if the
records are still or motion picture film
on nitrocellulose base that has deterio-
rated to the extent described in para-
graph (b) of this section, the head of
the agency may follow the procedure
therein provided.

(b) Whenever any radarscope, aerial,
or other still or motion picture film on
nitrocellulose base has deteriorated to
the extent that it is soft and sticky, is
emitting a noxious order, contains gas
bubbles, or has retrograded into acrid
powder, and the head of the agency
having custody of it shall determine
that it constitutes a menace to human
health or life or to property, then the
agency shall without prior authoriza-
tion of the Archivist:

(1) Arrange for its destruction in a
manner that will salvage its silver con-
tent if the silver content is of suffi-
cient quantity and market value per
troy ounce to warrant such salvage;

(2) Authorize burial in approved land-
fills, in the event the quantity is not
sufficiently large to justify the salvag-
ing of its silver content; or

(3) Effect other appropriate methods
in the event that the methods provided
in paragraph (b)(1) or (2) of this section
are not feasible.

(c) These films should be removed
from inhabited buildings as soon as
possible.

(d) Within 30 days after the destruc-
tion of the film as provided in this sec-
tion, the head of the agency who di-
rected its destruction shall submit a
written statement to NARA (NIR),
Washington, DC 20408, describing the
film and showing when, where, and how
the destruction was accomplished.

(e) This report has been cleared in ac-
cordance with 41 CFR part 201–45 and
assigned Interagency Report Control
Number 1095–NAR–AR.

[45 FR 5705, Jan. 24, 1980. Redesignated and
amended at 50 FR 15723, 15725, Apr. 19, 1985; 51
FR 23538, June 30, 1986. Redesignated and
amended at 55 FR 27433, July 2, 1990]

§ 1228.94 State of war or threatened
war.

(a) Destruction of records outside the
territorial limits of the continental
United States is authorized whenever,
during a state of war between the Unit-
ed States and any other nation or when
hostile action by a foreign power ap-
pears imminent, the head of the agency
that has custody of the records deter-
mines that their retention would be
prejudicial to the interest of the Unit-
ed States, or that they occupy space
urgently needed for military purposes
and are without sufficient administra-
tive, legal, research, or other value to
warrant their continued preservation
(44 U.S.C. 3311).

(b) Within 6 months after the de-
struction of any records under this au-
thorization, a written statement de-
scribing the character of the records
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and showing when and where the dis-
posal was accomplished shall be sub-
mitted to NARA (NIR) by the agency
official who directed the disposal.

[55 FR 27433, July 2, 1990]

Subpart G—Damage to, Alien-
ation, and Unauthorized De-
struction of Records

§ 1228.100 Responsibilities.

(a) The Archivist of the United
States and the heads of Federal agen-
cies are responsible for preventing the
alienation or unauthorized destruction
of records, including all forms of muti-
lation. Records may not be removed
from Federal custody or destroyed
without regard to the provisions of
agency records schedules (SF 115) ap-
proved by NARA or the General
Records Schedules issued by NARA (44
U.S.C. 2905, 3106, and 3303a).

(b) The heads of Federal agencies are
responsible for ensuring that all em-
ployees are aware of the provisions of
the law relating to unauthorized de-
struction, alienation, or mutilation of
records, and should direct that any
such action be reported to them.

[55 FR 27433, July 2, 1990]

§ 1228.102 Criminal penalties.

The maximum penalty for the willful
and unlawful destruction, damage, or
alienation of Federal records is a $2,000
fine, 3 years in prison, or both (18
U.S.C. 2071).

[55 FR 27434, July 2, 1990]

§ 1228.104 Reporting.

(a) The head of a Federal agency
shall report any unlawful or accidental
destruction, defacing, alteration, or re-
moval of records in the custody of that
agency to NARA (NIR) Washington, DC
20408. The report shall include:

(1) A complete description of the
records with volume and dates if
known;

(2) The office of origin;
(3) A statement of the exact cir-

cumstances surrounding the alien-
ation, defacing, or destruction of the
records;

(4) A statement of the safeguards es-
tablished to prevent further loss of doc-
umentation; and

(5) When appropriate, details of the
actions taken to salvage, retrieve, or
reconstruct the records.

(b) This report has been cleared in ac-
cordance with 41 CFR part 201–45 and
assigned Interagency Report Control
Number 0285–NAR–AR.

(c) The Archivist of the United
States will assist the head of the agen-
cy in contacting the Attorney General
for the recovery of any unlawfully re-
moved records.

[45 FR 5705, Jan. 24, 1980, as amended at 46
FR 60205, Dec. 9, 1981. Redesignated and
amended at 50 FR 15723, 15725, Apr. 19, 1985; 51
FR 23538, June 30, 1986. Redesignated and
amended at 55 FR 27434, July 2, 1990]

§ 1228.106 Exclusions.
Private or personal files are not gov-

erned by these provisions. 36 CFR
1222.20(d) provides the legal definition
of personal papers and prescribes
standards for their maintenance.

[45 FR 5705, Jan. 24, 1980. Redesignated and
amended at 50 FR 15723, 15725, Apr. 19, 1985.
Further redesignated at 55 FR 27433, July 2,
1990]

Subpart H—Transfer of Records
from the Custody of One Ex-
ecutive Agency to Another

SOURCE: 45 FR 5705, Jan. 24, 1980, unless
otherwise noted. Redesignated at 50 FR 15723,
Apr. 19, 1985, and 55 FR 27433, July 2, 1990.

§ 1228.120 Authority.
The Archivist of the United States

will issue regulations governing the
transfer of records from the custody of
one executive agency to another (44
U.S.C. 2908).

§ 1228.122 Approval.
No records shall be transferred from

the custody of one executive agency to
another without the prior written ap-
proval of the National Archives and
Records Administration except as pro-
vided in § 1228.136.

§ 1228.124 Agency request.
The head of any executive agency

may request the transfer of records to
or from his or her agency. Approval
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shall be requested by letter addressed
to the National Archives (NIR), in
which are included:

(a) A concise description of the rec-
ords to be transferred, including the
volume in cubic feet;

(b) A statement of the restrictions
imposed on the use of records;

(c) A statement of the agencies and
persons using the records and the pur-
pose of this use;

(d) A statement of the current and
proposed physical and organizational
locations of the records; and

(e) A justification for the transfer in-
cluding an explanation of why it is in
the best interests of the Government.

[45 FR 5705, Jan. 24, 1980. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 50 FR
26934, June 28, 1985. Redesignated and amend-
ed at 55 FR 27434, July 2, 1990]

§ 1228.126 Agency concurrences.
Copies of the concurrence or non-

concurrence in the transfer by the
heads of any agencies concerned shall
be attached to the agency request.

§ 1228.128 Records of terminated agen-
cies.

Transfers of records of executive
agencies whose functions are termi-
nated or are in process of liquidation
are expressly subject to this part 1228
and no such transfers shall be made ex-
cept in accordance with its provisions.

§ 1228.130 Equipment.
Records storage equipment shall be

transferred with the records contained
therein in accordance with arrange-
ments previously agreed to by the
agencies concerned.

§ 1228.132 Costs of transfers.
Approved transfers shall be made

without reimbursement to the agency
of original custody for any cost in-
volved, except when this reimburse-
ment is previously agreed to by the
agencies concerned.

§ 1228.134 Restrictions on use of
records.

Whenever any records that are trans-
ferred are subject to restrictions upon

their use imposed under a statute, Ex-
ecutive order, or agency determina-
tion, these restrictions shall continue
in effect after the transfer. Restric-
tions imposed by agency determination
may be removed by agreement between
the agencies concerned.

§ 1228.136 Exceptions.

Prior written approval of NARA is
not required when:

(a) Records are transferred to Federal
records centers or the National Ar-
chives in accordance with subparts I
and J.

(b) Records are loaned for official
use.

(c) The transfer of records or func-
tions or both is required by statute,
Executive Order, Presidential reorga-
nization plan, or Treaty, or by specific
determinations made thereunder.

(d) The records are transferred be-
tween two components of the same Ex-
ecutive department.

(e) Records accessioned by the Na-
tional Archives, later found to lack
sufficient value for continued retention
by the National Archives are governed
exclusively for further disposition in
accordance with § 1228.200.

[55 FR 27434, July 2, 1990]

Subpart I—Transfer of Records to
Federal Records Centers

§ 1228.150 Authority.

The Archivist of the United States is
authorized to establish, maintain, and
operate records centers for the storage,
processing, and servicing of records for
Federal agencies (44 U.S.C. 2907). These
centers are known as Federal records
centers. In addition, a National Person-
nel Records Center is maintained for
designated records of the Department
of Defense and the Office of Personnel
Management and for other designated
records pertaining to former Federal
civilian employees. A list of these
records centers follows:
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Area served Federal records center

District of Columbia, Maryland, West Virginia, and Virginia (ex-
cept U.S. Court records).

Washington National Records Center, 4205 Suitland Rd.,
Washington, DC 20409–0002.

Designated records of the Military Departments and the U.S.
Coast Guard.

National Personnel Records Center (Military Personnel
Records), 9700 Page Ave., St. Louis, MO 63132–5100.

The entire Federal Government personnel records of separated
Federal employees; medical and pay records of all Federal
employees; designated medical records of Army and Air
Force military personnel and their dependents; and records
of agencies in the St. Louis area (Missouri only), of Scott
AFB, IL, and of the Memphis Service Center, Internal Reve-
nue Service.

National Personnel Records Center (Civilian Personnel
Records), 111 Winnebago St., St. Louis, MO 63118–4199.

National collection of long term records ...................................... Federal Records Center, 100 Dan Fox Dr., Pittsfield, MA
01201–8230.

Maine, Vermont, New Hampshire, Massachusetts, Connecticut,
and Rhode Island.

Federal Records Center, 380 Trapelo Rd., Waltham, MA
02154–6399.

New York, New Jersey, Puerto Rico, and the Virgin Islands ..... Federal Records Center, Military Ocean Terminal, Bldg. 22,
Bayonne, NJ 07002–5388.

Delaware, Pennsylvania, and U.S. court records for Maryland,
Virginia, and West Virginia.

Federal Records Center, 14700 Townsend Rd., Philadelphia,
PA 19154–1025.

North Carolina, South Carolina, Tennessee, Mississippi, Ala-
bama, Georgia, Florida, and Kentucky.

Federal Records Center, 1557 St. Joseph Ave., East Point, GA
30344–2593.

Illinois, Wisconsin, Minnesota, and U.S. court records for Indi-
ana, Michigan, and Ohio.

Federal Records Center, 7358 S. Pulaski Rd., Chicago, IL
60629–5898.

Indiana, Michigan, and Ohio except for U.S. court records ........ Federal Records Center, 3150 Springboro Drive, Dayton, OH
45439–1883.

Kansas, Iowa, Nebraska, and Missouri except greater St. Louis
area.

Federal Records Center, 2312 E. Bannister Rd., Kansas City,
MO 64131–3060.

Texas, Oklahoma, Arkansas, Louisiana, and New Mexico ........ Federal Records Center, P.O. Box 6216, Fort Worth, TX
76115–0216.

Colorado, Wyoming, Utah, Montana, North Dakota, and South
Dakota.

Federal Records Center, Denver Federal Center Bldg. 48, P.O.
Box 25307, Denver, CO 80225–0307.

Nevada except Clark County, California except southern Cali-
fornia, American Samoa.

Federal Records Center, 1000 Commodore Dr., San Bruno,
CA 94066–2350.

Arizona; Clark County, Nevada, and southern California (coun-
ties of San Luis Obispo, Kern, San Bernadino, Santa Bar-
bara, Ventura, Orange, Los Angeles, Riverside, Inyo, Impe-
rial, and San Diego).

Federal Records Center, 24000 Avila Rd., P.O. Box 6719, La-
guna Niguel, CA 92607–6719.

Washington, Oregon, Idaho, Alaska, Hawaii, and Pacific Ocean
area (except American Samoa).

Federal Records Center, 6125 Sand Point Way NE., Seattle,
WA 98115–7999.

[45 FR 5705, Jan. 24, 1980. Redesignated and
amended at 50 FR 15723, 15725, Apr. 19, 1985.
Redesignated at 55 FR 27433, July 2, 1990; 57
FR 21742, May 22, 1992; 61 FR 19554, May 2,
1996]

§ 1228.152 Procedures for transfers to
Federal records centers.

This section prescribes general proce-
dures for the transfer of records to Fed-
eral records centers. For greater detail
consult the NARA Records Manage-
ment Handbook, Federal Archives and
Records Centers (NSN 7610–00–298–6904).

(a) Federal records centers will ac-
cept for transfer any records of Federal
agencies, subject to the following con-
ditions:

(1) The records are properly sched-
uled. If the records are not scheduled,
or if the records are scheduled for final
disposition after the occurrence of an
event at some unspecified future time
(contingent), an exception to this regu-
lation must be obtained by submitting

a request, in writing, to the National
Archives (NC), Washington, DC 20408.

(i) Requests for exceptions for un-
scheduled records will be considered
only if an SF 115 has been submitted
and accepted in accordance with the
provisions of subpart C. The request
must include information on the vol-
ume of the records and the anticipated
reference activity.

(ii) Requests for exceptions for con-
tingent records must include the series
title, records disposition schedule and
item numbers, approximate volume ac-
cumulated annually, periodic review
interval for disposal and justification
for retirement to a Federal records
center.

(2) The records are not authorized for
immediate disposal and transportation
costs are not in excess of the resulting
savings.
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(3) Facilities for storing and provid-
ing reference on the records are avail-
able.

(b) Priority will be given to the re-
moval of records from office space,
from space convertible to office use,
from leased space, and from filing
equipment that can be reused.

(c) Inquiries concerning the appro-
priateness of transfers may be sent to
the Director of the Federal records cen-
ter serving the area in which the
records are located. Inquiries shall
specify the nature and quantity of the
records proposed for transfer.

(d) Tranfers of records on an agency-
wide basis may be initiated by submit-
ting a request to National Archives
(NC), Washington, DC 20408. Requests
shall specify the nature and quantity
of the records proposed for transfer.

(e) Transfers to Federal records cen-
ters shall be preceded by the submis-
sion of Standard Form 135, Records
Transmittal and Receipt.

(1) A separate accession number is re-
quired for each series of records listed
on the Standard Form 135. An acces-
sion consists of records in one series
that have the same disposition author-
ity and disposition date.

(2) Standard Forms 135 proposing the
transfer of the following categories of
records must contain, either in block
6F of the form or on attached plain
paper, a folder title list of the box con-
tents or equivalent detailed records de-
scription, and each accession must be
listed on a separate SF 135:

(i) Records scheduled for permanent
retention;

(ii) Unscheduled records (if author-
ized for transfer by NARA in accord-
ance with paragraph (a)(1)(i) of this
section) which have been proposed for
permanent retention on the pending SF
135;

(iii) Records which are scheduled for
sampling or selecting files for perma-
nent retention by the National Ar-
chives; and

(iv) Records for which the agency has
implemented the sampling or selection
technique specified in the agency
records control schedule to separate
permanent and disposable records.

(3) Permanent microforms from of-
fices in the Washington, DC, area are
stored at the Washington National

Records Center. Permenent microforms
from all other offices are stored at the
National Personnel Records Center—
Civilian Personnel Records. Submit
Standard Forms 135 proposing the
transfer of permanent microforms to
the appropriate center. (See 36 CFR
1230.22 for inspection requirements for
microforms transferred to a Federal
records center.)

(4) Agencies shall prepare an original
and two copies of the Standard Form
135, retain one copy for filing purposes,
and send the original and one copy to
the Federal records center to arrive at
least 10 workdays before the desired
date of the records shipment. The
records center will review the Standard
Form 135 for completeness to deter-
mine the appropriateness of the trans-
fer. If the transfer is approved, the
records center may annotate block 6J
of the Standard Form 135 with the Fed-
eral records center shelf location where
each accession will be stored. The Fed-
eral records center returns a copy of
the Standard Form 135 to the agency
indicating that the records may be
transferred. This copy shall be placed
in the first carton of the shipment
when the records are shipped to the
center.

(f) The physical transfer of records to
a records center should be accom-
plished as soon as possible after the
agency has received the annotated
copy of the Standard Form 135. If
NARA has not received the shipment
within 90 days after transmittal of the
annotated SF 135 to the agency (120
days for agencies located outside the
continental United States), it will re-
turn the SF 135 to the agency. The
agency will then have to resubmit the
accessioning paperwork.

(g) Upon receipt of the records ship-
ment at the center, the cartons are
matched against the copy of the Stand-
ard Form 135 submitted with the trans-
fer. That copy is signed by center offi-
cials and returned to the agency for its
files. Any changes in location designa-
tion will be noted on this receipt copy
before it is returned to the agency.
This is the only receipt the center will
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provide for transferred material, in-
cluding records having security classi-
fications up to and including ‘‘Secret.’’

[45 FR 5705, Jan. 24, 1980, as amended at 48
FR 2776, Jan. 21, 1983; 49 FR 33253, Aug. 22,
1984. Redesignated and amended at 50 FR
15723, 15725, Apr. 19, 1985; 50 FR 26934, June 28,
1985; 54 FR 3778, Jan. 26, 1989. Redesignated
and amended at 55 FR 27434, July 2, 1990; 56
FR 14026, Apr. 5, 1991; 56 FR 15134, Apr. 15,
1991; 56 FR 23648, May 23, 1991]

§ 1228.154 Transfers to the National
Personnel Records Center (NPRC).

General Records Schedules 1 and 2
specify that certain Federal civilian
personnel, medical, and pay records
must be centrally stored at the Na-
tional Personnel Records Center (Civil-
ian Personnel Records), 111 Winnebago
Street, St. Louis, MO 63118.

(a) The following four types of
records are so specified:

(1) Official personnel folders of sepa-
rated Federal civilian employees;

(2) Service record cards of employees
who separated or transferred on or be-
fore December 31, 1947;

(3) Audited individual earnings and
pay cards and comprehensive payrolls;
and

(4) Employee medical folders of sepa-
rated Federal civilian employees.

(b) The official personnel folder
(OPF) and the employee medical folder
(EMF) must be forwarded to the Na-
tional Personnel Records Center at the
same time. Only x rays that will easily
fit inside the EMF without folding will
be accepted by the Center. X rays over
113⁄4″×10″ in size that are required for
long-term retention must be retained
by the agency. The agency must place
a notice in the EMF indicating how a
subsequent Federal employer may ob-
tain the oversized x rays. The OPF and
the EMF must be labeled in the upper
right corner to identify the employee
by name (last name first), date of
birth, and social security number only.
Temporary records must be removed
from the folders before transmittal.
Agencies must make every effort to lo-
cate all long-term documents required
to be part of the folders and to file
them before the folders are transferred.
Small quantities of folders (OPF’s and
EMF’s) must be mailed in a sealed en-
velope. Larger quantities must be
mailed in a carton. No advance notifi-

cation of transmittal or SF 135,
Records Transmittal and Receipt, is re-
quired from the transferring agency,
and no receipt will be furnished by the
Center.

(c) A cover letter must accompany
loose personnel or medical documents
forwarded for interfiling in an OPF or
EMF previously sent to the Center.
Only those documents required for
long-term retention may be forwarded
for interfiling. Each document must
contain the former employee’s current
name and name under which formerly
employed, if different; date of birth; so-
cial security number; and date of sepa-
ration. Letters accompanying loose
personnel documents must clearly
identify the agency personnel office
and address. Letters accompanying
loose medical documents must include
the name and address of the agency’s
designated medical records manager
(i.e., medical, health, safety, or person-
nel officer or other designee). Medical
documents required to be part of the
EMF may not be sent for interfiling in
agency accessions retired prior to Sep-
tember 1, 1984. Such documents must
be placed in an EMF and sent to the
National Personnel Records Center in
accordance with the instructions in
paragraph (b) of this section if the em-
ployee has left Federal service.

(d) Transfer of fiscal records must be
in accordance with the procedures out-
lined in § 1228.152.

(e) Standard Form 127, Request for
Official Personnel Folder (Separated
Employee), must be used by agencies
when requesting transmission of per-
sonnel folders of separated employees.
Standard Form 184, Request for Em-
ployee Medical Folder (Separated Em-
ployee), must be used when requesting
medical folders. The name and address
of the agency’s designated medical
records manager must be shown on the
request form. Use of the appropriate re-
quest form will help ensure prompt
transmission of the desired folder.
Each request must be submitted in du-
plicate.

(f) Occupational medical records of
separated Federal civilian employees
who were not in positions subject to
civil service rules and regulations may
be retired if the records are properly
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scheduled and if access procedures are
furnished for use by the Center.

(1) It is recommended that a folder
similar to the SF 66–D, Employee Medi-
cal Folder, but different in color, be
used for medical records of non-civil-
service employees.

(2) If the records are not scheduled,
an exception may be obtained by sub-
mitting a request to the Assistant Ar-
chivist for Federal Records Centers,
National Archives and Records Admin-
istration (NC), Washington, DC 20408.
The request must identify the loca-
tion(s) of records and the volume pro-
posed for transfer. The request will be
considered only if an SF 115, Request
for Records Disposition Authority, has
been received by NARA’s Records Ap-
praisal and Disposition Division (NIR).

(g) Medical records of non-Federal
employees (e.g., contractor employees
and student volunteers) must be dis-
posed of in accordance with the ap-
proved agency disposition schedule.

[53 FR 13408, Apr. 25, 1988. Redesignated at 55
FR 27433, July 2, 1990]

§ 1228.156 Transferring vital records
to Federal records centers.

NARA provides for the storage and
protection of rights and interests vital
records under the dispersed concept as
described in part 1236. The facilities of
all NARA Federal records centers
(FRC) without regard to geographical
location are now available for agencies
desiring to store these records. Each
NARA Federal records center has areas
with suitable temperature and humid-
ity controls allowing the safe storage
of paper records, magnetic tape, and
photographic film. Agencies may make
arrangements through the National Ar-
chives (NC), Washington, DC 20408, for
the transfer of indispensable vital
records to these depositories and for
their use.

[45 FR 5705, Jan. 24, 1980. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990]

§ 1228.160 Release of equipment.
File equipment received with the

transfer of records to a Federal records
center will normally be disposed of in
accordance with applicable excess per-
sonal property regulations. An agency
desiring return of the equipment

should make this request before trans-
fer of the records to the records center.

[45 FR 5705, Jan. 24, 1980. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990]

§ 1228.162 Use of records in Federal
records centers.

Each agency record which is accepted
by the Archivist of the United States
for storage, processing, and servicing
in accordance with 44 U.S.C. 3103 shall,
for the purposes of this section, be con-
sidered to be maintained by the agency
which deposited the record. The Archi-
vist of the United States will not dis-
close the record except to the agency
which maintains the record, or under
rules established by that agency which
are not inconsistent with existing laws.

(a) Standard Form 180, Request Per-
taining to Military Records, must be
used by Federal agencies to obtain in-
formation from military service
records in the National Personnel
Records Center (Military Personnel
Records). Agencies may furnish copies
of that form to the public to aid in in-
quiries. Members of the public and non-
governmental organizations also may
obtain copies of Standard Form 180 by
submitting a written request to the
National Personnel Records Center
(Military Personnel Records), 9700 Page
Boulevard, St. Louis, MO 63132.

(b) Requests for Federal civilian per-
sonnel files and medical files from the
National Personnel Records Center
must be made in accordance with
§ 1228.154. Requests for medical records
retired to other Federal Records Cen-
ters prior to September 1, 1984, must be
made on Optional Form 11, Reference
Request—Federal Records Centers. The
request must include the name and ad-
dress of the agency’s designated medi-
cal records manager.

(c) For any other requests, agencies
should use Optional Form 11, Reference
Request—Federal Records Centers, or a
form jointly designated by that agency
and NARA.

[45 FR 5707, Jan. 24, 1980. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 53 FR
13409, Apr. 25, 1988. Redesignated at 55 FR
27433, July 2, 1990]
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§ 1228.164 Disposal clearances for
records in Federal records centers.

(a) Records at the National Personnel
Records Center covered by General
Records Schedules 1 and 2 will be de-
stroyed in accordance with those
schedules without further agency
clearance.

(b) Contingent records (records of
Federal agencies scheduled for destruc-
tion after occurrence of an event at
some unspecified time in the future)
held by Federal records centers will be
destroyed upon receipt of agency con-
currence in response to NA Form 13000,
Agency Review for Contingent Dis-
posal, or other written concurrence. If
the agency does not respond to the re-
view notice within 90 calendar days,
the records center may return the
records to the agency and reject future
transfers of that records series.

(c) Other records of Federal agencies
held by Federal records centers will be
destroyed with the concurrence of the
agency concerned by use of NA Form
13001, Notice of Intent to Destroy
Records, or other written concurrence
for each disposal action. If an agency is
notified of the eligibility of its records
for disposal and the agency fails to re-
spond to this notification within 90 cal-
endar days, the records will be de-
stroyed in accordance with the appro-
priate disposition authority. If an
agency does not concur in the sched-
uled destruction of an accession, the
agency may request extended retention
of the records for up to an additional 6
months by submitting written jus-
tification, including a new disposal
date, within 90 days to the records cen-
ter director. Further extensions must
be requested in accordance with
§ 1228.54 of this part.

[45 FR 5705, Jan. 24, 1980, as amended at 49
FR 6371, Feb. 21, 1984; 49 FR 36502, Sept. 18,
1984. Redesignated and amended at 50 FR
15723, 15725, Apr. 19, 1985. Redesignated and
amended at 55 FR 27434, July 2, 1990; 61 FR
19555, May 2, 1996 ]

Subpart J—Transfer of Records to
the National Archives

§ 1228.180 Authority.
(a) Transfer of records. The Archivist

of the United States is authorized by 44
U.S.C. 2107 to:

(1) Accept for deposit with the Na-
tional Archives of the United States
the records of a Federal agency or of
the Congress determined by the Archi-
vist of the United States to have suffi-
cient historical or other value to war-
rant their continued preservation by
the U.S. Government; and

(2) Direct and effect the transfer to
the National Archives of the United
States of Federal agency records that
have been in existence for more than 30
years and that have been determined
by the Archivist of the United States
to have sufficient historical or other
value to warrant their continued pres-
ervation by the U.S. Government.

(b) Custody of records transferred.
Under 44 U.S.C. 2108, the Archivist of
the United States is responsible for the
custody, use, and withdrawal of records
transferred to him.

(c) Transferred records subject to statu-
tory or other restrictions. When records,
the use of which is subject to statutory
limitations and restrictions, are so
transferred, permissive and restrictive
statutory provisions concerning the ex-
amination and use of records applica-
ble to the head of the transferring
agency are applicable to the Archivist
of the United States and the employees
of the National Archives and Records
Administration.

[54 FR 2111, Jan. 19, 1989. Redesignated at 55
FR 27433, July 2, 1990, as amended at 57 FR
22432, May 28, 1992]

§ 1228.182 Types of records to be trans-
ferred.

(a) General. Records that have been
determined by the Archivist of the
United States to have sufficient histor-
ical or other value to warrant preserva-
tion; i.e., appraised by NARA and iden-
tified as permanent records, are nor-
mally transferred to the National Ar-
chives of the United States when:

(1) They are 30 years old; or
(2) At any age when:
(i) The originating agency no longer

needs to use the records for the purpose
for which they were created or in its
regular current business; or

(ii) Agency needs will be satisfied by
use of the records in NARA research
rooms or by copies of the records; and
restrictions on the use of records are
acceptable to NARA and do not violate
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the Freedom of Information Act (5
U.S.C. 552). Records appraised as per-
manent that are not yet eligible for
transfer because of agency needs or re-
strictions may be stored in a Federal
records center pending transfer. (See
subpart I of this part.)

(b) Archival depositories. NARA re-
serves the right to determine and
change the archival depository in
which records transferred to the Na-
tional Archives of the United States
are stored. Such determinations are
normally made as follows:

(1) Presidential libraries. Records ap-
propriate for preservation in a Presi-
dential library because they can most
effectively be used in conjunction with
materials already in that library.

(2) Regional Archives. (i) Records of
field offices of Federal agencies, except
for records of agency field offices lo-
cated in the Washington, DC area;

(ii) Records including both head-
quarters and field office records of re-
gional agencies such as the Tennessee
Valley Authority; and

(iii) Other records determined by
NARA to be of primarily regional or
local interest.

(3) National Archives Building and
other Washington, DC area depositories.
(i) Records of Washington, DC area
field offices of Federal agencies and
other records relating to the District of
Columbia and the Washington, DC
area, such as records of the National
Capital Planning Commission;

(ii) All other records not deposited in
a Presidential library or Regional Ar-
chives.

[42 FR 57315, Nov. 2, 1977, as amended at 46
FR 60206, Dec. 9, 1981. Redesignated and
amended at 50 FR 15723, 15725, Apr. 19, 1985.
Redesignated at 55 FR 27433, July 2, 1990, as
amended at 57 FR 22432, May 28, 1992]

§ 1228.183 Certification for retention
of records in agency custody.

(a) Permanent records shall be trans-
ferred to the National Archives of the
United States when the records have
been in existence for more than 30
years unless the head of the agency
which has custody of the records cer-
tifies in writing to the Archivist that
the records must be retained in agency
custody for use in the conduct of the
regular current business of the agency.

Records that are scheduled in a NARA-
approved records schedule to be trans-
ferred to the National Archives of the
United States after a specified period
of time are subject to the certification
requirement only if the records are not
transferred as scheduled.

(b) In order to certify that records
must be retained for the conduct of
regular current business, an agency
should consider the following factors:

(1) Character of use (to be retained by
an agency, records should be used for
the normal routine business of the
agency at the time of certification);

(2) Frequency of use (to be retained
by an agency, records should be used
more than one time per month per file
unit); and,

(3) Preservation of the records (to be
retained by an agency, permanently
valuable records should be preserved in
accordance with NARA guidelines).

(c) The written certification of need
of a series of 30-year-old records for
current agency business must:

(1) Include a comprehensive descrip-
tion and location of records to be re-
tained;

(2) Cite the NARA approved author-
ity for the disposition of the records if
scheduled (SF 115 item number);

(3) Describe the current business for
which the records are required;

(4) Estimate the length of time the
records will be needed by the agency
for current business (if no date is pro-
vided by the agency, approved certifi-
cation requests will be effective for a
maximum of five years);

(5) Explain why the current needs of
the agency cannot be met by the serv-
ices NARA provides for records depos-
ited with the National Archives of the
United States; and,

(6) If the records are being retained
to enable the agency to provide routine
public reference, cite the statute au-
thorizing this agency activity.

(d) NARA will not accept an agency
certification that a specific body of
records over 30 years old, regardless of
physical form or characteristics, is
being used for the ‘‘conduct of the reg-
ular current business,’’ if that agency
is retaining such records primarily to:

(1) Provide to persons outside the
agency access which can be provided by
NARA; or
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(2) Function as an agency archives,
unless specifically authorized by stat-
ute or NARA.

[57 FR 22433, May 28, 1992]

§ 1228.184 Audiovisual records.
The following types of audiovisual

records appraised as permanent shall
be transferred to the National Archives
as soon as they become inactive or
whenever the agency cannot provide
proper care and handling of the
records, including adequate storage
conditions, to facilitate their preserva-
tion by the National Archives (see part
1232 of this chapter). In general the
physical types described below con-
stitute the minimum record elements
for archival purposes that are required
to provide for future preservation, du-
plication, and reference needs.

(a) Motion pictures. (1) Agency-spon-
sored or produced motion picture films
(e.g., public information films) whether
for public or internal use:

(i) Original negative or color original
plus separate optical sound track;

(ii) Intermediate master positive or
duplicate negative plus optical track
sound track; and,

(iii) Sound projection print and video
recording, if both exist.

(2) Agency-acquired motion picture
films: Two projection prints in good
condition or one projection print and
one videotape.

(3) Unedited footage, outtakes and
trims (the discards of film productions)
that are properly arranged, labeled,
and described and show unstaged,
unrehearsed events of historical inter-
est or historically significant phenom-
ena:

(i) Original negative or color origi-
nal; and

(ii) Matching print or videotape.
(b) Still pictures. (1) For black-and-

white photographs, an original nega-
tive and a captioned print although the
captioning information can be main-
tained in another file such as a data
base if the file number correlation is
clear. If the original negative is ni-
trate, unstable acetate, or glass based,
a duplicate negative on a polyester
base is also needed.

(2) For color photographs, the origi-
nal color negative, color transparency,
or color slide; a captioned print of the

original color negative; and/or caption-
ing information as described above if
for an original color transparency or
original color slide; and a duplicate
negative, or slide, or transparency, if
they exist.

(3) For slide sets, the original and a
reference set, and the related audio re-
cording and script.

(4) For other pictorial records such as
posters, original art work, and film-
strips, the original and a reference
copy.

(c) Sound recordings. (1) Disc record-
ings:

(i) For conventional disc recordings,
the master tape and two disc pressings
of each recording, typically a vinyl
copy for playback at 331⁄3 revolutions
per minute (rpm).

(ii) For compact discs, the origina-
tion recording regardless of form and
two compact discs.

(2) For analog audio recordings on
magnetic tape (open reel, cassette, or
cartridge), the original tape, or the
earliest available generation of the re-
cording, and a subsequent generation
copy for reference. Section 1232.30(d) of
this subchapter requires the use of
open-reel analog magnetic tape for
original audio recordings.

(d) Video recordings. (1) For videotape,
the original or earliest generation vid-
eotape and a copy for reference. Sec-
tion 1232.30(c) of this subchapter re-
quires the use of industrial-quality or
professional videotapes for use as origi-
nals, although VHS copies can be
transferred as reference copies.

(2) For video discs, the premaster vid-
eotape used to manufacture the video
disc and two copies of the disc. Video
discs that depend on interactive soft-
ware and nonstandard equipment may
not be acceptable for transfer.

(e) Finding aids and production docu-
mentation. The following records shall
be transferred to the National Archives
with the audiovisual records to which
they pertain.

(1) Existing finding aids such as data
sheets, shot lists, continuities, review
sheets, catalogs, indexes, list of cap-
tions, and other documentation that
are helpful or necessary for the proper
identification, or retrieval of audio-
visual records. Agencies should contact
the Nontextual Archives Division, or
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its appropriate audiovisual branch, to
determine the type of hardware and
software that is currently acceptable
for transfer to the National Archives as
an agency electronic finding aid that
will accompany its audiovisual records.
In general, however, agencies must
transfer two copies of the electronic
finding aid, one in its native format
with its field structure documented,
and a second copy in a contemporary
format available at the time of trans-
fer that NARA will be able to support
and import to its database.

(2) Production case files or similar
files that include copies of production
contracts, scripts, transcripts, and ap-
propriate documentation bearing on
the origin, acquisition, release, and
ownership of the production.

[61 FR 32336, June 24, 1996]

§ 1228.186 Cartographic and architec-
tural records.

The following classes of cartographic
and architectural records appraised as
permanent should be transferred to the
National Archives as soon as they be-
come inactive or whenever the agency
cannot provide the proper care and
handling of the materials to guarantee
their preservation.

(a) Maps and charts. (1) Manuscript
maps; printed and processed maps on
which manuscript changes, additions,
or annotations have been made for
record purposes or which bear manu-
script signatures to indicate official
approval; and single printed or proc-
essed maps that have been attached to
or interfiled with other documents of a
record character or in any way made
an integral part of a record.

(2) Master sets of printed or proc-
essed maps in the custody of the agen-
cy by which they were issued. Such
master sets should be kept segregated
from the stock of maps held for dis-
tribution and from maps received from
other agencies. A master set should in-
clude one copy of each edition of a
printed or processed map issued.

(3) Computer-related and computer-
plotted maps that cannot be repro-
duced by the National Archives be-
cause of destruction of the magnetic
tapes or other stored data or because of
the unavailability of ADP equipment.

(4) Index maps, card indexes, lists,
catalogs, or other finding aids that
may be helpful in using the maps
transferred.

(5) Records related to preparing, com-
piling, editing, or printing maps, such
as manuscript field notebooks of sur-
veys, triangulation and other geodetic
computations, and project folders con-
taining specifications to be followed
and appraisals of source materials to
be used.

(b) Aerial photography and remote sens-
ing imagery. (1) Vertical and oblique
negative aerial film, conventional air-
craft.

(2) Annotated copy negatives, inter-
negatives, rectified negatives, and
glass plate negatives from vertical and
oblique aerial film, conventional air-
craft.

(3) Annotated prints from aerial film,
conventional aircraft.

(4) Infrared, ultraviolet, multispec-
tral (multiband), video, imagery radar,
and related tapes, converted to a film
base.

(5) Indexes and other finding aids in
the form of photo mosaics, flight line
indexes, coded grids, and coordinate
grids.

(c) Architectural and related engineer-
ing drawings. (1) Design drawings, pre-
liminary and presentation drawings,
and models which document the evo-
lution of the design of a building or
structure.

(2) Master sets of drawings which
document the condition of a building
or structure in terms of its initial con-
struction and subsequent alterations.
This category includes final working
drawings, ‘‘as-built’’ drawings, shop
drawings, and repair and alteration
drawings.

(3) Drawings of repetitive or standard
details of one or more buildings or
structures.

(4) ‘‘Measured’’ drawings of existing
buildings and original or photocopies of
drawings reviewed for approval.

(5) Related finding aids and specifica-
tions to be followed.

[42 FR 57315, Nov. 2, 1977. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990, as amended at 57 FR 22433, May 28,
1992]
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§ 1228.188 Electronic records.
(a) Magnetic tape. (1) Computer mag-

netic tape is a fragile medium, highly
susceptible to the generation of error
by improper care and handling. To en-
sure that permanently valuable infor-
mation stored on magnetic tape is pre-
served, Federal agencies should sched-
ule files for disposition as soon as pos-
sible after the tapes are written. When
NARA has determined that a file is
worthy of preservation, the agency
should transfer the file to the National
Archives as soon as it becomes inactive
or whenever the agency cannot provide
proper care and handling of the tapes
(see part 1234 of this chapter) to guar-
antee the preservation of the informa-
tion they contain.

(2) Agencies shall transfer electronic
records to the National Archives either
on open reel magnetic tape or on tape
cartridges. Open reel magnetic tape
shall be on one-half inch 7 or 9 track
tape reels recorded at 800, 1600, or 6250
bpi. Tape cartridges shall be 18 track
3480-class cartridges recorded at 37,871
bpi. The data shall be written in ASCII
or EBCDIC with all extraneous control
characters removed from the data (ex-
cept record length indicators for vari-
able length records, or marks designat-
ing a datum, word, field, block or file),
blocked at not higher than 32,760 bytes
per block. The open reel magnetic
tapes or the tape cartridges on which
the data are recorded shall be new or
recertified tapes (see part 1234 of this
chapter) which have been passed over a
tape cleaner before writing and shall be
rewound under controlled tension.

(b) Other magnetic media. When an
electronic file that has been designated
for preservation by NARA is main-
tained on a direct access storage de-
vice, the file shall be written on an
open reel magnetic tape or on a mag-
netic tape cartridge that meets the
specifications in paragraph (a)(2) of
this section. This tape copy shall be
transferred to the National Archives.

(c) Documentation. Documentation
adequate for servicing and interpreting
electronic records that have been des-
ignated for preservation by NARA shall
be transferred with them. This docu-
mentation shall include, but not nec-
essarily be limited to completed NARA
Form 14097, Technical Description for

Transfer of Electronic Records, or its
equivalent. Where it has been nec-
essary to strip data of its extraneous
control characters (see paragraph (a)(2)
of this section), the codebook specifica-
tions defining the data elements and
their values must match the new for-
mat of the data. Guidelines for deter-
mining adequate documentation may
be obtained from the Office of Records
Administration (NI), National Archives
and Records Administration, Washing-
ton, DC 20408.

[57 FR 22433, May 28, 1992]

§ 1228.190 Transfer of records.

(a) Policy. Federal records will be
transferred to the National Archives of
the United States only if they are list-
ed as permanent on an SF 115, Request
for Records Disposition Authority ap-
proved by NARA since May 14, 1973, or
if they are accretions (continuations of
series already accessioned) to holdings
of the National Archives. Transfers are
initiated by submission of an SF 258,
Request to Transfer, Approval and Re-
ceipt of Records to the National Ar-
chives of the United States.

(b) Initiation of request to transfer. (1)
NARA will provide the SF 258 for
records scheduled for immediate trans-
fer on an SF 115 approved after Sep-
tember 30, 1987. NARA will send the SF
258 to the agency with the approved SF
115. The agency will sign and return
the SF 258 to the address indicated on
the form.

(2) Future transfers of series in agency
space. Sixty days before the scheduled
date of transfer to the National Ar-
chives of the United States, the trans-
ferring agency shall submit an SF 258
to the Office of the National Archives
(NN) or to the appropriate Regional Ar-
chives if so provided on the SF 115.
NARA will determine whether specified
restrictions are acceptable and whether
adequate space and equipment are
available.

(3) Future transfers of series in Federal
Records Centers. NARA will initiate the
SF 258 and send it to the agency 90
days before the scheduled transfer
date. The agency shall approve or dis-
approve the SF 258 and send it to the
address indicated on the form 60 days
before the scheduled transfer date.
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(c) Physical and legal transfer. The Of-
fice of the National Archives will pro-
vide shipping or delivery instructions
to the agency or Federal Records Cen-
ter. Legal custody of the records passes
to NARA when the NARA official signs
the SF 258 acknowledging receipt of
the records.

[52 FR 34134, Sept. 9, 1987. Redesignated at 55
FR 27433, July 2, 1990, as amended at 57 FR
22432, 22434, May 28, 1992]

§ 1228.192 Restrictions on transferred
records.

(a) General. Before records are trans-
ferred to the National Archives, the
head of an agency may state in writing
restrictions that appear to him or her
to be necessary or desirable in the pub-
lic interest on the use or examination
of records. The head of an agency must,
however, justify and cite the statute or
Freedom of Information Act exemption
(5 U.S.C. 552(b)) that authorizes placing
restrictions on the use or examination
of records being considered for trans-
fer. If the Archivist agrees, restrictions
will be placed on the records.

(b) Records less than 30 years old. Un-
less required by law, the Archivist will
not remove or relax restrictions placed
upon records less than 30 years old
without the concurrence in writing of
the head of the agency from which the
material was transferred or of his or
her successor, if any. If the transfer-
ring agency has been terminated and
there is no successor in function, the
Achivist is authorized to relax, remove
or impose restrictions in the public in-
terest.

(c) Records 30 or more years old. After
the records have been in existence for
30 years or more, statutory or other re-
strictions referred to in this section
shall expire unless the Archivist deter-
mines, after consulting with the head
of the transferring agency, that the re-
strictions shall remain in force for a
longer period. Such restrictions may be
extended by the Archivist beyond 30
years only for reasons consistent with
standards established in relevant stat-
utory law, including the Freedom of In-
formation Act (5 U.S.C. 552). Restric-
tions are systematically extended be-
yond 30 years where agencies advise
NARA on the SF 258 that a particular
category of records requires such pro-

tection. NARA has identified specific
categories of records, including classi-
fied information and information that
would invade the privacy of an individ-
ual, which may require extended pro-
tection beyond 30 years. See 36 CFR
part 1256.

[57 FR 22434, May 28, 1992]

§ 1228.194 Records subject to the Pri-
vacy Act of 1974.

For records constituting systems of
records subject to the Privacy Act of
1974 (5 U.S.C. 552a), the agency shall at-
tach to the SF 258 the most recent
agency Privacy Act system notice cov-
ering the records.

[57 FR 22434, May 28, 1992]

§ 1228.196 Release of equipment.

Equipment received with the transfer
of records to the National Archives
will, when emptied, normally be re-
tained by NARA or disposed of in ac-
cordance with applicable excess prop-
erty regulations, unless the transfer-
ring agency requests its return.

[42 FR 57316, Nov. 2, 1977. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990]

§ 1228.198 Use of records transferred
to the National Archives.

(a) In accordance with 44 U.S.C. 2108,
restrictions lawfully imposed on the
use of transferred records will be ob-
served and enforced by NARA to the
extent to which they do not violate 5
U.S.C. 552. The regulations in sub-
chapters B and C of this title, insofar
as they relate to the use of records in
the National Archives of the United
States apply to official use of the
records by Federal agencies as well as
to the public.

(b) In instances of demonstrated
need, and subject to any restrictions on
their use, records deposited in the Na-
tional Archives may be borrowed for
official use outside the building in
which they are housed by Federal agen-
cies and the Congress, subject to the
following conditions:

(1) Documents of high intrinsic value
shall not be removed from the building
in which they are housed except with
the written approval of the Archivist;
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(2) Records will not be loaned to en-
able agencies to answer routine ref-
erence inquiries from other agencies or
the public;

(3) Records in fragile condition, or
otherwise deteriorated to an extent
that further handling will endanger
them, will not be loaned;

(4) Each official who borrows records
shall provide a receipt for them at the
time they are delivered and shall be re-
sponsible for their prompt return upon
the expiration of the loan period speci-
fied by NARA; and

(5) Each official who borrows com-
puter magnetic tapes shall assume re-
sponsibility for proper care and han-
dling of the tapes.

[42 FR 57316, Nov. 2, 1977. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 50 FR
26935, June 28, 1985. Redesignated at 55 FR
27433, July 2, 1990, as amended at 57 FR 22434,
May 28, 1992]

§ 1228.200 Disposal clearances.
No records of a Federal agency still

in existence will be disposed of by
NARA except with the concurrence of
the agency concerned or as authorized
on Standard Form 258, Request to
Transfer—Approval and Receipt of
Records to National Archives of the
United States.

[42 FR 57316, Nov. 2, 1977. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990]

Subpart K—Agency Records
Centers

§ 1228.220 Authority.
Federal agencies are authorized to

maintain and operate records centers
for the storage, servicing, and disposal
of their own noncurrent records when
these centers are approved by the Ar-
chivist (44 U.S.C. 3103). Centers oper-
ated by Federal agencies are referred
to in this subchapter B as ‘‘agency
records centers.’’

[47 FR 34787, Aug. 11, 1982. Redesignated at 50
FR 15723, Apr. 19, 1985, and 55 FR 27433, July
2, 1990]

§ 1228.222 Facility standards for agen-
cy records centers.

Inspection of agency records centers
by NARA shall include an evaluation of

the agency’s compliance with the facil-
ity standards for records centers speci-
fied below:

(a) General. (1) The facility should be
a single-story building, at or above
grade level, constructed with non-
combustible materials.

(2) A floor load limit shall be estab-
lished for the records storage area by a
structural engineer. The allowable load
limit shall be posted in a conspicuous
place and shall not be exceeded.

(3) Steel shelving or other open-shelf
records storage equipment shall be
braced to prevent collapse under full
load in accordance with Federal Speci-
fications AS–S–271 or AA–S–1047. The
records storage height shall not exceed
15 feet. Agencies operating records cen-
ters which have storage heights in ex-
cess of 15 feet may apply in writing to
the National Archives (NC), Washing-
ton, DC 20408, for an exemption to this
requirement. If a request for exemption
is denied, agencies will be required to
remodel existing centers to meet the
15-foot requirement.

(4) The area occupied by the center
shall be equipped with an anti-intru-
sion alarm system, or equivalent, to
protect against unlawful entry after
hours.

(b) Fire safety. (1) All walls separating
records areas from each other and from
other storage areas in the building
shall be 4-hour fire resistant. The
records areas shall not exceed 40,000
square feet each. Two-hour-rated fire-
walls shall be provided between the
records storage areas and other auxil-
iary spaces. Penetrations in the walls
shall not reduce the specified fire re-
sistance ratings.

(2) Openings in firewalls separating
records storage areas shall be avoided
as far as possible but if openings are
necessary they shall be protected by
self-closing or automatic Class A
firedoors, or equivalent, on each side of
the wall openings.

(3) Roof support structures that cross
or penetrate firewalls shall be cut and
supported independently on each side
of the firewall.

(4) If firewalls are erected with ex-
pansion joints, the joints shall be pro-
tected to their full height with No. 10
iron astragals lapping the opening on
each side of the firewall.
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(5) Building columns in the records
storage areas shall be 2-hour fire resist-
ant from the floor to the point where
they meet the ceiling or roof framing
system.

(6) Automatic roof vents shall not be
designed into new or existing buildings.

(7) Where lightweight steel roof or
floor supporting members (e.g., bar
joists having top chords with angles 2
by 11⁄2 inches or smaller, 1⁄4-inch thick
or smaller, and 13⁄16-inch or smaller web
diameters) are present, they shall be
protected either by applying a 10
minute fire resistive coating to the top
chords of the joists, or by retrofitting
the sprinkler system with large drop
sprinkler heads. Retrofitting may re-
quire modifications to the piping sys-
tem to ensure that adequate water ca-
pacity and pressure are provided in the
areas to be protected with these large
drop sprinkler heads.

(8) Furnace or boiler rooms shall be
separated from records storage areas
by 4-hour-rated firewalls, with no open-
ings directly from these rooms to the
records storage areas. No open flame
(oil or gas) equipment or unit heaters
shall be installed or used in any
records storage area.

(9) The arrangement of the records
storage equipment shall be such that
there shall be no dead-end aisles.
Equipment rows running perpendicular
to the wall shall terminate at least 18
inches from the wall.

(10) No oil-type electrical transform-
ers, regardless of size, except thermally
protected devices included in fluores-
cent light ballasts, shall be installed in
the records storage areas. All electrical
wiring shall be in metal conduit, ex-
cept that armored cable may be used
where flexible connections to light fix-
tures are required.

(11) All records storage and adjoining
areas shall be protected by automatic
wetpipe sprinklers. Automatic sprin-
klers are specified herein because they
provide the most effective fire protec-
tion for high-piled storage of paper
records on open-type shelving.

NOTE: Other automatic extinguishing sys-
tems or protective measures may provide an
acceptable level of fire-loss risk depending
upon specific conditions, such as type or im-
portance of the records, the type and stack-
ing height of the storage equipment used; or

how the space is designed, controlled, and
operated (as well as its value). Agencies may
elect to use alternate standards, as appro-
priate to their needs, such as those issued by
the National Fire Protection Association
(see NFPA 13, NFPA 231, NFPA 231C, NFPA
232, and NFPA 232AM). Also, agencies may
consult the Chief of the Accident and Fire
Prevention Branch in the GSA regional of-
fice about these or other systems and protec-
tive measures.

(12) The sprinkler system shall be
rated at 286 degrees Fahrenheit and de-
signed to provide 0.30 gpm per square
foot for the most remote 1,500 square
feet of floor area with a minimum flow-
ing pressure of 7.0 psi at the most re-
mote sprinkler head. Installation shall
be in accordance with Standard Num-
ber 13 of the National Fire Protection
Association.

(13) Maximum spacing of the sprin-
kler heads shall be on a 10-foot grid and
the positioning of the heads shall pro-
vide complete, unobstructed coverage,
with a clearance of not less than 18
inches from the top of the highest
stored materials.

(14) The sprinkler system shall be
equipped with a water-flow alarm con-
nected to a continuously staffed fire
department or central station, with re-
sponsibility for immediate response.

(15) A manual fire alarm system shall
be provided with central station serv-
ice or other automatic means of notify-
ing the municipal fire department. A
manual alarm pull station shall be lo-
cated adjacent to each exit. Supple-
mental manual alarm stations are per-
mitted within the records storage
areas.

(16) All water cutoff valves in the
sprinkler system shall be equipped
with automatic closure alarm con-
nected to a continously staffed station,
with responsibility for immediate re-
sponse.

(17) A dependable water supply free of
interruption shall be provided. This
normally requires a backup supply sys-
tem having sufficient pressure and ca-
pacity to meet both firehose and sprin-
kler requirements for 2 hours.

(18) Interior firehose stations
equipped with a 11⁄2-inch diameter hose
shall be provided in the records storage
areas, enabling any point in the
records storage area to be reached by a
50-foot hose stream from a 100-foot
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hose lay. The fire hoses shall not be
provided, however, unless training in
the handling and use of small hoses,
protective gear, and breathing equip-
ment has been given, and these protec-
tive items are available for brigade
members.

(19) In addition to the designed sprin-
kler flow demand, 500 gpm shall be pro-
vided for hose stream demand. The
hose stream demand shall be cal-
culated into the system at the base of
the main sprinkler riser.

(20) Fire hydrants should be located
within 250 feet of each exterior en-
trance or other access to the records
center that could be used by fire-
fighters. All hydrants should be at
least 50 feet away from the building
walls and adjacent to a roadway usable
by fire apparatus.

(21) Portable water-type fire extin-
guishers (21⁄2-gallon stored pressure-
type) shall be provided at each fire
alarm striking station.

(22) Catwalks may be provided in the
aisles between the metal stacks in
high-activity records storage areas
without provision of sprinklers under
the walkway. Where provided, the
walking surface of the catwalks shall
be of expanded metal at least 0.09-inch
thickness with a 2-inch mesh length.
The surface opening ratio shall be
equal to or greater than that outlined
in Military Specification (MIL–M–
17194C) of March 8, 1955. The sprinkler
water demand for protection over bays
with catwalks where records are not
oriented perpendicular to the aisles
shall be calculated hydraulically to
give 0.3 gpm per square foot for the
most remote 2,000 square feet.

(23) Storage of hazardous cellulose ni-
trate film requires special facilities not
covered by the above standards. (See
NFPA 40 and NFPA 232.)

(c) Archives. (1) Archival materials,
whether on paper, plastic, or other
media, generally require a much higher
level of protection than temporary
records, such as environmentally con-
trolled and filtered storage space, and
other safety measures not included in
this section on agency records centers.

(2) Firesafety criteria for archives
shall be the same as that for records
centers, except that fire detection shall
be incorporated into the archival stor-

age areas in accordance with NFPA
Standard 72E, and fire divisions in the
archival storage areas may be reduced
in size to reflect a management deci-
sion on the maximum amount of ar-
chives subject to damage or loss from
fire.

[45 FR 5705, Jan. 24, 1980, as amended at 47
FR 34787, Aug. 11, 1982. Redesignated at 50 FR
15723, Apr. 19, 1985, and 55 FR 27433, July 2,
1990]

§ 1228.224 Requests for authority to es-
tablish or relocate records centers.

No agency records center shall be es-
tablished or relocated from one city to
another without the prior written ap-
proval of NARA.

(a) Exclusions. For purposes of this
section, the term ‘‘agency records cen-
ter’’ excludes:

(1) Records staging areas containing
either less than 5,000 square feet of
storage space or less than 25,000 cubic
feet of records each used by agencies
for the temporary storage of materials
before their transfer to a records cen-
ter or other disposition, provided no
records are held in these staging areas
more than 5 years. The facility stand-
ards in § 1228.222 apply to these staging
areas.

(2) Records holding areas of either
less than 5,000 square feet of floor space
or less than 25,000 cubic feet of holdings
each used solely for the storage of non-
current records that are not suitable
for transfer to a records center or ar-
chives for economic, high security,
technical servicing, or other reasons.
The facility standards is § 1228.222 apply
to these records areas.

(b) Content of requests. Requests for
authority to establish or relocate an
agency records center shall be submit-
ted in writing to the Archivist of the
United States. These requests shall
specify:

(1) Proposed location of the agency
records center,

(2) Space to be occupied in gross
square feet,

(3) Nature and quantity of records to
be stored,

(4) Total personnel to be employed,
and

(5) Justification for the proposed cen-
ter which shall include a comparison
between the annual cost per cubic foot
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to store the records in the agency
records centers and the cost to store
the same records in a NARA Federal
records center. An analysis of NARA’s
Federal records center space and equip-
ment cost may be obtained from the
Office of Federal Records Centers (NC),
National Archives, Washington, DC
20408. The justification also should in-
dicate whether the records to be stored
in the agency center have high security
classification, require specialized proc-
essing or high-cost indexing, or are to
be used by technical agency personnel
stationed at the records center.

(c) Approval of requests. Requests for
the establishment or relocation of an
agency records center will be approved
by the Archivist of the United States
when greater economy or efficiency
can be achieved through its operation
than by the use of a Federal records
center operated by NARA.

[45 FR 5705, Jan. 24, 1980, as amended at 47
FR 34788, Aug. 11, 1982; 50 FR 82, Jan. 2, 1985.
Redesignated at 50 FR 15723, Apr. 19, 1985,
and 55 FR 27433, July 2, 1990]

PART 1230—MICROGRAPHIC
RECORDS MANAGEMENT

Subpart A—General

Sec.
1230.1 Scope of part.
1230.2 Authority.
1230.3 Publications incorporated by ref-

erence.
1230.4 Definitions.

Subpart B—Program Requirements

1230.7 Agency responsibilities.

Subpart C—Standards for Microfilming
Records

1230.10 Disposition authorization.
1230.12 Preparatory steps prior to filming.
1230.14 Film and image requirements for

permanent records or unscheduled
records.

1230.16 Film and image requirements for
temporary records, duplicates, and user
copies.

Subpart D—Standards for the Storage, Use
and Disposition of Microform Records

1230.20 Storage.
1230.22 Inspection.
1230.24 Use of microform records.
1230.26 Disposition of microform records.

Subpart E—Centralized Micrographic
Services

1230.50 Services available.
1230.52 Fees for services.

AUTHORITY: 44 U.S.C. 2907, 3302 and 3312.

Subpart A—General

SOURCE: 55 FR 27435, July 2, 1990, unless
otherwise noted.

§ 1230.1 Scope of part.

This part provides standards for
using micrographic technology in the
creation, use, storage, inspection, re-
trieval, preservation, and disposition of
Federal records.

[58 FR 49194, Sept. 22, 1993]

§ 1230.2 Authority.

As provided in 44 U.S.C. chapters 29
and 33, the Archivist of the United
States is authorized to establish stand-
ards for the reproduction of records by
photographic and microphotographic
processes with a view to the disposal of
original records; to establish uniform
standards within the Government for
the creation, storage, use, and disposi-
tion of processed microform records;
and to establish, maintain, and operate
centralized microfilming services for
Federal agencies.

§ 1230.3 Publications incorporated by
reference.

(a) General. The following publica-
tions cited in this section are hereby
incorporated by reference into Part
1230. They are available from the issu-
ing organizations at the addresses list-
ed in this section. They are also avail-
able for inspection at the Office of the
Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.
This incorporation by reference was ap-
proved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR Part 51. These mate-
rials are incorporated as they exist on
the date of approval, and a notice of
any change in these materials will be
published in the FEDERAL REGISTER.

(b) American National Standards Insti-
tute (ANSI and International (ISO) stand-
ards. ANSI and ISO standards cited in



566

36 CFR Ch. XII (7–1–97 Edition)§ 1230.4

this part are available from the Amer-
ican National Standards Institute, 11
West 42nd St., New York, NY 10036.

ANSI/NAPM IT9.1–1992, American National
Standard for Imaging Media (Film)—Silver-
Gelatin Type—Specifications for Stability.

ANSI IT9.2–1991, American National Stand-
ard for Imaging Media—Photographic Proc-
essed Films, Plates, and Papers—Filing En-
closures and Storage Containers.

ANSI IT9.11–1991, American National
Standard for Imaging Media—Processed
Safety Photographic Film—Storage.

ANSI IT2.19–1990, American National
Standard for Photography—Density Meas-
urements—Geometric Conditions for Trans-
mission Density.

ANSI/ISO 5/3–1984, ANSI PH2.18–1985, Pho-
tography (Sensitometry)—Density Measure-
ments—Spectral Conditions.

(c) Association of Information and
Image Management (AIIM) Standards.
The following AIIM standards are
available from the Association of Infor-
mation and Image Management, 1100
Wayne Avenue, suite 1100, Silver
Spring, MD 20910. AIIM standards that
are identified as Federal Information
Processing Standards (FIPS) are also
available from the address shown in
paragraph (d).

ANSI/AIIM MS1–1988, Recommended Prac-
tice for Alphanumeric Computer-Output
Microforms—Operational Practices for In-
spection and Quality Control. (FIPS 82).

ANSI/AIIM MS5–1991, Microfiche. (FIPS 54–
1).

ANSI/AIIM MS14–1988, Specifications for
16mm and 35mm Roll Microfilm. (FIPS 54–1).

ANSI/AIIM MS19–1987, Recommended Prac-
tice for Identification of Microforms.

ANSI/AIIM MS23–1991, Practice for Oper-
ational Procedures/Inspection and Quality
Control of First-generation, Silver Microfilm
of Documents.

ANSI/AIIM MS32–1987, Microrecording of
Engineering Source Documents on 35mm
Microfilm.

ANSI/AIIM MS41–1988, Unitized Microfilm
Carriers (Aperture, Camera, Copy, and Image
Cards).

ANSI/AIIM MS43–1988, Recommended Prac-
tice for Operational Procedures/Inspection
and Quality Control for Duplicate
Microforms of Documents and From COM.

ANSI/AIIM MS45–1990, Recommended Prac-
tice for Inspection of Stored Silver-Gelatin
Microforms for Evidence of Deterioration.

ANSI/ISO 3334–1991, ANSI/AIIM MS51–1991,
Micrographics—ISO Resolution Test Chart
No. 2—Description and Use.

(d) National Institute of Standards and
Technology (NIST) publications. The fol-

lowing publication is available from
the National Institute of Standards
and Technology, Office of Standard
Reference Materials, Rm. B311 Chem-
istry, Gaithersburg, MD 20899.

NIST–SRM 1010a, Microcopy Resolution
Test Chart (ISO Test Chart No. 2), certified
June 1, 1990.

[58 FR 49194, Sept. 22, 1993]

§ 1230.4 Definitions.
For the purpose of this part the fol-

lowing definitions shall apply:
Archival microfilm. A photographic

film that meets the standards de-
scribed in § 1230.14 and that is suitable
for the preservation of permanent
records when stored in accordance with
§ 1230.20(a). Such film must conform to
film designated as LE 500 in ANSI/
NAPM IT9.1–1992.

Background density. The opacity of
the area of the microform not contain-
ing information.

Computer-assisted retrieval (CAR) sys-
tem. A records storage and retrieval
system, normally microfilm-based,
that uses a computer for indexing,
automatic markings such as blips or
bar codes for identification, and auto-
matic devices for reading those mark-
ings and, in some applications, for
transporting the film for viewing.

Computer Output Microfilm (COM).
Microfilm containing data produced by
a recorder from computer generated
signals.

Facility. An area set aside for equip-
ment and operations required in the
production or reproduction of
microforms either for internal use or
for the use of other organizational ele-
ments of the Federal Government.

Microfilm. (a) Raw (unexposed and un-
processed) fine-grain, high resolution
photographic film with characteristics
that make it suitable for use in micro-
graphics;

(b) The process of recording micro-
images on film; or

(c) A fine-grain, high resolution pho-
tographic film containing an image
greatly reduced in size from the origi-
nal.

Microform. A term used for any form
containing microimages.

Microimage. A unit of information
such as a page of text or a drawing,



567

National Archives and Records Administration § 1230.10

that has been made too small to be
read without magnification.

Permanent record. Any record (see def-
inition in 44 U.S.C. 3301) that has been
determined by the Archivist of the
United States to have sufficient histor-
ical or other value to warrant its con-
tinued preservation by the Govern-
ment.

Temporary record. Any record ap-
proved by the Archivist of the United
States for disposal, either immediately
or after a specified retention period.
Temporary records may warrant
microfilming for economies of storage
and distribution.

Unscheduled record. Any record that
has not been appraised by NARA, i.e., a
record that has neither been approved
for disposal nor designated as perma-
nent by the Archivist of the United
States in accordance with part 1228 of
this chapter.

Use or work copies. Duplicates of
original film which are prepared for
use as reference copies or as duplica-
tion masters for recurring or large-
scale duplication. These copies are not
to be confused with the preservation
master copies which are stored under
the conditions in § 1230.20 and which are
not to be used for reference purposes.

[55 FR 27435, July 2, 1990, as amended at 58
FR 49195, Sept. 22, 1993]

Subpart B—Program Requirements
SOURCE: 58 FR 49195, Sept. 22, 1993, unless

otherwise noted.

§ 1230.7 Agency responsibilities.
The head of each Federal agency

must ensure that the management of
microform records incorporates the fol-
lowing elements:

(a) Assigning responsibility to de-
velop and implement an agencywide
program for managing all records on
microform media and notifying the Na-
tional Archives and Records Adminis-
tration (NI), Washington, DC 20408 of
the name and title of the person as-
signed the responsibility.

(b) Integrating the management of
microform records with other records
and information resources manage-
ment programs of the agency.

(c) Incorporating microform records
management objectives, responsibil-

ities, and authorities in pertinent
agency directives and disseminating
them throughout the agency as appro-
priate.

(d) Establishing procedures for ad-
dressing records management concerns,
including recordkeeping and disposi-
tion requirements, before approving
new microform records systems or en-
hancements to existing systems.

(e) Ensuring that adequate training
is provided for the managers and users
of microform records.

(f) Developing and securing NARA
approval of records schedules covering
microform records, and ensuring proper
implementation of the schedule provi-
sions.

(g) Ensuring that computerized in-
dexes associated with microform
records, such as in a computer-assisted
retrieval (CAR) system, are scheduled
in accordance with part 1234 of this
chapter.

(h) Reviewing the agency’s program
periodically to ensure compliance with
NARA standards in this part for the
creation, storage, use, inspection, and
disposition of microform records.

Subpart C—Standards for
Microfilming Records

SOURCE: 55 FR 27436, July 2, 1990, unless
otherwise noted.

§ 1230.10 Disposition authorization.
(a) Permanent or unscheduled records.

Agencies must schedule the disposition
of both source documents (originals)
and microforms by submitting Stand-
ard Form (SF) 115, Request for Records
Disposition Authority, to NARA in ac-
cordance with part 1228 of this chapter.
Source documents may not be disposed
of before NARA authorization is re-
ceived. The original records shall not
be destroyed after microfilming when
NARA determines that the original
records have intrinsic value or when
NARA concludes that the microforms
present reference problems because of
the access restrictions, including secu-
rity classification, or other character-
istics of the original records.

(1) Agencies using microfilming
methods and procedures meeting the
standards in § 1230.14 shall include on
the SF 115 the following certification:



568

36 CFR Ch. XII (7–1–97 Edition)§ 1230.12

‘‘This certifies that the records de-
scribed on this form were (or will be)
microfilmed in accordance with the
standards set forth in 36 CFR part
1230.’’

(2) Agencies using microfilming
methods, materials and procedures
that do not meet the standards in
§ 1230.14(a) shall include on the SF 115 a
description of the system and stand-
ards used.

(3) Agencies proposing to retain and
store the silver original microforms of
permanent records after disposal of the
original records shall include on the SF
115 a statement that the agency’s stor-
age conditions shall comply with the
standards of § 1230.20 and that the in-
spections required by § 1230.22 will be
performed.

(b) Temporary records. Agencies do not
need to obtain further NARA approval
before disposing of scheduled tem-
porary records that have been micro-
filmed. The approved retention period
for temporary records shall be applied
to microform copies of such records;
the original records shall be destroyed
upon verification of the microfilm, un-
less legal requirements preclude early
destruction of the originals.

§ 1230.12 Preparatory steps prior to
filming.

(a) The integrity of the original
records authorized for disposal shall be
maintained by ensuring that the
microforms are adequate substitutes
for the original records and serve the
purpose for which such records were
created or maintained. Copies shall be
complete and contain all information
shown on the originals.

(b) The records shall be arranged,
identified, and indexed so that any par-
ticular document or component of the
records can be located. Each microform
roll or fiche shall include accurate ti-
tling information on a titling target or
header. At a minimum, titling infor-
mation shall include the name of the
agency and organization; the title of
the records; the number or identifier
for each unit of film; the security clas-
sification, if any; and the inclusive
dates, names, or other data identifying
the records to be included on a unit of
film. For fiche, complete titling infor-
mation may be placed as a microimage

in frame 1 if the information will not
fit on the header.

(c) Each microform shall contain an
identification target showing the date
of filming. When necessary to give the
film copy better legal standing, the
target shall also identify the person
authorizing the microfilming. See
ANSI/AIIM MS19–1987 for standards for
identification targets.

(d) The following formats are manda-
tory standards for microforms.

(1) Roll film—(i) Source documents. The
formats described in ANSI/AIIM MS14–
1988 must be used for microfilming
source documents on 16mm and 35mm
roll film. A reduction ratio no greater
than 1:24 is recommended for type-
written or correspondence types of doc-
uments. See ANSI/AIIM MS23–1991 for
determining the appropriate reduction
ratio and format for meeting the image
quality requirements. When microfilm-
ing on 35mm film for aperture card ap-
plications, the format dimensions in
ANSI/AIIM MS32–1987, Table 1 are man-
datory, the aperture card format ‘‘D
Aperture’’ shown in ANSI/AIIM MS41–
1988, Figure 1, must be used. The com-
ponents of the aperture card, including
the paper and adhesive, must conform
to the requirements of ANSI IT9.2–1991.
The 35mm film used in the aperture
card application must conform to film
designated as LE500 in ANSI/NAPM
IT9.1–1992.

(ii) COM. Computer output microfilm
(COM) generated images shall be the
simplex mode described in ANSI/AIIM
MS14–1988 at an effective ratio of 1:24
or 1:48 depending upon the application.

(2) Microfiche. For microfilming
source documents or computer gen-
erated information (COM) on micro-
fiche, the appropriate formats and re-
duction ratios prescribed in ANSI/AIIM
MS5–1990 must be used as specified for
the size and quality of the documents
being filmed. See ANSI/AIIM MS23–1991
for determining the appropriate reduc-
tion ratio and format for meeting the
image quality requirements.

(e) Index placement—(1) Source docu-
ments. When filming original (source)
documents, all indexes, registers, or
other finding aids, if microfilmed, shall
be placed either in the first frames of
the first roll of film or in the last
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frames of the last roll of film of a se-
ries or in the last frames of the last
microfiche or microfilm jacket of a se-
ries.

(2) COM. Computer-generated
microforms shall have the indexes fol-
lowing the data on a roll of film or in
the last frames of a single microfiche,
or the last frames of the last fiche in a
series. Other index locations may be
used only if dictated by special system
constraints.

[55 FR 27436, July 2, 1990, as amended at 58
FR 49195, Sept. 22, 1993; 60 FR 13908, Mar. 15,
1995]

§ 1230.14 Film and image requirements
for permanent records or unsched-
uled records.

(a) Application. The following stand-
ards apply to the microfilming of per-
manent records where the original
paper record will be destroyed or other-
wise disposed of. Systems that produce
original permanent records on micro-
film with no paper originals, such as
computer output microfilm (COM),
must be designed so that they produce
microfilm which meets the standards
of this section. Unscheduled records
from systems such as COM must also
meet the standards of this section.
Prior NARA approval of a SF 115 is re-
quired before unscheduled paper
records are disposed of after microfilm-
ing.

(b) Film stock standards. Only poly-
ester-based silver gelatin type film
that conforms to ANSI/NAPM IT9.1–
1992 for LE 500 film must be used in all
applications.

(c) Processing standards. Microforms
shall be processed so that the residual
thiosulfate ion concentration will not
exceed 0.014 grams per square meter in
accordance with ANSI/NAPM IT9.1–
1992. Processing shall be in accordance
with processing procedures in ANSI/
AIIM MS1–1988 and MS23–1991.

(d) Quality standards—(1) Resolution—
(i) Source documents. The method for
determining minimum resolution on
microforms of source documents shall
conform to the Quality Index Method

for determining resolution and antici-
pated losses when duplicating as de-
scribed in ANSI/AIIM MS23–1991 and
MS43–1988. Resolution tests shall be
performed using a NIST–SRM 1010a,
Microcopy Resolution Test Chart (a
calibrated and certified photographic
reproduction) as specified in ISO 3334–
1991 (the standard practice for using
the test chart), and the patterns will be
read following the instructions of ISO
3334–1991. The character used to deter-
mine the height used in the Quality
Index formula shall be the smallest
character used to display information.
A Quality Index of five is required at
the third generation level.

(ii) COM. Computer output
microforms (COM) shall meet the re-
quirements of ANSI/AIIM MS1–1988.

(2) Background density of images. The
background ISO standard visual diffuse
transmission density on microforms
shall be appropriate to the type of doc-
uments being filmed. The procedure for
density measurement is described in
ANSI/AIIM MS23–1991 and the den-
sitometer shall be in accordance with
ANSI/ISO 5/3–1984, for spectral condi-
tions and ANSI IT2.19–1990, for geo-
metric conditions for transmission den-
sity. Recommended visual diffuse
transmission background densities for
images of documents are as follows:

Clas-
sifica-
tion

Description of document
Back-

ground
density

Group
1.

High-quality, high-contrast printed books,
periodicals, and black typing.

1.3–1.5

Group
2.

Fine-line originals, black opaque pencil
writing, and documents with small high-
contrast printing.

1.15–1.4

Group
3.

Pencil and ink drawings, faded printing,
and very small printing, such as foot-
notes at the bottom of a printed page.

1.0–1.2

Group
4.

Low-contrast manuscripts and drawings,
graph paper with pale, fine-colored
lines; letters typed with a worn ribbon;
and poorly printed, faint documents.

0.8–1.0

Group
5.

Poor-contrast documents (special excep-
tion).

0.7–0.85

Recommended visual diffuse trans-
mission densities for computer gen-
erated images are as follows:
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Film type Process Density measurement method Min.
Dmax*

Max.
Dmin*

Mini-
mum

density
dif-

ference

Silver gelatin ............................ Conventional ............................ Printing or diffuse ..................... 0.75 0.15 0.60
Silver gelatin ............................ Full reversal ............................. Printing ..................................... 1.50 0.20 1.30

*Character or line density, measured with a microdensitometer or by comparing the film under a microscope with an image of
a known density.

(3) Base plus fog density of films. The
base plus fog density of unexposed,
processed films should not exceed 0.10.
When a tinted base film is used, the
density will be increased. The dif-
ference must be added to the values
given in the tables in paragraph (d)(2)
of this section.

(4) Line or Stroke Width. Due to opti-
cal limitations in most photographic
systems, film images of thin lines ap-
pearing in the original document will
tend to fill in as a function of their
width and density. Therefore, as the re-
duction ratio of a given system is in-
creased, the background density shall
be reduced as needed to ensure that the
copies produced will contain legible
characters.

[55 FR 27436, July 2, 1990, as amended at 58
FR 49195, Sept. 22, 1993]

§ 1230.16 Film and image requirements
for temporary records, duplicates,
and user copies.

(a) Temporary records with a retention
period over 99 years. Agencies must fol-
low the film and image requirements in
§ 1230.14.

(b) Other temporary records. Agencies
must select an appropriate film stock
that meets agency needs for temporary
microforms to be kept for less than 100
years and ensures the preservation of
the microforms for their full retention
period. NARA does not require use of
particular standards for processing
microfilm of such temporary records;
agencies may consult appropriate ANSI
standards or manufacturer’s instruc-
tions.

[58 FR 49196, Sept. 22, 1993]

Subpart D—Standards for the Stor-
age, Use and Disposition of
Microform Records

SOURCE: 55 FR 27438, July 2, 1990, unless
otherwise noted.

§ 1230.20 Storage.

(a) Permanent and unscheduled
records. The extended term storage con-
ditions specified in ANSI IT9.11–1991
and ANSI IT9.2–1991 are required for
storing permanent and unscheduled
microform records, except that the rel-
ative humidity of the storage area
must be a constant 35% RH, plus or
minus 5%. Non-silver copies of perma-
nent or unscheduled microforms must
not be stored in the same storage area
as silver gelatin originals or duplicate
copies.

(b) Temporary records. Temporary
microform records must be stored
under conditions that will ensure their
preservation for their full retention pe-
riod. Agencies may consult ANSI
IT9.11–1991 and ANSI IT9.2–1991 to de-
termine appropriate storage condi-
tions; however, NARA does not require
adherence to this standard for tem-
porary records.

[58 FR 49196, Sept. 22, 1993]

§ 1230.22 Inspection.
(a) Permanent and unscheduled

records.
(1) Master films of permanent records

microfilmed in order to dispose of the
original records, master films of per-
manent records originally created on
microfilm, and other master films
scheduled for transfer to the National
Archives, must be inspected by the
agency creating the film when the
films are 2 years old and, until they are
transferred to a Federal records center
or to the National Archives, every 2
years thereafter. The inspection must
be made in accordance with ANSI/AIIM
MS45–1990.

(2) Microforms cannot be accepted for
deposit with the National Archives of
the United States until the first in-
spection (occurring after the
microforms are 2 years old) has been
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performed. Permanent microforms may
be transferred to a Federal records cen-
ter only after the agency has per-
formed the first inspection or has cer-
tified that the microforms will be in-
spected by the agency, an agency con-
tractor, or the Federal records center
(on a reimbursable basis) when they be-
come 2 years old.

(3) To facilitate inspection, an inven-
tory of microfilm must be maintained,
listing each microform series/publica-
tion by production date, producer,
processor, format, and results of pre-
vious inspections.

(4) The elements of the inspection
shall consist of:

(i) An inspection for aging blemishes
following ANSI/AIIM MS45–1990;

(ii) A rereading of resolution targets;
(iii) A remeasurement of density; and
(iv) A certification of the environ-

mental conditions under which the
microforms are stored, as specified in
§ 1230.20(a).

(5) An inspection report must be pre-
pared, and a copy must be furnished to
NARA in accordance with § 1230.26(b).
The inspection report must contain:

(i) A summary of the inspection find-
ings, including:

(A) A list of batches by year that in-
cludes the identification numbers of
microfilm rolls and microfiche in each
batch;

(B) The quantity of microforms in-
spected;

(C) An assessment of the overall con-
dition of the microforms;

(D) A summary of any defects discov-
ered, e.g., redox blemishes or base de-
formation; and

(E) A summary of corrective action
taken.

(ii) A detailed inspection log created
during the inspection that contains the
following information:

(A) A complete description of all
records inspected (title; roll or fiche
number or other unique identifier for
each unit of film inspected; security
classification, if any; and inclusive
dates, names, or other data identifying
the records on the unit of film);

(B) The date of inspection;
(C) The elements of inspection (see

subparagraph (a)(4) of this section);
(D) Any defects uncovered; and
(E) The corrective action taken.

(6) An agency having in its custody a
master microform that is deteriorat-
ing, as shown by the inspection, shall
prepare a silver duplicate in accord-
ance with § 1230.14 to replace the dete-
riorating master. The duplicate film
will be subject to the 2-year inspection
requirement before transfer to a Fed-
eral Record Center or to the National
Archives.

(7) Inspection must be performed in
an environmentally controlled area in
accordance with ANSI/AIIM MS45–1990.

(b) Temporary records. Inspection by
sampling procedures described in
§ 1230.22(a) is recommended but not re-
quired.

[55 FR 27438, July 2, 1990, as amended at 58
FR 49196, Sept. 22, 1993]

§ 1230.24 Use of microform records.
(a) The silver gelatin original

microform or duplicate silver gelatin
microform created in accordance with
§ 1230.14 of this part (archival
microform) must not be used for ref-
erence purposes. Duplicates must be
used for reference and for further dupli-
cation on a recurring basis or for large-
scale duplication, as well as for dis-
tribution of records on microform.
Agency procedures must ensure that
the archival microform remains clean
and undamaged during the process of
making a duplicating master.

(b) Agencies retaining the original
record in accordance with an approved
records disposition schedule may apply
agency standards for the use of
microform records.

[55 FR 27438, July 2, 1990, as amended at 58
FR 49196, Sept. 22, 1993]

§ 1230.26 Disposition of microform
records.

The disposition of microform records
shall be carried out in the same man-
ner prescribed for other types of
records in part 1228 of this chapter with
the following additional requirements:

(a) The silver gelatin original (or du-
plicate silver gelatin microform cre-
ated in accordance with § 1230.14) plus
one microform copy of each permanent
record microfilmed by an agency, must
be transferred to an approved agency
records center, the National Archives
of the United States, or to a Federal
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records center, at the time that the
records are to be transferred in accord-
ance with the approved records disposi-
tion schedule, SF 258, or other author-
ization for transfer. Non-silver copies
must be packaged separately from the
silver gelatin original or silver dupli-
cate microform copy and labeled clear-
ly as non-silver copies.

(b) The microforms shall be accom-
panied by:

(1) Information identifying the agen-
cy and organization; the title of the
records; the number or identifier for
each unit of film; the security classi-
fication, if any; the inclusive dates,
names, or other data identifying the
records to be included on a unit of film;

(2) Any finding aids relevant to the
microform that are not contained in
the microform; and

(3) The inspection log forms and in-
spection reports required by § 1230.22(a)
(5) and (6).

(c) The information required in this
paragraph (b) shall be attached to the
SF 135 when records are being trans-
ferred to a Federal records center and
to the SF 258 when records are being
transferred to the legal custody of the
National Archives.

[55 FR 27438, July 2, 1990, as amended at 58
FR 49196, Sept. 22, 1993]

Subpart E—Centralized
Micrographic Services

§ 1230.50 Services available.

NARA provides reimbursable micro-
filming services at many of its Federal
records centers, including the prepara-
tion, indexing, and filming of records,
inspection of film, and labeling of film
containers. Agencies desiring micro-
filming services should contact the Of-
fice of Federal Records Centers, Na-
tional Archives (NC), Washington, DC
20408, or the director of the Federal
records center serving the agency’s
records (see § 1228.150 of this chapter).

[50 FR 26935, June 28, 1985. Redesignated at 55
FR 27435, July 2, 1990]

§ 1230.52 Fees for services.

The fees for microfilming services
will be announced in NARA bulletins.

For microfilming services not listed,
contact the office shown in § 1230.50.

[50 FR 26935, June 28, 1985. Redesignated at 55
FR 27435, July 2, 1990]

PART 1232—AUDIOVISUAL
RECORDS MANAGEMENT

Subpart A—General

Sec.
1232.1 Applicability and scope.
1232.2 Objectives.
1232.10 Definitions.

Subpart B—Audiovisual Records
Management

1232.20 Agency program responsibilities.
1232.22 Nitrocellulose film.
1232.24 Unstable cellulose-acetate film.
1232.26 Storage conditions.
1232.28 Maintenance and operations.
1232.30 Choosing formats.
1232.32 Disposition.

AUTHORITY: 44 U.S.C. 2904 and 3101; and
OMB Circular A–130.

SOURCE: 61 FR 32337, June 24, 1996, unless
otherwise noted.

Subpart A—General

§ 1232.1 Applicability and scope.

This part prescribes policies and pro-
cedures for managing audiovisual
records to ensure adequate and proper
documentation and authorized, timely,
and appropriate disposition.

§ 1232.2 Objectives.

The objectives of audiovisual records
management are to achieve the effec-
tive creation, maintenance, use, and
disposition of audiovisual and related
records by establishing standards for
maintenance and disposition, physical
security, and preservation and by re-
viewing recordkeeping practices on a
continuing basis to improve proce-
dures.

§ 1232.10 Definitions.

For the purposes of this part, the fol-
lowing definitions shall apply (see also
§ 1220.14 of this chapter for other defini-
tions).

Audiovisual. Any pictorial or aural
means of communicating information.
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Audiovisual equipment. Equipment
used for recording, producing, duplicat-
ing, processing, broadcasting, distrib-
uting, storing or exhibiting audiovisual
materials or for providing any audio-
visual services.

Audiovisual production. An organized
and unified presentation, developed ac-
cording to a plan or script, containing
visual imagery, sound, or both, and
used to convey information. An audio-
visual production generally is a self-
contained presentation. Audiovisual
productions may include motion media
with synchronous sound such as mo-
tion picture film, videotape or other
video formats, audio recordings, and
other media such as synchronized
audio and visual presentations such as
multimedia productions.

Audiovisual records. Records in pic-
torial or aural form that include still
and motion media, sound recordings,
graphic works, mixed media, and relat-
ed finding aids and production files.

Subpart B—Audiovisual Records
Management

§ 1232.20 Agency program responsibil-
ities.

Each Federal agency, in providing for
effective controls over the creation of
records, shall establish an appropriate
program for the management of audio-
visual records. This program shall be
governed by the following require-
ments:

(a) Prescribe the types of records to
be created and maintained so that
audiovisual activities and their prod-
ucts are properly documented. (Regula-
tions on the appropriate types of per-
manent audiovisual records are located
in § 1228.184 of this chapter.)

(b) Ensure that adequate training is
provided to:

(1) Agency personnel responsible for
the disposition of audiovisual records;

(2) Contractor personnel who have
temporary custody of audiovisual
records; and,

(3) All users who create, handle, or
maintain audiovisual records or oper-
ate equipment for their use.

(c) Ensure that contract provisions
protect the Government’s legal title
and control over audiovisual records
and related documentation produced or

maintained by contract. Ensure that
contract provisions identify as
deliverables any working papers/files
that are needed for adequate and prop-
er documentation. Include a provision
that permits the Government to in-
spect contractor facilities used for the
storage and handling of permanent or
unscheduled audiovisual records. Agen-
cies shall inspect such facilities at
least once each year.

(d) Keep inventories indicating the
location of all generations of audio-
visual records, whether in agency stor-
age or in another facility such as a lab-
oratory or library distribution center.

(e) Schedule disposition of all audio-
visual records as soon as practicable
after creation. General Records Sched-
ule 21 provides mandatory disposal au-
thorization for temporary audiovisual
records common to most Federal of-
fices. Agencies must submit an SF 115,
Request for Records Disposition Au-
thority, to NARA to obtain authoriza-
tion for the disposition of all other
audiovisual records. The schedules cov-
ering permanent records must specify
the different record elements identified
in § 1228.184, and must always include
related finding aids.

(f) Periodically review agency audio-
visual recordkeeping practices for con-
formance with requirements and take
necessary corrective action.

§ 1232.22 Nitrocellulose film.
Nitrocellulose-base film once used in

the manufacture of sheet film and mo-
tion pictures may be occasionally
found in records storage areas. The ni-
trocellulose base, a substance akin to
gun cotton, is chemically unstable and
highly inflammable.

(a) Agencies must remove nitrocellu-
lose film materials from records stor-
age areas.

(b) Agencies must immediately no-
tify NARA about the existence of ni-
trocellulose film materials because of
their age and instability. NARA will
determine if they may be destroyed or
destroyed after a copy is made for
transfer, as appropriate.

(c) If NARA appraises nitrate film
materials as disposable, but the agency
wishes to retain them, agencies must
follow the guidance in NFPA 40–1994,
Standard for the Storage and Handling
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of Cellulose Nitrate Motion Picture
Film, which is incorporated by ref-
erence. NFPA 40–1994 is available from
the National Fire Protection Associa-
tion, Batterymarch Park, Quincy, MA
02269. This standard is also available
for inspection at the Office of the Fed-
eral Register, 800 North Capitol Street,
NW., suite 700, Washington, D.C. This
incorporation by reference was ap-
proved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. These mate-
rials are incorporated by reference as
they exist on the date of approval and
a notice of any change in these mate-
rials will be published in the FEDERAL
REGISTER.

(d) The packing and shipping of ni-
trate film are governed by the follow-
ing Department of Transportation reg-
ulations: 49 CFR 172.101, Hazardous ma-
terials table; 172.504, Transportation;
173.24, Standard requirements for all
packages; and 173.177, Motion picture
film and X- ray film—nitrocellulose
base.

§ 1232.24 Unstable cellulose-acetate
film.

Cellulose-acetate film, also known as
safety film, is nonflammable and does
not represent the same degree of haz-
ard as nitrate film materials. Nonethe-
less, cellulose-acetate film also dete-
riorates over time. Temperature, hu-
midity, harmful storage enclosures,
and gaseous products influence the rate
of deterioration. Agencies shall inspect
cellulose-acetate film periodically for
an acetic odor, wrinkling, or the pres-
ence of crystalline deposits on the edge
or surface of the film that indicate de-
terioration. Agencies shall notify
NARA within 30 days after inspection
about deteriorating permanent or un-
scheduled audiovisual records com-
posed of cellulose acetate so that they
can be copied.

§ 1232.26 Storage conditions.
Agencies must:
(a) Provide audiovisual records stor-

age facilities that are secure from un-
authorized access and make them safe
from fire, water, flood, chemical or gas
damage and from other harmful condi-
tions. See NFPA 232A–1995, Guide for
Fire Protection for Archives and

Records Centers issued by the National
Fire Protection Association, which is
incorporated by reference. The stand-
ard is available from the National Fire
Protection Association, Batterymarch
Park, Quincy, MA 02269. This standard
is also available for inspection at the
Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, D.C. This incorporation
by reference was approved by the Di-
rector of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1CFR
part 51. These materials are incor-
porated by reference as they exist on
the date of approval and a notice of
any change in these materials will be
published in the FEDERAL REGISTER.

(b) Maintain good ambient storage
conditions for permanent or unsched-
uled audiovisual records. Generally,
the temperature should not exceed 70
degrees Fahrenheit and relative humid-
ity should be maintained between 30–
40% and not exceed 50%. Avoid fluc-
tuating temperatures and humidity.
Cooler temperatures and lower relative
humidity are recommended for the
storage of all film, to prolong the use-
ful life of the film base and image. Cold
temperatures combined with 30–35%
relative humidity are especially rec-
ommended to retard the fading of color
film. Optimal environmental condi-
tions are stated in ANSI/NAPM IT9.11–
1993, Imaging Media— Processed Safety
Photographic Films—Storage. If pos-
sible store all permanently scheduled
records in these conditions, and sched-
ule them to be transferred to the Na-
tional Archives as soon as possible.

(c) For the storage of permanent or
unscheduled records, use audiovisual
storage containers or enclosures made
of noncorroding metal, inert plastics,
paper products and other safe mate-
rials recommended and specified in
ANSI standards: ANSI/NAPM IT9.11–
1993, Imaging Media—Processed Safety
Photographic Films—Storage; and
ANSI IT9.2–1991, Imaging Media—Pho-
tographic Processed Films, Plates, and
Papers—Filing Enclosures and Storage
Containers. These standards, which are
incorporated by reference, are avail-
able from the American National
Standards Institute (ANSI), Inc., 11
West 42nd Street, New York, NY 10036.
These standards are also available for
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inspection at the Office of the Federal
Register, 800 North Capitol Street,
NW., suite 700, Washington, D.C. This
incorporation by reference was ap-
proved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. These mate-
rials are incorporated by reference as
they exist on the date of approval and
a notice of any change in these mate-
rials will be published in the FEDERAL
REGISTER.

(d) Store originals and use copies
(e.g., negatives and prints) separately,
whenever practicable.

(e) Store series of permanent and un-
scheduled x-ray films in accordance
with this section, and store series of
temporary x-ray films under conditions
that will ensure their preservation for
their full retention period, in accord-
ance with ANSI/NAPM IT9.11–1993, Im-
aging Media—Processed Safety Photo-
graphic Films—Storage. This require-
ment does not apply to x-rays that are
interspersed among paper records, as in
case files.

§ 1232.28 Maintenance and operations.
Agencies must:
(a) Handle audiovisual records in ac-

cordance with commonly accepted in-
dustry practices because of their ex-
treme vulnerability to damage. For
further information, consult the Amer-
ican National Standards Institute
(ANSI), Inc., 11 West 42nd Street, New
York, NY 10036; and the Society of Mo-
tion Picture and Television Engineers,
595 West Hartsdale Avenue, White
Plains, NY 10607.

(b) Use only personnel trained to per-
form their audiovisual duties and re-
sponsibilities and ensure that equip-
ment intended for projection or play-
back is in good working order.

(c) Loan permanent or unscheduled
audiovisual records to non-Federal re-
cipients only in conformance with the
provisions of part 1228 subpart E of this
chapter. Such records may be loaned to
other Federal agencies only if a record
copy is maintained in the agency’s cus-
tody.

(d) Take all steps necessary to pre-
vent accidental or deliberate alteration
or erasure of audiovisual records.

(e) Ensure that no information re-
corded on permanent or unscheduled

magnetic sound or video media is
erased.

(f) If different versions of audiovisual
productions (e.g., short and long ver-
sions or foreign-language versions) are
prepared, keep an unaltered copy of
each version for record purposes.

(g) Maintain the association between
audiovisual records and the finding
aids for them, such as captions and
published and unpublished catalogs,
and production files and similar docu-
mentation created in the course of
audiovisual production.

(h) Maintain disposable audiovisual
records separate from permanent ones
in accordance with General Records
Schedule 21 and a records schedule ap-
proved by NARA for the agency’s other
audiovisual records.

§ 1232.30 Choosing formats.

Agencies must:
(a) When ordering photographic ma-

terials for permanent or unscheduled
records, ensure that still picture nega-
tives and motion picture preprints
(negatives, masters, etc.) are composed
of polyester bases and are processed in
accordance with industry standards as
specified in ANSI/ISO 543–1990 (ANSI
IT9.6–1991) Photography—Photographic
Films—Specifications for Safety Film;
and, ANSI/NAPM IT9.1–1992 Imaging
Media (Film)—Silver-Gelatin Type—
Specifications for Stability, which are
incorporated by reference. (Currently,
not all motion picture stocks are avail-
able on a polyester base.) It is particu-
larly important to ensure that residual
sodium thiosulfate (hypo) on newly
processed black-and-white photo-
graphic film does not exceed .014 grams
per square meter. Require laboratories
to process film in accordance with this
standard. Excessive hypo will shorten
the longevity of film and accelerate
color fading. Process color film in ac-
cordance with the manufacturer’s rec-
ommendations. If using reversal type
processing, request full photographic
reversal; i.e., develop, bleach, expose,
develop, fix, and wash. The standards
cited in this paragraph are available
from the American National Standards
Institute (ANSI), Inc., 11 West 42nd
Street, New York, NY 10036. These
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standards are also available for inspec-
tion at the Office of the Federal Reg-
ister, 800 North Capitol Street, NW.,
suite 700, Washington, D.C. This incor-
poration by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. These materials are incor-
porated by reference as they exist on
the date of approval and a notice of
any change in these materials be pub-
lished in the FEDERAL REGISTER.

(b) Refrain from using motion pic-
tures in a final ‘‘A & B’’ format (two
precisely matched reels designed to be
printed together) for the reproduction
of excerpts or stock footage.

(c) Use only industrial or professional
recording equipment and videotape,
previously unrecorded, for original cop-
ies of permanent or unscheduled re-
cordings. Limit the use of consumer
formats to distribution or reference
copies or to subjects scheduled for dis-
posal. Video cassettes in the VHS for-
mat are unsuitable for use as originals
of permanent or unscheduled records
due to their inability to be copied with-
out significant loss in image quality.

(d) Record permanent or unscheduled
audio recordings on 1⁄4-inch open-reel
tapes at 3 3⁄4 or 7 1⁄2 inches per second,
full track, using professional unre-
corded polyester splice-free tape stock.
Audio cassettes, including mini-cas-
settes, are not sufficiently durable for
use as originals in permanent records
or unscheduled records although they
may be used as reference copies.

§ 1232.32 Disposition.
The disposition of audiovisual

records shall be carried out in the same
manner as that prescribed for other
types of records in part 1228 of this
chapter. For further instructions on
the transfer of permanent audiovisual
records to the National Archives see
§ 1228.184 of this chapter, Audiovisual
Records.

PART 1234—ELECTRONIC RECORDS
MANAGEMENT

Subpart A—General
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Subpart A—General

§ 1234.1 Scope of part.

This part establishes the basic re-
quirements related to the creation,
maintenance, use, and disposition of
electronic records. Electronic records
include numeric, graphic, and text in-
formation, which may be recorded on
any medium capable of being read by a
computer and which satisfies the defi-
nition of a record. This includes, but is
not limited to, magnetic media, such
as tapes and disks, and optical disks.
Unless otherwise noted, these require-
ments apply to all electronic informa-
tion systems, whether on micro-
computers, minicomputers, or main-
frame computers, regardless of storage
media, in network or stand-alone con-
figurations. This part also covers cre-
ation, maintenance and use, and dis-
position of Federal records created by
individuals using electronic mail appli-
cations.

[60 FR 44640, Aug. 28, 1995]

§ 1234.2 Definitions.

Basic records management terms are
defined in 36 CFR 1220.14. As used in
part 1234—

Data base means a set of data, con-
sisting of at least one data file, that is
sufficient for a given purpose.
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Data base management system means a
software system used to access and re-
trieve data stored in a data base.

Data file means related numeric, tex-
tual, or graphic information that is or-
ganized in a strictly prescribed form
and format.

Electronic information system. A sys-
tem that contains and provides access
to computerized Federal records and
other information.

Electronic mail message. A document
created or received on an electronic
mail system including brief notes,
more formal or substantive narrative
documents, and any attachments, such
as word processing and other electronic
documents, which may be transmitted
with the message.

Electronic mail system. A computer ap-
plication used to create, receive, and
transmit messages and other docu-
ments. Excluded from this definition
are file transfer utilities (software that
transmits files between users but does
not retain any transmission data), data
systems used to collect and process
data that have been organized into
data files or data bases on either per-
sonal computers or mainframe comput-
ers, and word processing documents
not transmitted on an e-mail system.

Electronic record means any informa-
tion that is recorded in a form that
only a computer can process and that
satisfies the definition of a Federal
record in 44 U.S.C. 3301.

Electronic recordkeeping system. An
electronic system in which records are
collected, organized, and categorized to
facilitate their preservation, retrieval,
use, and disposition.

Text documents means narrative or
tabular documents, such as letters,
memorandums, and reports, in loosely
prescribed form and format.

Transmission and receipt data.
(1) Transmission data. Information in

electronic mail systems regarding the
identities of sender and addressee(s),
and the date and time messages were
sent.

(2) Receipt data. Information in elec-
tronic mail systems regarding date and
time of receipt of a message, and/or ac-
knowledgment of receipt or access by
addressee(s).

[55 FR 19218, May 8, 1990, as amended at 60
FR 44641, Aug. 28, 1995]

Subpart B—Program Requirements
§ 1234.10 Agency responsibilities.

The head of each Federal agency
shall ensure that the management of
electronic records incorporates the fol-
lowing elements:

(a) Assigning responsibility to de-
velop and implement an agencywide
program for the management of all
records created, received, maintained,
used, or stored on electronic media;
and notifying the National Archives
and Records Administration, Office of
Records Administration (NI), Washing-
ton, DC 20408 and the General Services
Administration, Regulations Branch
(KMPR), Washington, DC 20405, of the
name and title of the person assigned
the responsibility.

(b) Integrating the management of
electronic records with other records
and information resources manage-
ment programs of the agency.

(c) Incorporating electronic records
management objectives, responsibil-
ities, and authorities in pertinent
agency directives and disseminating
them throughout the agency as appro-
priate.

(d) Establishing procedures for ad-
dressing records management require-
ments, including recordkeeping re-
quirements and disposition, before ap-
proving new electronic information
system or enhancements to existing
systems.

(e) Ensuring that adequate training
is provided for users of electronic mail
systems on recordkeeping require-
ments, the distinction between Federal
records and nonrecord materials, pro-
cedures for designating Federal
records, and moving or copying records
for inclusion in an agency record-
keeping system;

(f) Ensuring that adequate training is
provided for users of electronic infor-
mation system in the operation, care,
and handling of the equipment, soft-
ware, and media used in the system.

(g) Developing and maintaining up-
to-date documentation about all elec-
tronic information system that is ade-
quate to: Specify all technical charac-
teristics necessary for reading or proc-
essing the records; identify all defined
inputs and outputs of the system; de-
fine the contents of the files and
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records; determine restrictions on ac-
cess and use; understand the purpose(s)
and function(s) of the system; describe
update cycles or conditions and rules
for adding information to the system,
changing information in it, or deleting
information; and ensure the timely, au-
thorized disposition of the records.

(h) Specifying the location, manner,
and media in which electronic records
will be maintained to meet operational
and archival requirements, and main-
taining inventories of electronic infor-
mation system to facilitate disposi-
tion.

(i) Developing and securing NARA
approval of records disposition sched-
ules, and ensuring implementation of
their provisions.

(j) Specifying the methods of imple-
menting controls over national secu-
rity-classified, sensitive, proprietary,
and Privacy Act records stored and
used electronically.

(k) Establishing procedures to ensure
that the requirements of this part are
applied to those electronic records that
are created or maintained by contrac-
tors.

(l) Ensuring compliance with applica-
ble Governmentwide policies, proce-
dures, and standards such as those is-
sued by the Office of Management and
Budget, the General Accounting Office,
the General Services Administration,
the National Archives and Records Ad-
ministration, and the National Insti-
tute of Standards and Technology.

(m) Reviewing electronic information
system periodically for conformance to
established agency procedures, stand-
ards, and policies as part of the peri-
odic reviews required by 44 U.S.C. 3506.
The review should determine if the
records have been properly identified
and described, and whether the sched-
ule descriptions and retention periods
reflect the current informational con-
tent and use. If not, or if substantive
changes have been made in the struc-
ture, design, codes, purposes, or uses of
the system, submit an SF 115, Request
for Records Disposition Authority, to
NARA.

[55 FR 19218, May 8, 1990, as amended at 60
FR 44641, Aug. 28, 1995]

Subpart C—Standards for the Cre-
ation, Use, Preservation, and
Disposition of Electronic
Records

§ 1234.20 Creation and use of data
files.

(a) For electronic information sys-
tems that produce, use, or store data
files, disposition instructions for the
data shall be incorporated into the sys-
tem’s design.

(b) Agencies shall maintain adequate
and up-to-date technical documenta-
tion for each electronic information
system that produces, uses, or stores
data files. Minimum documentation re-
quired is a narrative description of the
system; physical and technical charac-
teristics of the records, including a
record layout that describes each field
including its name, size, starting or
relative position, and a description of
the form of the data (such as alpha-
betic, zoned decimal, packed decimal,
or numeric), or a data dictionary or the
equivalent information associated with
a data base management system in-
cluding a description of the relation-
ship between data elements in data
bases; and any other technical informa-
tion needed to read or process the
records.

[55 FR 19218, May 8, 1990, as amended at 60
FR 44641, Aug. 28, 1995]

§ 1234.22 Creation and use of text doc-
uments.

(a) Electronic recordkeeping systems
that maintain the official file copy of
text documents on elecronic media
shall meet the following minimum re-
quirements:

(1) Provide a method for all author-
ized users of the system to retrieve de-
sired documents, such as an indexing
or text search system;

(2) Provide an appropriate level of se-
curity to ensure integrity of the docu-
ments;

(3) Provide a standard interchange
format when necessary to permit the
exchange of documents on electronic
media between agency computers using
different software/operating systems
and the conversion or migration of doc-
uments on electronic media from one
system to another; and
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(4) Provide for the disposition of the
documents including, when necessary,
the requirements for transferring per-
manent records to NARA (see § 1228.188
of this chapter).

(b) Before a document is created elec-
tronically on electronic recordkeeping
systems that will maintain the official
file copy on electronic media, each doc-
ument shall be identified sufficiently
to enable authorized personnel to re-
trieve, protect, and carry out the dis-
position of documents in the system.
Appropriate identifying information
for each document maintained on the
electronic media may include: office of
origin, file code, key words for re-
trieval, addressee (if any), signator, au-
thor, date, authorized disposition
(coded or otherwise), and security clas-
sification (if applicable). Agencies shall
ensure that records maintained in such
systems can be correlated with related
records on paper, microform, or other
media.

[55 FR 19218, May 8, 1990, as amended at 60
FR 44641, Aug. 28, 1995]

§ 1234.24 Standards for managing elec-
tronic mail records.

Agencies shall manage records cre-
ated or received on electronic mail sys-
tems in accordance with the provisions
of this chapter pertaining to adequacy
of documentation, recordkeeping re-
quirements, agency records manage-
ment responsibilities, and records dis-
position (36 CFR parts 1220, 1222, and
1228).

(a) Agency instructions on identify-
ing and preserving electronic mail mes-
sages will address the following unique
aspects of electronic mail:

(1) Some transmission data (names of
sender and addressee(s) and date the
message was sent) must be preserved
for each electronic mail record in order
for the context of the message to be
understood. Agencies shall determine if
any other transmission data is needed
for purposes of context.

(2) Agencies that use an electronic
mail system that identifies users by
codes or nicknames or identifies ad-
dressees only by the name of a dis-
tribution list shall instruct staff on
how to retain names on directories or
distributions lists to ensure identifica-

tion of the sender and addressee(s) of
messages that are records.

(3) Agencies that use an electronic
mail system that allows users to re-
quest acknowledgments or receipts
showing that a message reached the
mailbox or inbox of each addressee, or
that an addressee opened the message,
shall issue instructions to e-mail users
specifying when to request such re-
ceipts or acknowledgments for record-
keeping purposes and how to preserve
them.

(4) Agencies with access to external
electronic mail systems shall ensure
that Federal records sent or received
on these systems are preserved in the
appropriate recordkeeping system and
that reasonable steps are taken to cap-
ture available transmission and receipt
data needed by the agency for record-
keeping purposes.

(5) Some e-mail systems provide cal-
endars and task lists for users. These
may meet the definition of Federal
record. Calendars that meet the defini-
tion of Federal records are to be man-
aged in accordance with the provisions
of General Records Schedule 23, Item 5.

(6) Draft documents that are cir-
culated on electronic mail systems
may be records if they meet the cri-
teria specified in 36 CFR 1222.34.

(b) Agencies shall consider the fol-
lowing criteria when developing proce-
dures for the maintenance of electronic
mail records in appropriate record-
keeping systems, regardless of format.

(1) Recordkeeping systems that in-
clude electronic mail messages must:

(i) Provide for the grouping of related
records into classifications according
to the nature of the business purposes
the records serve;

(ii) Permit easy and timely retrieval
of both individual records and files or
other groupings of related records;

(iii) Retain the records in a usable
format for their required retention pe-
riod as specified by a NARA-approved
records schedule;

(iv) Be accessible by individuals who
have a business need for information in
the system;

(v) Preserve the transmission and re-
ceipt data specified in agency instruc-
tions; and

(vi) Permit transfer of permanent
records to the National Archives and
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Records Administration (see 36 CFR
1228.188 and 36 CFR 1234.32(a)).

(2) Agencies shall not store the rec-
ordkeeping copy of electronic mail
messages that are Federal records only
on the electronic mail system, unless
the system has all of the features spec-
ified in paragraph (b)(1) of this section.
If the electronic mail system is not de-
signed to be a recordkeeping system,
agencies shall instruct staff on how to
copy Federal records from the elec-
tronic mail system to a recordkeeping
system.

(c) Agencies that maintain their elec-
tronic mail records electronically shall
move or copy them to a separate elec-
tronic recordkeeping system unless
their system has the features specified
in paragraph (b)(1) of this section. Be-
cause they do not have the features
specified in paragraph (b)(1) of this sec-
tion, backup tapes should not be used
for recordkeeping purposes. Agencies
may retain records from electronic
mail systems in an off-line electronic
storage format (such as optical disk or
magnetic tape) that meets the require-
ments described at 36 CFR 1234.30(a).
Agencies that retain permanent elec-
tronic mail records scheduled for trans-
fer to the National Archives shall ei-
ther store them in a format and on a
medium that conforms to the require-
ments concerning transfer at 36 CFR
1228.188 or shall maintain the ability to
convert the records to the required for-
mat and medium at the time transfer
is scheduled.

(d) Agencies that maintain paper
files as their recordkeeping systems
shall print their electronic mail
records and the related transmission
and receipt data specified by the agen-
cy.

[60 FR 44641, Aug. 28, 1995]

§ 1234.26 Judicial use of electronic
records.

Electronic records may be admitted
in evidence to Federal courts for use in
court proceedings (Federal Rules of
Evidence 803(8)) if trustworthiness is
established by thoroughly documenting
the recordkeeping system’s operation
and the controls imposed upon it.
Agencies should implement the follow-
ing procedures to enhance the legal ad-
missibility of electronic records.

(a) Document that similar kinds of
records generated and stored electroni-
cally are created by the same processes
each time and have a standardized re-
trieval approach.

(b) Substantiate that security proce-
dures prevent unauthorized addition,
modification or deletion of a record
and ensure system protection against
such problems as power interruptions.

(c) Identify the electronic media on
which records are stored throughout
their life cycle, the maximum time
span that records remain on each stor-
age medium, and the NARA-approved
disposition of all records.

(d) Coordinate all of the above with
legal counsel and senior IRM and
records management staff.

[55 FR 19218, May 8, 1990. Redesignated at 60
FR 44641, Aug. 28, 1995]

§ 1234.28 Security of electronic
records.

Agencies shall implement and main-
tain an effective records security pro-
gram that incorporates the following:

(a) Ensures that only authorized per-
sonnel have access to electronic
records.

(b) Provides for backup and recovery
of records to protect against informa-
tion loss.

(c) Ensures that appropriate agency
personnel are trained to safeguard sen-
sitive or classified electronic records.

(d) Minimizes the risk of unauthor-
ized alteration or erasure of electronic
records.

(e) Ensures that electronic records
security is included in computer sys-
tems security plans prepared pursuant
to the Computer Security Act of 1987
(40 U.S.C. 759 note).

[55 FR 19218, May 8, 1990. Redesignated at 60
FR 44641, Aug. 28, 1995]

§ 1234.30 Selection and maintenance of
electronic records storage media.

(a) Agencies shall select appropriate
media and systems for storing agency
records throughout their life, which
meet the following requirements:

(1) Permit easy retrieval in a timely
fashion;

(2) Facilitate distinction between
record and nonrecord material;
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(3) Retain the records in a usable for-
mat until their authorized disposition
date; and

(4) When appropriate, meet require-
ments for transferring permanent
records to NARA (see § 1228.188 of this
chapter).

(b) The following factors shall be con-
sidered before selecting a storage me-
dium or converting from one medium
to another:

(1) The authorized life of the records,
as determined during the scheduling
process;

(2) The maintenance necessary to re-
tain the records;

(3) The cost of storing and retrieving
the records;

(4) The records density;
(5) The access time to retrieve stored

records;
(6) The portability of the medium

(that is, selecting a medium that will
run on equipment offered by multiple
manufacturers) and the ability to
transfer the information from one me-
dium to another (such as from optical
disk to magnetic tape); and

(7) Whether the medium meets cur-
rent applicable Federal Information
Processing Standards.

(c) Agencies should avoid the use of
floppy disks for the exclusive long-
term storage of permanent or unsched-
uled electronic records.

(d) Agencies shall ensure that all au-
thorized users can identify and retrieve
information stored on diskettes, re-
movable disks, or tapes by establishing
or adopting procedures for external la-
beling.

(e) Agencies shall ensure that infor-
mation is not lost because of changing
technology or deterioration by con-
verting storage media to provide com-
patibility with the agency’s current
hardware and software. Before conver-
sion to a different medium, agencies
must determine that the authorized
disposition of the electronic records
can be implemented after conversion.

(f) Agencies shall back up electronic
records on a regular basis to safeguard
against the loss of information due to
equipment malfunctions or human
error. Duplicate copies of permanent or
unscheduled records shall be main-
tained in storage areas separate from

the location of the records that have
been copied.

(g) Maintenance of magnetic computer
tape. (1) Agencies shall test magnetic
computer tapes no more than 6 months
prior to using them to store electronic
records that are unscheduled or sched-
uled for permanent retention. This test
should verify that the tape is free of
permanent errors and in compliance
with National Institute of Standards
and Technology or industry standards.

(2) Agencies shall maintain the stor-
age and test areas for computer mag-
netic tapes containing permanent and
unscheduled records at the following
temperatures and relative humidities:

Constant temperature—62 to 68 °F.
Constant relative humidity—35% to 45%

(3) Agencies shall rewind under con-
trolled tension all tapes containing un-
scheduled and permanent records every
31⁄2 years.

(4) Agencies shall annually read a
statistical sample of all reels of mag-
netic computer tape containing perma-
nent and unscheduled records to iden-
tify any loss of data and to discover
and correct the causes of data loss. In
tape libraries with 1800 or fewer reels, a
20% sample or a sample size of 50 reels,
whichever is larger, should be read. In
tape libraries with more than 1800
reels, a sample of 384 reels should be
read. Tapes with 10 or more errors
should be replaced and, when possible,
lost data shall be restored. All other
tapes which might have been affected
by the same cause (i.e., poor quality
tape, high usage, poor environment,
improper handling) shall be read and
corrected as appropriate.

(5) Agencies shall copy permanent or
unscheduled data on magnetic tapes
before the tapes are 10 years old onto
tested and verified new tapes.

(6) External labels (or the equivalent
automated tape management system)
for magnetic tapes used to store per-
manent or unscheduled electronic
records shall provide unique identifica-
tion for each reel, including the name
of the organizational unit responsible
for the data, system title, and security
classification, if applicable. Addition-
ally, the following information shall be
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maintained for (but not necessarily at-
tached to) each reel used to store per-
manent or unscheduled electronic
records: file title(s); dates of creation;
dates of coverage; the recording den-
sity; type of internal labels; volume se-
rial number, if applicable; number of
tracks; character code/software depend-
ency; information about block size; and
reel sequence number, if the file is part
of a multi-reel set. For numeric data
files, include record format and logical
record length, if applicable; data set
name(s) and sequence, if applicable;
and number of records for each data
set.

(7) Agencies shall prohibit smoking
and eating in magnetic computer tape
storage libraries and test or evaluation
areas that contain permanent or un-
scheduled records.

(h) Maintenance of direct access storage
media. (1) Agencies shall issue written
procedures for the care and handling of
direct access storage media which draw
upon the recommendations of the man-
ufacturers.

(2) External labels for diskettes or re-
movable disks used when processing or
temporarily storing permanent or un-
scheduled records shall include the fol-
lowing information: name of the orga-
nizational unit responsible for the
records, descriptive title of the con-
tents, dates of creation, security classi-
fication, if applicable, and identifica-
tion of the software and hardware used.

[55 FR 19218, May 8, 1990. Redesignated at 60
FR 44641, Aug. 28, 1995]

§ 1234.32 Retention and disposition of
electronic records.

Agencies shall establish policies and
procedures to ensure that electronic
records and their documentation are
retained as long as needed by the Gov-
ernment. These retention procedures
shall include provisions for:

(a) Scheduling the disposition of all
electronic records, as well as related
documentation and indexes, by apply-
ing General Records Schedules (par-
ticularly GRS 20 or GRS 23) as appro-
priate or submitting an SF 115, Re-
quest for Records Disposition Author-
ity, to NARA (see part 1228 of this
chapter). The information in electronic
information systems, including those
operated for the Government by a con-

tractor, shall be scheduled as soon as
possible but no later than one year
after implementation of the system.

(b) Transferring a copy of the elec-
tronic records and any related docu-
mentation and indexes to the National
Archives at the time specified in the
records disposition schedule in accord-
ance with instructions found in
§ 1228.188 of this chapter. Transfer may
take place at an earlier date if conven-
ient for both the agency and the Na-
tional Archives and Records Adminis-
tration.

(c) Establishing procedures for regu-
lar recopying, reformatting, and other
necessary maintenance to ensure the
retention and usability of electronic
records throughout their authorized
life cycle (see § 1234.28).

(d) Electronic mail records may not
be deleted or otherwise disposed of
without prior disposition authority
from NARA (44 U.S.C. 3303a). This ap-
plies to the original version of the
record that is sent or received on the
electronic mail system and any copies
that have been transferred to a record-
keeping system. See 36 CFR part 1228
for records disposition requirements.

(1) Disposition of records on the elec-
tronic mail system. When an agency has
taken the necessary steps to retain the
record in a recordkeeping system, the
identical version that remains on the
user’s screen or in the user’s mailbox
has no continuing value. Therefore,
NARA has authorized deletion of the
version of the record on the electronic
mail system under General Records
Schedule 20, Item 14, after the record
has been preserved in a recordkeeping
system along with all appropriate
transmission data.

(2) Records in recordkeeping systems.
The disposition of electronic mail
records that have been transferred to
an appropriate recordkeeping system is
governed by the records schedule or
schedules that control the records in
that system. If the records in the sys-
tem are not scheduled, the agency shall
follow the procedures at 36 CFR part
1228.

[55 FR 19218, May 8, 1990. Redesignated and
amended at 60 FR 44641, 44642, Aug. 28, 1995]
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§ 1234.34 Destruction of electronic
records.

Electronic records may be destroyed
only in accordance with a records dis-
position schedule approved by the Ar-
chivist of the United States, including
General Records Schedules. At a mini-
mum each agency shall ensure that:

(a) Electronic records scheduled for
destruction are disposed of in a manner
that ensures protection of any sen-
sitive, proprietary, or national security
information.

(b) Magnetic recording media pre-
viously used for electronic records con-
taining sensitive, proprietary, or na-
tional security information are not re-
used if the previously recorded infor-
mation can be compromised by reuse in
any way.

(c) Agencies shall establish and im-
plement procedures that specifically
address the destruction of electronic
records generated by individuals em-
ploying electronic mail.

[55 FR 19218, May 8, 1990. Redesignated and
amended at 60 FR 44641, 44642, Aug. 28, 1995]

PART 1236—MANAGEMENT OF
VITAL RECORDS

Subpart A—General

Sec.
1236.10 Purpose.
1236.12 Authority.
1236.14 Definitions.

Subpart B—Vital Records

1236.20 Vital records program objectives.
1236.22 Identification of vital records.
1236.24 Use of vital records and copies of

vital records.
1236.26 Protection of vital records.
1236.28 Disposition of original vital records.

AUTHORITY: 44 U.S.C. 2104(a), 2904(a), 3101;
E. O. 12656, 53 FR 47491, 3 CFR, 1988 Comp., p.
585.

SOURCE: 60 FR 29990, June 7, 1995, unless
otherwise noted.

Subpart A—General
§ 1236.10 Purpose.

This part prescribes policies and pro-
cedures for establishing a program for
the identification and protection of
vital records, those records needed by
agencies for continuity of operations

before, during, and after emergencies,
and those records needed to protect the
legal and financial rights of the Gov-
ernment and persons affected by Gov-
ernment activities. The records may be
maintained on a variety of media in-
cluding paper, magnetic tape or disk,
photographic film, and microfilm. The
management of vital records is part of
an agency’s continuity of operations
plan designed to meet emergency man-
agement responsibilities.

§ 1236.12 Authority.
Heads of agencies are responsible for

the vital records program under the
following authorities:

(a) To make and preserve records
containing adequate and proper docu-
mentation of the agency’s organiza-
tion, functions, policies, procedures,
decisions, and essential transactions,
and to furnish information to protect
the legal and financial rights of the
Government and of persons directly af-
fected by the agency’s activities (44
U.S.C. 3101).

(b) To perform national security
emergency preparedness functions and
activities (Executive Order 12656).

§ 1236.14 Definitions.
Basic records management terms are

defined in 36 CFR 1220.14. As used in
part 1236:

Contingency planning means institut-
ing policies and procedures to mitigate
the effects of potential emergencies or
disasters on an agency’s operations and
records. Contingency planning is part
of the continuity of operations plan-
ning required under Federal Prepared-
ness Circulars and other guidance is-
sued by the Federal Emergency Man-
agement Agency (FEMA) and Execu-
tive Order 12656.

Cycle means the periodic removal of
obsolete copies of vital records and
their replacement with copies of cur-
rent vital records. This may occur
daily, weekly, quarterly, annually or
at other designated intervals.

Disaster means an unexpected occur-
rence inflicting widespread destruction
and distress and having long-term ad-
verse effects on agency operations.
Each agency defines what a long-term
adverse effect is in relation to its most
critical program activities.
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Emergency means a situation or an
occurrence of a serious nature, develop-
ing suddenly and unexpectedly, and de-
manding immediate action. This is
generally of short duration, for exam-
ple, an interruption of normal agency
operations for a week or less. It may
involve electrical failure or minor
flooding caused by broken pipes.

Emergency operating records are that
type of vital records essential to the
continued functioning or reconstitu-
tion of an organization during and
after an emergency. Included are emer-
gency plans and directive(s), orders of
succession, delegations of authority,
staffing assignments, selected program
records needed to continue the most
critical agency operations, as well as
related policy or procedural records
that assist agency staff in conducting
operations under emergency conditions
and for resuming normal operations
after an emergency.

Legal and financial rights records are
that type of vital records essential to
protect the legal and financial rights of
the Government and of the individuals
directly affected by its activities. Ex-
amples include accounts receivable
records, social security records, payroll
records, retirement records, and insur-
ance records. These records were for-
merly defined as ‘‘rights-and-interests’’
records.

National security emergency means any
occurrence, including natural disaster,
military attack, technological emer-
gency, or other emergency, that seri-
ously degrades or threatens the na-
tional security of the United States, as
defined in Executive Order 12656.

Off-site storage means a facility other
than an agency’s normal place of busi-
ness where vital records are stored for
protection. This is to ensure that the
vital records are not subject to damage
or destruction from an emergency or
disaster affecting an agency’s normal
place of business.

Vital records mean essential agency
records that are needed to meet oper-
ational responsibilities under national
security emergencies or other emer-
gency or disaster conditions (emer-
gency operating records) or to protect
the legal and financial rights of the
Government and those affected by Gov-

ernment activities (legal and financial
rights records).

Vital records program means the poli-
cies, plans, and procedures developed
and implemented and the resources
needed to identify, use, and protect the
essential records needed to meet oper-
ational responsibilities under national
security emergencies or other emer-
gency or disaster conditions or to pro-
tect the Government’s rights or those
of its citizens. This is a program ele-
ment of an agency’s emergency man-
agement function.

Subpart B—Vital Records
§ 1236.20 Vital records program objec-

tives.
The vital records program is con-

ducted to identify and protect those
records that specify how an agency will
operate in case of emergency or disas-
ter, those records vital to the contin-
ued operations of the agency during
and after an emergency or disaster, and
records needed to protect the legal and
financial rights of the Government and
of the persons affected by its actions.
An agency identifies vital records in
the course of contingency planning ac-
tivities carried out in the context of
the emergency management function.
In carrying out the vital records pro-
gram agencies shall:

(a) Specify agency staff responsibil-
ities;

(b) Ensure that all concerned staff
are appropriately informed about vital
records;

(c) Ensure that the designation of
vital records is current and complete;
and

(d) Ensure that vital records and cop-
ies of vital records are adequately pro-
tected, accessible, and immediately us-
able.

§ 1236.22 Identification of vital
records.

Vital records include emergency
plans and related records that specify
how an agency is to respond to an
emergency as well as those records
that would be needed to continue oper-
ations and protect legal and financial
rights. Agencies should consider the in-
formational content of records series
and electronic records systems when
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identifying vital records. Only the
most recent and complete source of the
vital information needs to be treated
as vital records.

§ 1236.24 Use of vital records and cop-
ies of vital records.

Agencies shall ensure that retrieval
procedures for vital records require
only routine effort to locate needed in-
formation, especially since individuals
unfamiliar with the records may need
to use them during an emergency or
disaster. Agencies also shall ensure
that all equipment needed to read vital
records or copies of vital records will
be available in case of emergency or
disaster. For electronic records sys-
tems, agencies also shall ensure that
system documentation adequate to op-
erate the system and access the records
will be available in case of emergency
or disaster.

§ 1236.26 Protection of vital records.
Agencies shall take appropriate

measures to ensure the survival of the
vital records or copies of vital records
in case of emergency or disaster. In the
case of electronic records, this require-
ment is met if the information needed
in the event of emergency or disaster is
available in a copy made for general se-
curity purposes, even when the copy
contains other information.

(a) Duplication. Computer backup
tapes created in the normal course of
system maintenance or other elec-
tronic copies that may be routinely
created in the normal course of busi-
ness may be used as the vital record
copy. For hard copy records, agencies
may choose to make microform copies.
Standards for the creation, preserva-
tion and use of microforms are found in
36 CFR part 1230, Micrographic Records
Management. The Computer Security
Act of 1987 (40 U.S.C. 759, Pub. L. 100–
235), OMB Circular A–130, and 36 CFR
part 1234, Electronic Records Manage-
ment, and 41 CFR part 201, subchapter
B, Management and Use of Information
and Records, specify protective meas-
ures and standards for electronic
records.

(b) Storage. When agencies choose du-
plication as a protection method, the
copy of the vital record stored off-site
is normally a duplicate of the original

record. Designating and using dupli-
cate copies of original records as vital
records facilitates destruction or dele-
tion of obsolete duplicates when re-
placed by updated copies, whereas
original vital records must be retained
for the period specified in the agency
records disposition schedule. The agen-
cy may store the original records off-
site if protection of original signatures
is necessary, or if it does not need to
keep the original record at its normal
place of business.

(c) Storage considerations. Agencies
need to consider several factors when
deciding where to store copies of vital
records. Copies of emergency operating
vital records need to be accessible in a
very short period of time for use in the
event of an emergency or disaster. Cop-
ies of legal and financial rights records
may not be needed as quickly. In decid-
ing where to store vital records copies,
agencies shall treat records that have
the properties of both categories, that
is, emergency operating and legal and
financial rights records, as emergency
operating records.

(1) Under certain circumstances, Fed-
eral records centers (FRC’s) may store
copies of emergency operating vital
records. FRC’s will store small volumes
of such records, but may not be able to
provide storage for large collections or
ones requiring constant recycling of
the vital records, except under reim-
bursable agreement. Prior to preparing
the records for shipment, the agency
must contact the FRC to determine if
the center can accommodate the stor-
age requirements and return copies in
an acceptable period of time.

(2) The off-site copy of legal and fi-
nancial rights vital records may be
stored at an off-site agency location or,
in accordance with § 1228.156 of this
chapter, at an FRC.

(3) When using an FRC for storing
vital records that are duplicate copies
of original records, the agency must
specify on the SF 135, Records Trans-
mittal and Receipt, that they are vital
records (duplicate copies) and the me-
dium on which they are maintained.
The agency shall also periodically
cycle (update) them by removing obso-
lete items and replacing them with the
most recent version, when necessary.
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(4) Agencies that transfer permanent,
original vital records maintained on
electronic or microform media to the
custody of the National Archives may
designate such records as their off-site
copy. That designation may remain in
effect until the information in such
transferred records is superseded or be-
comes obsolete.

§ 1236.28 Disposition of original vital
records.

The disposition of original vital
records is governed by records sched-
ules approved by NARA (see part 1228,
Disposition of Federal Records). Origi-
nal records that are not scheduled may
not be destroyed or deleted.

PART 1238—PROGRAM
ASSISTANCE

Sec.
1238.1 Scope of part.
1238.2 Requests for assistance.

AUTHORITY: 44 U.S.C. 2904 and 3101.

§ 1238.1 Scope of part.

The National Archives and Records
Administration publishes handbooks,
conducts workshops and other training
sessions, and furnishes information and
guidance to Federal agencies about the
creation of records, their maintenance
and use, and their disposition.

[50 FR 26940, June 28, 1985]

§ 1238.2 Requests for assistance.

Agencies desiring information or as-
sistance related to any of the areas
covered by subchapter B should con-
tact the Agency Services Division, Of-
fice of Records Administration, Na-
tional Archives (NIA), Washington, DC
20408. Agency field organizations may
contact the director of the appropriate
Federal records center regarding
records in or scheduled for transfer to
the records center, or the director of
the appropriate regional archives re-
garding records in or scheduled for
transfer to the regional archives.

[57 FR 19807, May 8, 1992]
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SUBCHAPTER C—PUBLIC AVAILABILITY AND USE

PART 1250—PUBLIC AVAILABILITY
OF NARA ADMINISTRATIVE
RECORDS AND INFORMATIONAL
MATERIALS

Sec.
1250.1 Scope of part.

Subpart A—General Provisions

1250.10 Purpose.
1250.12 Availability of records.
1250.14 Applying exemptions.
1250.16 Records of other agencies.

Subpart B—Publication of General Agency
Information and Rules in the Federal
Register

1250.20 Published information and rules.

Subpart C—Availability of Orders,
Regulations, and Manuals

1250.30 General.
1250.32 Available materials
1250.34 Index.
1250.36 Public inspection and copying.

Subpart D—Fees

1250.37 Definitions.
1250.38 Search fees.
1250.39 Review fees.
1250.40 Reproduction fees.
1250.41 Other fees.
1250.42 Fees applicable to categories of re-

questers.
1250.43 Prepayment of fees.
1250.44 Waiver or reduction of fees.
1250.45 Form of payment.
1250.46 Payment collection.

Subpart E—Described Records

1250.50 General.
1250.52 Procedures for making records avail-

able.
1250.54 Submission of requests for described

records.
1250.56 Response to initial request.
1250.58 Appeal within NARA.
1250.60 Extention of time limits.

Subpart F—Exemptions

1250.70 Categories of records exempt from
disclosure under FOIA.

Subpart G—Predisclosure Notification
Procedures for Commercial Information

1250.75 Predisclosure notification proce-
dures for commercial information.

Subpart H—Subpoenas and Other Legal
Demands for NARA Administrative Records

1250.80 Service of subpoena and other legal
demands for NARA administrative
records.

AUTHORITY: 44 U.S.C. 2104(a); 5 U.S.C. 552;
E.O. 12600, 52 FR 23781, 3 CFR, 1987 Comp., p.
235.

SOURCE: 50 FR 27202, July 1, 1985, unless
otherwise noted.

§ 1250.1 Scope of part.

This part sets forth policies and pro-
cedures concerning the availability to
the public of all records and informa-
tional materials generated, developed,
or held by NARA with respect to:

(a) NARA organization and functions
and regulations of general applicabil-
ity;

(b) NARA final orders and staff
manuals; and

(c) Operational and other appropriate
agency records.

This part also covers exemptions from
disclosure of these records; procedures
for the guidance of the public in in-
specting and obtaining copies of NARA
records; and the service of a subpoena
or other legal demand with respect to
NARA administrative records.

Subpart A—General Provisions

§ 1250.10 Purpose.

This part implements the provisions
of the Freedom of Information Act
(‘‘FOIA’’), 5 U.S.C. 552, as amended.
This part prescribes procedures by
which the public may inspect and ob-
tain copies of NARA records under
FOIA.

§ 1250.12 Availability of records.

NARA administrative records are
available to the greatest extent pos-
sible in keeping with the spirit and in-
tent of the FOIA. Requesters should



588

36 CFR Ch. XII (7–1–97 Edition)§ 1250.14

address their requests to the office des-
ignated in § 1250.54. The person making
the request need not have a particular
interest in the subject matter, nor pro-
vide justification for the request ex-
cept to the extent necessary to deter-
mine the requester’s category for fee
assessment purposes as explained in
§ 1250.42. The FOIA requirement that
records be available to the public refers
only to records in existence when the
request is submitted. The Act does not
require an agency to compile or create
information or records in response to a
FOIA request.

[52 FR 29519, Aug. 10, 1987]

§ 1250.14 Applying exemptions.

NARA may deny a request for a
NARA record if the record falls within
an exemption of FOIA as outlined in
subpart E of this part. Except when a
record is classified or when disclosure
would violate any Federal law, the au-
thority to withhold a record is permis-
sive rather than mandatory. NARA will
not withhold a record unless there is a
compelling reason to do so. In the ab-
sence of a compelling reason, NARA
will disclose a record although it other-
wise is subject to exemption.

§ 1250.16 Records of other agencies.

(a) Other agencies’ records managed by
NARA. The availability of records of
other agencies in the physical custody
of NARA and records which have been
accessioned into the National Archives
of the United States and Federal
Records Centers is governed by part
1254 of this chapter. (Availability of
Records and Donated Historical Mate-
rials.)

(b) Current records of other agencies. If
NARA receives a request to make
available current records that are the
primary responsibility of another agen-
cy, NARA shall refer the request to the
agency concerned for appropriate ac-
tion. NARA shall inform the requestor
that NARA has forwarded the request
to the responsible agency.

Subpart B—Publication of General
Agency Information and Rules
in the Federal Register

§ 1250.20 Published information and
rules.

In accordance with 5 U.S.C. 552(a)(1),
NARA publishes in the FEDERAL REG-
ISTER, for the guidance of the public,
the following general information con-
cerning NARA:

(a) A description of its central and
field organization and the established
places at which, the employees from
whom, and the methods whereby the
public may obtain information, make
submittals or requests, or obtain deci-
sions;

(b) Statements of the general courses
and methods by which functions are
channeled and determined, including
the nature and requirements of all for-
mal and informal procedures available;

(c) Rules of procedure, descriptions of
forms available or the places where
forms may be obtained, and instruc-
tions on the scope and content of all
papers, reports, and examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law and statements of general policy or
interpretations of general applicability
formulated and adopted by NARA;

(e) Each amendment, revision, or re-
peal of the materials described in this
section.

Subpart C—Availability of Orders,
Regulations, and Manuals

§ 1250.30 General.

NARA makes available for public in-
spection and copying the materials de-
scribed in paragraph (a)(2) of the FOIA
(5 U.S.C. 552(a)(2)), which are listed in
§ 1250.32, and an Index of those mate-
rials as described in § 1250.34, at the Na-
tional Archives Building located at 7th
and Pennsylvania Avenue, NW., Wash-
ington, DC. Copying services are avail-
able at fees specified in § 1250.40.

[52 FR 29519, Aug. 10, 1987]
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§ 1250.32 Available materials.
NARA materials available under this

subpart C are as follows:
(a) NARA orders;
(b) Written statements of NARA pol-

icy that are not published in the FED-
ERAL REGISTER;

(c) Administrative staff manuals and
instructions to staff affecting a mem-
ber of the public unless these materials
are promptly published and copies of-
fered for sale.

§ 1250.34 Index.
NARA will maintain and make avail-

able for public inspection and copying
current indexes regarding any matter
issued, adopted, or promulgated after
July 4, 1967, and described in § 1250.32.
NARA will publish quarterly and make
available copies of each index or sup-
plement thereto. The index will be
maintained for public inspection by the
Office of Management and Administra-
tion, National Archives (NA), Washing-
ton, DC 20408. The public may write to
the Policy and Program Analysis Divi-
sion, National Archives (NAA), Wash-
ington, DC 20408, to request a copy of
the index.

[51 FR 23416, June 27, 1986, as amended at 57
FR 22430, May 28, 1992]

§ 1250.36 Public inspection and copy-
ing.

NARA will make records not subject
to exemption available at the NARA
facility where the records are located
during normal working hours (see part
1253 of this chapter), or at an alter-
native NARA facility as mutually
agreed upon by NARA and the re-
quester. NARA will agree to show the
originals or a copy of the originals if
the originals are located at another
NARA facility, make one copy avail-
able at a fee, or a combination of these
alternatives.

Subpart D—Fees

SOURCE: 52 FR 29519, Aug. 10, 1987, unless
otherwise noted.

§ 1250.37 Definitions.
Commercial-use requester means a re-

quester seeking information for a use
or purpose that furthers the commer-

cial, trade, or profit interests of the re-
quester or the person on whose behalf
the request is made.

Educational-institution request means
a request from a preschool, a public or
private elementary or secondary
school, an institution of undergraduate
higher education, an institution of
graduate higher education, an institu-
tion of professional education, or an in-
stitution of vocational education which
operates a program or programs of
scholarly research. The request must
serve the scholarly research goals of
the institution or school rather than
the individual goals of the requester. A
request from a student in furtherance
of the completion of a course of in-
struction does not qualify as an edu-
cational institution request.

Freelance-journalist means an individ-
ual who qualifies as a representative of
the news media because the individual
can demonstrate a solid basis for ex-
pecting publication through a news or-
ganization, even though not actually in
its employ. A publication contract
would be the clearest proof of a solid
basis, but the individual’s past publica-
tion history may also be considered in
demonstrating this solid basis.

News media representative means a
person actively gathering news for an
entity that is organized and operated
to publish or broadcast news to the
public. The term news means informa-
tion that is about current events or
that would be of current interest to the
public. Examples of news media enti-
ties include television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
those instances when they can qualify
as disseminators of news) who make
their products available for purchase or
subscription by the general public.

Non-commercial scientific institution
means an institution that is not oper-
ated on a basis that furthers the com-
mercial, trade, or profit interests of
any person or organization, and which
is operated solely for the purpose of
conducting scientific research the re-
sults of which are not intended to pro-
mote any particular product or indus-
try.

Other requesters means any individual
who is not a commercial-use requester,
a representative of the news media, a
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freelance-journalist, or one associated
with an educational or non-commercial
scientific institution whose research
activities conform to the definition
above. This term does not include re-
quests from records subjects for
records about themselves filed in
NARA’s systems of records; such re-
quests are handled in accordance with
36 CFR part 1202.

§ 1250.38 Search fees.
(a) The search fee is $10 per hour or

fraction thereof when clerical/adminis-
trative staff manually search for
records responsive to a request, and $18
per hour or fraction thereof when
NARA must use professional staff to
manually search for the requested
records because clerical/administrative
staff would be unable to locate them.
The search fee for computerized
searches is the wage (plus 16 percent
fringe benefits) of the computer opera-
tor per hour or fraction thereof plus
the actual computer operating costs.

(b) NARA may charge for search time
spent in trying to locate NARA records
which are responsive to the request re-
gardless of whether or not any respon-
sive records are identified. NARA will
not engage in line-by-line search when
merely duplicating an entire document
is feasible and would prove to be a less
expensive and quicker method of com-
plying with the request.

(c) When the search includes non-
personnel expenditures to locate and
identify requested information (e.g.,
transport or travel costs, etc.), the ap-
plicable fee is the direct cost to NARA.

(d) NARA will charge for the aggre-
gate of all time spent in searching for
documents responsive to a series of re-
quests when NARA reasonably believes
a requester or group of requesters is di-
viding a request into a series of re-
quests to evade assessment of applica-
ble fees.

§ 1250.39 Review fees.
(a) NARA will not charge review fees

for time spent resolving general legal
or policy issues regarding the applica-
tion of exemptions.

(b) The review fee is $24 per hour or
fraction thereof, for time spent in ac-
tivities set forth in paragraphs (d)(1),
(d)(2), and (d)(3) of this section.

(c) NARA will charge only commer-
cial-use requesters review fees.

(d) NARA may charge for the time
spent engaged in the following activi-
ties to determine ‘‘review time’’ sub-
ject to review fees:

(1) Time spent examining all docu-
ments that are responsive to a request
to determine whether any portion of
any document is exempt from manda-
tory disclosure regardless of whether
any information is ultimately with-
held.

(2) Time spent excising information
and otherwise preparing records for re-
lease (except preparing the copies that
will be made available to the re-
quester).

(3) The aggregate of all time spent in
reviewing documents to determine
whether any portion of any document
is permitted to be withheld when
NARA reasonably believes that a re-
quester or group of requesters is divid-
ing a request into a series of requests
to evade the assessment of applicable
fees.

(e) A fee of $.20 per page will be
charged for making working copies of
pages from which information must be
excised.

§ 1250.40 Reproduction fees.
(a) Electrostatic reproductions—(1) Pre-

pared by NARA staff. Paper reproduc-
tions of NARA paper records made by
NARA staff will be furnished for $.20 a
page.

(2) Self-service. At NARA facilities
with self-service electrostatic copiers,
requesters may make reproductions of
released documents for $.10 a page.

(b) Reproductions from electromagnetic
media. Direct costs to NARA for staff
time for programming, computer oper-
ations, and printouts or magnetic tape
to reproduce the requested data will be
charged requesters.

(c) Other media. The cost for repro-
duction of records from or to other
media will be provided upon request.
NARA will charge the direct costs to
NARA of providing the reproduction.

§ 1250.41 Other fees.
(a) Mailing costs. Actual postage and

shipping costs will be charged when the
requester asks for special methods such
as express mail.
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(b) Certification. A fee of $2.00 will be
charged for each certification.

(c) Interest. Interest charges on un-
paid fees will be charged beginning on
the 31st day after billing at the rate
prescribed in 31 U.S.C. 3717, and will ac-
crue from the date of the billing.

§ 1250.42 Fees applicable to categories
of requesters.

(a) NARA policy. (1) NARA will assess
fees on the basis of the category of the
requester as defined in § 1250.37. The
initial request should include sufficient
information for NARA to determine
the category of the requester. If suffi-
cient information is not provided for
NARA to make a determination, NARA
will seek clarification from the re-
quester before assigning a requester to
a specific category and before begin-
ning to process the request. If a re-
quester disagrees with a NARA cat-
egory-of-requester determination, this
determination may be appealed, follow-
ing the procedures set forth in § 1250.58.

(2) NARA will not assess fees other-
wise chargeable if the aggregate of all
applicable fees is less than $10.

(3) If NARA estimates that total ap-
plicable search and reproduction
charges are likely to exceed $25, NARA
will notify the requester of the esti-
mated amount of fees, unless the re-
quester has indicated in advance a will-
ingness to pay fees as high as those an-
ticipated. The requester will be offered
the opportunity to confer with a NARA
official with the object of reformulat-
ing the request to meet the requester’s
need at a lower cost.

(4) For those requests eligible for 2
hours free search time, NARA may
begin charging for computerized search
time once the cost of the search (in-
cluding the operator time and the cost
of operating the computer to process
the request) equals the equivalent dol-
lar amount of two hours of a manual
search by a clerical/administrative em-
ployee.

(b) Commercial-use requesters. Com-
mercial-use requesters, as defined in
§ 1250.37, who make requests for reason-
ably described records will be assessed
the following fees:

(1) Search fees as set forth in § 1250.38;
(2) Review fees as set forth in § 1250.39

(3) Reproduction fees as set forth in
§ 1250.40; and

(4) Other fees as set forth in § 1250.41,
as applicable.

(c) Educational and non-commercial
scientific institution requesters. When
NARA receives a request from a quali-
fied educational institution or a non-
commercial scientific institution re-
quester, as defined in § 1250.37, for rea-
sonably described records, NARA will
assess:

(1) Reproduction costs as set forth in
§ 1250.40, except the first 100 pages or
their equivalent will be provided free;
and

(2) Other costs as set forth in § 1250.41,
if applicable. NARA will not charge
search or review fees.

(d) Requesters who are qualified rep-
resentatives of the news media or quali-
fied freelance-journalists. When NARA
receives a request from a qualified rep-
resentative of the news media or free-
lance-journalist, as defined in § 1250.37,
for reasonably described records,
NARA will assess reproduction fees as
set forth in § 1250.40, except the first 100
pages or their equivalent will be pro-
vided free. NARA will not charge
search or review fees.

(e) Requests from other requesters.
When NARA receives a request from an
individual defined as ‘‘other request-
ers’’ in § 1250.37 for reasonably de-
scribed records, NARA will assess:

(1) Search fees as set forth in § 1250.38
for any search time in excess of two
hours of manual search or its comput-
erized search equivalent;

(2) Reproduction fees as set forth in
§ 1250.40, as applicable, except the first
100 pages or their equivalent will be
provided free; and

(3) Other fees as set forth in § 1250.41,
if applicable.

§ 1250.43 Prepayment of fees.
(a) NARA may require prepayment of

all fees when:
(1) Applicable fees are likely to ex-

ceed $250, and
(i) The requester has no history of

payment;
(ii) After notifying a requester who

has a history of prompt payment of
FOIA fees of the estimated fees, NARA
does not receive satisfactory assur-
ances of full payment: Or
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(2) A requester has previously failed
to pay a fee and interest charges with-
in 30 days of the date of billing.

(b) The amount of the prepayment
will be the anticipated fees for the cur-
rent request, and if applicable, any pre-
viously assessed fees and any interest
which have not been received by
NARA.

§ 1250.44 Waiver or reduction of fees.
(a) Any request for waiver or reduc-

tion of a fee shall be included in the
initial letter requesting access to
NARA records under § 1250.54. The waiv-
er or reduction request should explain
how release of the requested informa-
tion is likely to benefit the public by
contributing significantly to the public
understanding of the operations or ac-
tivities of the government, and why
the information is not primarily in the
commercial interest of the requester.

(b) Documents shall be furnished
without a fee or at a reduced fee if
NARA determines that the information
is likely to contribute significantly to
public understanding of the operations
or activities of the government and is
not primarily in the commercial inter-
est of the requester.

(c) If NARA denies a request for a
waiver or reduction of a fee, the re-
quester may appeal this denial, follow-
ing the procedures set forth in § 1250.58.

§ 1250.45 Form of payment.
Requesters shall pay fees by check or

money order payable to: ‘‘National Ar-
chives and Records Administration’’
and addressed to the official named by
NARA in its correspondence.

§ 1250.46 Payment collection.
As provided for in the Debt Collec-

tion Act of 1982 (Pub. L. 97–365), NARA
may employ collection agencies and
may disclose information concerning
nonpayment of fees to consumer re-
porting agencies when fees have not
been paid within 31 days of billing.

Subpart E—Described Records
§ 1250.50 General.

(a) Except for records made available
in accordance with subparts B and C of
this part, NARA promptly will make
records available to a requester when

the request describes the records so as
to enable a professional NARA em-
ployee to identify and locate the
record(s) unless NARA invokes an ex-
emption in accordance with subpart F
of this part. NARA will consult with
the requester, when necessary, to more
specifically identify the requested
record(s).

(b) Upon receipt of a request that
does not reasonably describe the
records requested, NARA may contact
the requester to seek a more specific
description. The 10-workday time limit
set forth in § 1250.56 will not start until
NARA receives a request reasonably
describing the records.

[50 FR 27202, July 1, 1985, as amended at 52
FR 29521, Aug. 10, 1987]

§ 1250.52 Procedures for making
records available.

This section sets forth initial proce-
dures for making requested records
available. These procedures do not
apply to records of other agencies that
have been transferred to NARA in ac-
cordance with 44 U.S.C. 2107 and 3103; in
those cases, the procedures in part 1254
of this chapter govern.

§ 1250.54 Submission of requests for
described records.

For records located in NARA, the re-
quester shall submit a request in writ-
ing to the NARA FOIA Officer, Na-
tional Archives (NAA), Washington, DC
20408. Requests shall include the words
‘‘Freedom of Information Request’’
prominently marked on both the face
of the request letter and the envelope.
The 10-workday time limit for agency
decisions set forth in § 1250.56 begins
with receipt of the request by the
NARA office which maintains the re-
quested records. A requester who has
questions concerning a FOIA request
may consult the NARA FOIA Officer.

§ 1250.56 Response to initial request.

NARA shall mail a response to an
initial FOIA request within 10 work-
days (that is, excluding Saturdays,
Sundays, and legal Federal holidays)
after receipt of a request by the NARA
office that maintains the records. In
unusual circumstances, NARA will in-
form the requester of the agency’s need
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to extend the time to respond to the re-
quest.

§ 1250.58 Appeal with NARA.
(a) A requester who receives a denial

of access in whole or in part of a re-
quest or who receives a response that
no responsive records were found, and
who considers the latter response as
adverse in nature, may appeal that de-
cision or finding within NARA to the
appropriate NARA FOIA Appeal Offi-
cial. If the denial was signed by the As-
sistant Archivist for Management and
Administration, the appeal shall be ad-
dressed to the Deputy Archivist of the
United States, National Archives (ND),
Washington, DC 20408. If the denial was
signed by the Inspector General, the
appeal shall be addressed to the Archi-
vist of the United States, National Ar-
chives (N), Washington, DC 20408.

(b) The NARA FOIA Appeal Official
must receive an appeal no later than 35
calendar days after the date of the
NARA letter of denial.

(c) (1) The requester shall appeal in
writing. The appeal letter shall include
a brief statement of the reason(s):

(i) If an appeal of denial of access,
why NARA should release the records,
or

(ii) If an appeal of a requester cat-
egory determination, why the re-
quester should be considered to be a
member of a different category, or

(iii) If an appeal of a denial of a fee
reduction or waiver request that the
requester is not otherwise entitled to,
how disclosure of the information is
likely to contribute significantly to
public understanding of the operations
or activities of government and why it
is not a request primarily intended to
benefit the commercial, trade, or profit
interests of the requester, or

(iv) If no responsive records were
found and the requester considers this
to be an adverse determination, why
the requester thinks that the search
does not meet the requirements of the
FOIA.

(2) The appeal letter shall include the
words ‘‘Freedom of Information Ap-
peal’’ on both the face of the appeal
letter and the envelope, and the re-
quester shall enclose with the appeal
letter a copy of the initial request and
denial.

(3) NARA has 20 workdays after re-
ceipt of an appeal to make a deter-
mination with respect to the appeal.
The 20-workday time limit begins when
the NARA FOIA Appeal Official re-
ceives the appeal.

(d) A requester who has received a de-
nial of an appeal may seek judicial re-
view of NARA’s decision in the United
States district court in the district in
which the requester resides or has a
principal place of business, or where
the records are situated, or in the Dis-
trict of Columbia.

[50 FR 27202, July 1, 1985, as amended at 51
FR 23416, June 27, 1986; 52 FR 29521, Aug. 10,
1987; 54 FR 32068, Aug. 4, 1989; 57 FR 22430,
May 28, 1992]

§ 1250.60 Extension of time limits.
In unusual circumstances the NARA

FOIA Appeal Official may extend the
time limits prescribed in § 1250.58. If
necessary, more than one extension of
time may be taken. However, the total
extension of time shall not exceed 10
workdays with respect to a particular
request. The extension may be divided
between the initial and appeal stages
or within a single stage. NARA shall
provide a written notice to the re-
quester of any extension of time limits.

[50 FR 27197, July 1, 1985, as amended at 54
FR 32068, Aug. 4, 1989]

Subpart F—Exemptions

§ 1250.70 Categories of records exempt
from disclosure under the FOIA.

(a) 5 U.S.C. 552(b) provides that the
requirements of the FOIA do not apply
to matters that are:

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defence or foreign policy and
that are, in fact, properly classified
under the Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempted from disclo-
sure by statute, other than the Privacy
Act, provided that the statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or
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(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that are privileged or confiden-
tial;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement proceed-
ings:

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting lawful national security in-
telligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-

tion or supervision of financial institu-
tions; and

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) NARA will provide any reason-
ably segregable portion of a record to a
requester after deletion of the portions
that are exempt under this section.

(c) NARA will invoke no exemption
under this section if the requested
records would be available under the
Privacy Act of 1974 and NARA imple-
menting regulations in part 1202 of this
chapter, or if disclosure would cause no
demonstrable harm to any public or
private interest.

[50 FR 27202, July 1, 1985, as amended at 52
FR 29521, Aug. 10, 1987]

Subpart G—Predisclosure Notifica-
tion Procedures for Commer-
cial Information

§ 1250.75 Predisclosure notification
procedures for commercial informa-
tion.

(a) General. Commercial information
provided to NARA shall not be dis-
closed to the public except in accord-
ance with this subpart.

(b) Definitions.
Potentially confidential commercial in-

formation means records provided to
NARA by a submitter that may con-
tain material exempt from release
under 5 U.S.C. 552(b)(4) because disclo-
sure could reasonably be expected to
cause the submitter substantial com-
petitive harm.

Submitter means any person or entity
providing potentially confidential com-
mercial information to an agency. The
term submitter includes, but is not lim-
ited to, corporations, state govern-
ments, and foreign governments.

(c) Designation of potentially confiden-
tial commercial information. Submitters
of commercial information may des-
ignate the information as commer-
cially confidential. The designation
must:

(1) Be made by the submitter when
the information is submitted to NARA
or within 30 workdays thereafter;

(2) Specify precisely which informa-
tion is claimed as commercially con-
fidential;

(3) Be made in good faith;
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(4) Be supported by a certification by
the submitter that the information has
not been published or previously offi-
cially disclosed to the public.

(d) Notice of receipt of a request to re-
lease information. (1) NARA shall give
the submitter prompt written notice of
receipt of a FOIA request for the sub-
mitter’s potentially confidential com-
mercial information when:

(i) The submitter, in good faith, has
designated the material as commer-
cially confidential in accordance with
paragraph (c) of this section; and

(ii) The FOIA request is received
within 10 years of the date of submis-
sion.

(2) The written notice of receipt of an
FOIA request shall either describe the
potentially confidential commercial in-
formation requested, or provide copies
of the records containing the informa-
tion. The notice shall be mailed to the
last known address of the submitter.

(3) When notice is given to a submit-
ter pursuant to this section, NARA
shall inform the requester that:

(i) The notice has been sent to the
submitter;

(ii) That NARA’s response to the re-
quest may be delayed beyond the limi-
tations specified in 5 U.S.C. 552(a)(6)(A)
and (B) to allow for time to notify the
submitter, and to consider any re-
sponse; and

(iii) That the delay may be consid-
ered a denial of access to records and
the requester may seek judicial review.
However, the requester shall be invited
to agree to a voluntary extension of
time so that NARA may consider any
claims of confidentiality by the sub-
mitter.

(e) Opportunity to object to disclosure.
(1) Through the notice described in
paragraph (d) of this section, NARA
shall afford a submitter a reasonable
amount of time to provide NARA:

(i) A detailed statement of any objec-
tions to disclosure. The statement
shall specify which information is
claimed to be of a confidential com-
mercial nature, and shall specify all
grounds for withholding any of the in-
formation under the exemptions of the
FOIA. If exemption (b)(4) of the FOIA
is cited, the statement shall explain
how the release of the information can
be reasonably expected to cause sub-

stantial competitive harm to the sub-
mitter; and

(ii) Certification that the informa-
tion has not been published or pre-
viously disclosed to the public.

(2) The statement provided pursuant
to this subsection may itself be subject
to disclosure under the FOIA

(f) Notice of intent to disclose. (1)
NARA shall consider any good faith
designations of commercial confiden-
tiality made when the information was
initially submitted to NARA, and the
submitter’s timely objections and spe-
cific grounds for nondisclosure received
in response to the notice of receipt of a
request prior to determining whether
to disclose the information in question.

(2) When NARA decides to disclose
commercial information over the ob-
jections of a submitter, whether in re-
sponse to a request to release or as the
result of an appeal of a denial of access,
NARA shall provide the submitter a
written notice which:

(i) States the reasons why the sub-
mitter’s objections were not sustained;

(ii) Describes or contains a copy of
the information to be disclosed; and

(iii) Specifies a disclosure date.
NARA shall inform the submitter that
disclosure will be made on the specified
disclosure date, unless barred by court
order.

(3) NARA shall inform the requester
that such notice has been given to the
submitter and of the proposed disclo-
sure date.

(4) When NARA and the submitter
are in agreement concerning disclo-
sure, disclosure shall take place as
soon as possible.

(5) The notice of receipt of a request
shall serve as the notice of intent to
disclose when the submitter fails to re-
spond to the initial notice within a rea-
sonable period of time.

(g) Notice of lawsuit. NARA will
promptly inform the requester and the
submitter of any law suit filed by the
other concerning possible disclosure.

(h) Exceptions to notice requirement.
The notice requirements of this section
do not apply when:

(1) NARA determines that the infor-
mation should not be disclosed in ac-
cordance with one or more FOIA ex-
emptions;
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(2) The information has been pub-
lished or officially made available to
the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) NARA has no substantial reason
to believe that disclosure would result
in competitive harm.

[54 FR 32068, Aug. 4, 1989]

Subpart H—Subpoenas or Other
Legal Demands for NARA Ad-
ministrative Records

§ 1250.80 Service of subpoena or other
legal demand for NARA administra-
tive records.

(a) A subpoena duces tecum or other
legal demand for the production of
NARA administrative records should
be addressed to the Director of the
Legal Services Staff, National Archives
(NXL), Washington, DC 20408, with re-
spect to NARA records.

(b) The Archivist of the United
States and the Director of the Legal
Services Staff are the only NARA em-
ployees authorized to accept, on behalf
of NARA, service of a subpoena duces
tecum or other legal demands for
NARA administrative records.

(c) Regulations concerning service of
a subpoena or other legal demand for
records accessioned into the National
Archives of the United States, records
of other agencies in the custody of the
Federal records centers, and donated
historical materials are located at part
1254 of this chapter.

[50 FR 27202, July 1, 1985. Redesignated at 54
FR 32068, Aug. 4, 1989]

PART 1252—PUBLIC USE OF
RECORDS, DONATED HISTORICAL
MATERIALS, AND FACILITIES;
GENERAL

Sec.
1252.1 Scope.
1252.2 Definitions.

AUTHORITY: 44 U.S.C. 2104(a).

§ 1252.1 Scope.
This subchapter prescribes rules and

procedures governing the public use of
records and donated historical mate-

rials in the custody of the National Ar-
chives and Records Administration
(NARA). Except for part 1250, this sub-
chapter does not apply to current oper-
ating records of NARA. This sub-
chapter also prescribes rules and proce-
dures governing the public use of cer-
tain NARA facilities.

[59 FR 29191, June 6, 1994]

§ 1252.2 Definitions.

The following definitions are estab-
lished for terms used in this sub-
chapter.

Archives or archival records mean Fed-
eral records that have been determined
by NARA to have sufficient historical
or other value to warrant their contin-
ued preservation by the U.S. Govern-
ment, and have been transferred to the
National Archives of the United States.

Director means the head of a Presi-
dential library, the head of a Presi-
dential Materials Staff, the head of a
NARA division, branch, archival cen-
ter, or unit responsible for servicing ar-
chival records, the head of a regional
archives, or the head of a Federal
records center.

Documents mean, for purposes of part
1254 of this chapter, archives, FRC
records, donated historical materials,
Nixon Presidential historical mate-
rials, and Presidential records, regard-
less of the media on which they are
contained. Document form may include
paper, microforms, photographs, sound
recordings, motion pictures, maps,
drawings, and electronic files.

Donated historical materials means
books, correspondence, documents, pa-
pers, pamphlets, magnetic tapes, pic-
tures, photographs, plats, maps, films,
motion pictures, sound recordings, and
other documental media having histor-
ical or commemorative value accepted
by NARA from a source other than an
agency of the U.S. Government.

Federal records center includes the
Washington National Records Center,
the National Personnel Records Center,
and the Federal records centers listed
in § 1253.6 of this chapter.
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Federal records center records (FRC
records) mean records which, pending
their transfer to the National Archives
of the United States or their disposi-
tion in any other manner authorized by
law, have been transferred to a Federal
records center operated by NARA.

Nixon Presidential historical materials
has the meaning specified in § 1275.16 of
this chapter.

Presidential records has the meaning
specified in § 1270.14 of this chapter.

Records mean records or microfilm
copies of records transferred to NARA
under 44 U.S.C. 2107 and 3103; namely,
archives and Federal records center
records as the terms are defined in
§ 1252.2. The term records does not in-
clude current operating records of
NARA, the public availability of which
is governed by part 1250 of this chapter,
or donated historical materials as de-
fined in this section.

Researcher means a person who has
been granted access to original docu-
ments or copies of documents.

[33 FR 4885, Mar. 22, 1968, 42 FR 13022, Mar. 8,
1977, and 49 FR 33253, Aug. 22, 1984. Redesig-
nated and amended at 50 FR 15723, 15726, Apr.
19, 1985; 59 FR 29191, June 6, 1994]

PART 1253—LOCATION OF
RECORDS AND HOURS OF USE

Sec.
1253.1 National Archives Building.
1253.2 National Archives at College Park.
1253.3 Presidential libraries.
1253.4 Washington National Records Center.
1253.5 National Personnel Records Center.
1253.6 Federal Records Centers.
1253.7 Regional Archives System.

AUTHORITY: 44 U.S.C. 2104(a).

§ 1253.1 National Archives Building.

The National Archives Building is lo-
cated at Seventh Street and Penn-
sylvania Avenue, NW., Washington, DC
20408. Hours: For the Central Research
Room and Microfilm Research Room,
8:45 a.m. to 5 p.m., Monday and
Wednesday; 8:45 a.m. to 9 p.m., Tues-
day, Thursday, and Friday; 8:45 a.m. to
4:45 p.m. on Saturday. For other re-
search rooms, 8:45 a.m. to 5 p.m., Mon-
day through Friday.

[59 FR 6901, Feb. 14, 1994]

§ 1253.2 National Archives at College
Park.

The National Archives at College
Park is located at 8601 Adelphi Road,
College Park, MD 20740–6001. Research
complex hours are 8:45 a.m. to 5 p.m.,
Monday and Wednesday; 8:45 a.m. to 9
p.m., Tuesday, Thursday, and Friday;
and 8:45 a.m. to 4:45 p.m. Saturday.

[59 FR 6900, Feb. 14, 1994]

§ 1253.3 Presidential libraries.

Some of the Presidential Libraries
may offer extended research room
hours on selected evenings and Satur-
days; museums within the Libraries
offer Saturday and Sunday hours. More
specific information on extended hours
is available from each Presidential Li-
brary. The hours listed in this section
are the minimum hours that each Pres-
idential Library is normally open.

(a) Herbert Hoover Library, 210
Parkside Dr., West Branch, IA. Mailing
address: PO Box 488, West Branch, IA
52358–0488. Hours: 9 a.m. to 5 p.m., Mon-
day through Friday.

(b) Franklin D. Roosevelt Library,
511 Albany Post Rd., Hyde Park, NY
12538–1999. Hours: 8:45 a.m. to 5 p.m.,
Monday through Friday.

(c) Harry S. Truman Library, 500 W.
US Hwy 24, Independence, MO 64050–
1798. Hours: 8:45 a.m. to 4:45 p.m., Mon-
day through Friday.

(d) Dwight D. Eisenhower Library,
200 SE Fourth Street, Abilene, KS
67410–2900. Hours: 9 a.m. to 4:45 p.m.,
Monday through Friday.

(e) John Fitzgerald Kennedy Library,
Columbia Point, Boston, MA 02125.
Hours: 8 a.m. to 4:30 p.m., Monday
through Friday.

(f) Lyndon Baines Johnson Library,
2313 Red River St., Austin, TX 78705–
5702. Hours: 9 a.m. to 5 p.m., Monday
through Friday.

(g) Gerald R. Ford Library, 1000 Beal
Avenue, Ann Arbor, MI 48109–2114.
Hours: 8:45 a.m. to 4:45 p.m., Monday
through Friday.

(h) Gerald R. Ford Museum, 303 Pearl
St. NW, Grand Rapids MI 49504–5353.
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Hours: 9 a.m. to 4:45 p.m., Sunday
through Saturday.

(i) Jimmy Carter Library, 1 Copenhill
Ave NE, Atlanta, GA 30307–1406. Hours:
9 a.m. to 4:45 p.m., Monday through
Friday.

(j) Ronald Reagan Library, 40 Presi-
dential Dr, Simi Valley, CA 93065–0666.
Hours: 9 a.m. to 4:30 p.m., Monday
through Friday.

[46 FR 37652, July 22, 1981. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 52 FR
23821, June 25, 1987; 57 FR 21742, May 22, 1992;
60 FR 40416, Aug. 8, 1995; 61 FR 390, Jan. 5,
1996]

§ 1253.4 Washington National Records
Center.

Washington National Records Center,
4205 Suitland Road, Suitland, MD.
Mailing address: Washington National
Records Center, 4205 Suitland Road,
Washington, DC 20409–0002. Hours: 8:30
a.m. to 4 p.m., Monday through Friday.
From May 6, 1996, through August 30,
1996, appointments may be made to use
archival records at the Center by call-
ing the Suitland Reference Branch at
(301) 457–7190.

[61 FR 14972, Apr. 4, 1996]

§ 1253.5 National Personnel Records
Center.

(a) Military Personnel Records, Na-
tional Personnel Records Center, 9700
Page Ave., St. Louis, MO 63132–5100.
Hours: 7:30 a.m. to 4 p.m., Monday
through Friday.

(b) Civilian Personnel Records, Na-
tional Personnel Records Center, 111
Winnebago St., St. Louis, MO 63118–
4199. Hours: 7:30 a.m. to 4 p.m., Monday
through Friday.

[60 FR 40417, Aug. 8, 1995]

§ 1253.6 Federal Records Centers.
(a) 380 Trapelo Rd., Waltham, MA

02154–6399. Hours: 8 a.m. to 4 p.m., Mon-
day through Friday.

(b) 100 Dan Fox Dr., Pittsfield, MA
01201–8230. Hours: 7:30 a.m. to 4 p.m.,
Monday through Friday.

(c) Military Ocean Terminal Bldg. 22,
Bayonne, NJ 07002–5388. Hours: 7:30 a.m.
to 4 p.m., Monday through Friday.

(d) 14700 Townsend Rd., Philadelphia,
PA 19154. Hours: 7:30 a.m. to 4 p.m.,
Monday through Friday.

(e) 1557 St. Joseph Ave., East Point,
GA 30344–2593. Hours: 8 a.m. to 4 p.m.,
Monday through Friday.

(f) 3150 Springboro Rd., Dayton, OH
45439–1883. Hours: 7:30 a.m. to 4 p.m.,
Monday through Friday.

(g) 7358 S. Pulaski Rd., Chicago, IL
60629–5898. Hours: 8 a.m. to 4 p.m., Mon-
day through Friday.

(h) 2312 E. Bannister Rd., Kansas
City, MO 64131–3060. Hours: 8 a.m. to 4
p.m., Monday through Friday.

(i) 501 W. Felix St., Bldg. 1, Dock 1,
Fort Worth, TX. Mailing Address: PO
Box 6216, Fort Worth, TX 76115–6216.
Hours: 8 a.m. to 4 p.m., Monday
through Friday.

(j) Denver Federal Center Bldg. 48,
Denver, CO. Mailing Address: PO Box
25307, Denver, CO 80225–0307. Hours: 7:30
a.m. to 4 p.m., Monday through Friday.

(k) 1000 Commodore Dr., San Bruno,
CA 94066–2350. Hours: 7:30 a.m. to 3:30
p.m., Monday through Friday.

(l) 2400 Avila Rd., 1st Floor East, La-
guna Niguel, CA. Mailing Address: PO
Box 6719, Laguna Niguel, CA 92607–6719.
Hours: 8 a.m. to 4:30 p.m., Monday
through Friday.

(m) 6125 Sand Point Way NE, Seattle,
WA 98115–7999. Hours: 8 a.m. to 4 p.m.,
Monday through Friday.

[60 FR 40417, Aug. 8, 1995, as amended at 61
FR 390, Jan. 5, 1996]

§ 1253.7 Regional Archives System.

Some of the Regional Archives may
offer extended research room hours on
selected evenings and Saturdays. More
specific information on extended hours
is available from each Regional Ar-
chives. The hours listed in this section
are the minimum hours that each Re-
gional Archives is normally open.

(a) National Archives—New England
Region, 380 Trapelo Rd., Waltham, MA
02154–6399. Hours: 8 a.m. to 4 p.m., Mon-
day through Friday. Telephone: (617)
647–8100.

(b) National Archives—Pittsfield Re-
gion, 100 Dan Fox Dr., Pittsfield, MA
01201–8230. Hours: 9 a.m. to 3:30 p.m.,
Monday through Friday. Telephone:
(413) 445–8458.

(c) National Archives—Northeast Re-
gion, 201 Varick St., New York, NY
10014–4811. Hours: 8 a.m. to 4 p.m., Mon-
day through Friday. Telephone: (212)
337–1300.

(d) National Archives—Mid-Atlantic
Region, 900 Market St. Room 1350,
Philadelphia, PA 19107–4292. Hours: 8
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a.m. to 4 p.m., Monday through Friday.
Telephone: (215) 597–3000.

(e) National Archives—Southeast Re-
gion, 1557 St. Joseph Ave., East Point,
GA 30344–2593. Hours: 8 a.m. to 4 p.m.,
Monday through Friday. Telephone:
(404) 763–7477.

(f) National Archives—Great Lakes
Region, 7358 S. Pulaski Rd., Chicago,
IL 60629–5898. Hours: 8 a.m. to 4 p.m.,
Monday through Friday. Telephone:
(312) 353–0162.

(g) National Archives—Central Plains
Region, 2312 E. Bannister Rd., Kansas
City, MO 64131–3060. Hours: 8 a.m. to 4
p.m., Monday through Friday. Tele-
phone: (816) 926–6934.

(h) National Archives—Southwest
Region, 501 West Felix St., Bldg. 1,
Dock 1, Fort Worth, TX. Mailing ad-
dress: PO Box 6216, Fort Worth, TX
76115–0216. Hours: 8 a.m. to 4 p.m., Mon-
day through Friday. Telephone: (817)
334–5525.

(i) National Archives—Rocky Moun-
tain Region, Denver Federal Center,
Bldg. 48, Denver, CO. Mailing address:
PO Box 25307, Denver, CO 80225–0307.
Hours: 8 a.m. to 4 p.m., Monday
through Friday. Telephone: (303) 236–
0817.

(j) National Archives—Pacific South-
west Region, 2400 Avila Rd., 1st Floor
East, Laguna Niguel, CA. Mailing ad-
dress: PO Box 6719, Laguna Niguel, CA
92607–6719. Hours: 8 a.m. to 4 p.m., Mon-
day through Friday. Telephone: (714)
643–4241.

(k) National Archives—Pacific Sierra
Region, 1000 Commodore Dr., San
Bruno, CA 94066–2350. Hours: 8 a.m. to 4
p.m., Monday through Friday. Tele-
phone: (415) 876–9009.

(l) National Archives—Pacific North-
west Region, 6125 Sand Point Way NE,
Seattle, WA 98115–7999. Hours: 8 a.m. to
4 p.m., Monday through Friday. Tele-
phone: (206) 526–6507.

(m) National Archives—Alaska Re-
gion, 654 W. 3rd Ave. Rm. 012, Anchor-
age, AK 99501–2145. Hours: 8 a.m. to 4
p.m., Monday through Friday. Tele-
phone: (907) 271–2441.

[60 FR 40417, Aug. 8, 1995, as amended at 61
FR 390, Jan. 5, 1996]

PART 1254—AVAILABILITY OF
RECORDS AND DONATED HIS-
TORICAL MATERIALS

Subpart A—General

Sec.
1254.1 General provisions.
1254.2 Location of documents and hours of

use.
1254.4 Research procedures.
1254.6 Researcher identification card.
1254.8 Subpoenas and other legal demands

for records transferred to the National
Archives and Records Administration.

Subpart B—Research Room Rules

1254.10 Registration.
1254.12 Researcher’s responsibility for docu-

ments.
1254.14 Restrictions on using microfilm

readers.
1254.16 Prevention of damage to documents.
1254.17 Keeping documents in order.
1254.18 Removal or mutilation of docu-

ments.
1254.20 Conduct.
1254.24 Locker use policy.
1254.26 Additional rules for use of certain

research rooms in NARA facilities in the
Washington, DC, area.

1254.27 Additional rules for use of certain
research rooms in Federal records cen-
ters, regional archives, and Presidential
libraries.

Subpart C—Access to Unclassified Records
and Donated Historical Materials

1254.30 Archives.
1254.32 FRC records.
1254.34 Records of defunct agencies.
1254.35 Presidential records and Nixon Pres-

idential materials.
1254.36 Donated historical materials.
1254.38 Freedom of Information Act re-

quests.
1254.39 Requests for commercial informa-

tion.

Subpart D—Access to National Security
Information

1254.40 Access to national security informa-
tion.

1254.44 Freedom of Information Act re-
quests.

1254.46 Public requests for mandatory re-
view of classified information under Ex-
ecutive Order 12356.

1254.48 Access by historical researchers and
former Presidential appointees.

1254.50 Fees.
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Subpart E—Information, Reproduction, and
Authentication Services

1254.70 NARA copying services.
1254.71 Researcher use of the self-service

card-operated copiers in the National Ar-
chives Building and the Washington Na-
tional Records Center.

1254.72 Information about documents.
1254.74 Information from documents.
1254.76 Certification of copies.

Subpart F—Microfilming Archival Records

1254.90 General.
1254.92 Requests to microfilm records and

donated historical materials.
1254.94 Criteria for granting the requests.
1254.96 Microfilm preparation.
1254.98 Equipment standards.
1254.100 Microfilming procedures.
1254.102 Rescinding permission.

AUTHORITY: 44 U.S.C. 2101–2118; 5 U.S.C. 552;
and E.O. 12600, 52 FR 23781, 3 CFR, 1987
Comp., p. 235.

EDITORIAL NOTE: Nomenclature changes to
part 1254 appear at 59 FR 29192, June 6, 1994.

Subpart A—General

§ 1254.1 General provisions.
(a) Researchers will normally use

documents in designated research
rooms only.

(b) Original documents will not nor-
mally be made available when micro-
film copies or other alternative copies
of the documents are available.

(c) Persons seeking information that
is published and readily available will
normally be referred to a public li-
brary.

(d) A director may require that re-
searchers under the age of 16 years be
accompanied by an adult researcher
who agrees in writing to be present
when the documents are used and to be
responsible for compliance with the re-
search room rules set forth in subpart
B.

(e) Requests received in the normal
course of reference service that do not
specifically cite the Freedom of Infor-
mation Act (5 U.S.C. 552) are not con-
sidered requests made under the act.
Requests under the act must follow the
procedure set forth in subpart C or sub-
part D of this part.

(f) Certain documents in the custody
of NARA are available for exhibit, but
are loaned only if the exhibitor meets

exacting requirements regarding secu-
rity, insurance coverage and humidity
and temperature control of the exhibit
area. These requirements may be ob-
tained by writing to National Archives
(NE), Washington, DC 20408.

[33 FR 4885, Mar. 22, 1968, as amended at 40
FR 7924, Feb. 24, 1975; 40 FR 28610, July 8,
1975; 42 FR 13022, Mar. 8, 1977. Redesignated
and amended at 50 FR 15723, 15726, Apr. 19,
1985; 59 FR 29192, June 6, 1994]

§ 1254.2 Location of documents and
hours of use.

(a) Researchers should identify the
location of the documents needed. In-
quiries may be addressed to the Na-
tional Archives (NNRS), Washington,
DC 20408.

(b) The locations and hours of oper-
ation (expressed in local time) of the
depositories administered by the Na-
tional Archives and Records Adminis-
tration are shown in part 1253 of this
chapter.

(c) Except for Federal holidays and
other times specified by the Archivist
or other authorized NARA officials,
documents will be made available ac-
cording to the schedule set forth in
part 1253.

(d) In addition to the times specified
in part 1253, documents may be made
available at such other times as are au-
thorized by a director.

[40 FR 7925, Feb. 24, 1975, as amended at 42
FR 13022, Mar. 8, 1977; 49 FR 33253, Aug. 22,
1984. Redesignated at 50 FR 15723, Apr. 19,
1985, and amended at 56 FR 2135, Jan. 22, 1991;
59 FR 29192, June 6, 1994]

§ 1254.4 Research procedures.
(a) Before applying to use documents,

the researcher should ask the deposi-
tory holding them whether the docu-
ments are available, whether there are
enough documents to warrant a visit,
or whether copies would be more prac-
tical.

(b) Researchers must apply in person
at the depository that has custody of
the documents.

(c) Researchers who wish to use docu-
ments not on microfilm in a depository
where the microfilm research room is
separate from textual research rooms,
must complete a researcher identifica-
tion application form and provide the
information needed to decide which
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documents can be made available. Re-
searchers who wish to use only micro-
film documents in a depository where
the microfilm research room is not sep-
arate from textual research rooms
must also comply with this paragraph.
Applicants must show identification
containing a picture or physical de-
scription of the applicant, e.g., a driv-
er’s license or school identification
card. Exceptions to this requirement
must be approved by the director. If ap-
plying for access to large quantities of
documents or to documents that are
especially fragile or valuable, the re-
searcher may be required to furnish ad-
ditional information about personal or
professional qualifications or to fur-
nish additional reasons why access is
required. The collection of information
contained in this paragraph has been
approved by the Office of Management
and Budget with the control number
3095–0016.

(d) A researcher will not be issued a
researcher identification card if the
branch chief or director of the relevant
repository determines that:

(1) The documents which the re-
searcher wishes to use are not in the
legal custody of NARA; or

(2) The researcher is not interested in
documents maintained by NARA but in
information contained in secondary
sources available at other institutions.

(e) Researchers using only microfilm,
where the microfilm research room is
separate from textual research rooms,
are not issued an identification card
but must register as described in
§ 1254.10.

(f) In addition to the procedures in
this section, researchers desiring to use
archives that contain national security
classified information must follow pro-
cedures in subpart D.

(g) The legal custody and control
over access to records that are in the
physical custody of the records centers,
but not yet accessioned into the Na-
tional Archives of the United States,
remains with the agency. NARA in-
forms researchers of the procedures re-
quired to obtain access.

[49 FR 33253, Aug. 22, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 56 FR
2135, Jan. 22, 1991; 59 FR 29192, June 6, 1994]

§ 1254.6 Researcher identification
card.

An identification card is issued to
each person whose application is ap-
proved to use records other than micro-
film. The card is valid at each deposi-
tory (except the Presidential libraries
which issue cards valid only at the is-
suing library) for 2 years, but it may be
renewed upon application. Cards are
not transferable and must be produced
if requested by a guard or research
room attendant.

[49 FR 33254, Aug. 22, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1254.8 Subpoenas and other legal de-
mands for records transferred to
the National Archives and Records
Administration.

(a) Access to records transferred to a
Federal records center is controlled by
the instructions and restrictions im-
posed on NARA by the Federal agency
that transferred the records to the Fed-
eral records center. NARA will honor a
subpoena duces tecum or other legal
demand for the production of these
records, to the extent required by law,
if the transferring agency has imposed
no restrictions. When the transferring
agency has imposed restrictions, NARA
will notify the authority issuing the
subpoena or other legal demand that
NARA must abide by the agency-im-
posed restrictions and will request the
authority to pursue the matter di-
rectly with the transferring agency.

(b) The Archivist of the United
States, the Director of the Legal Serv-
ices Staff (NXL) or his designee, and
the Director of the Federal Records
Center in which the records are stored
are the only NARA officials authorized
to accept a subpoena or other legal de-
mand for records transferred to a Fed-
eral records center.

(c) A subpoena duces tecum or other
legal demand for the production of doc-
uments designated as archives or do-
nated historical materials administered
by NARA may be served only on the
Archivist of the United States, the Di-
rector of the Legal Services Staff
(NXL) or his designee, the appropriate
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Assistant Archivist, Director of a Re-
gional Archives, or Director of a Presi-
dential Library.

[50 FR 15727, Apr. 19, 1985, as amended at 59
FR 29192, June 6, 1994]

Subpart B—Research Room Rules

§ 1254.10 Registration.
Researchers must register each day

they enter a research facility, furnish-
ing the information asked on the reg-
istration sheet and may be asked to
provide additional personal identifica-
tion.

[59 FR 29192, June 6, 1994]

§ 1254.12 Researcher’s responsibility
for documents.

(a) The research room attendant may
limit the quantity of documents deliv-
ered to a researcher at one time. The
researcher must sign for the documents
received and may be required to show
his/her researcher identification card.
The researcher is responsible for the
proper handling of and prevention of
damage to all documents delivered to
him/her until he/she returns them.
When the researcher is finished using
the documents, the documents must be
returned to the research room attend-
ant. The reference service slip that ac-
companies the documents to the re-
search room must not be removed. If
asked to do so, the researcher must re-
turn documents as much as 15 minutes
before closing time. Before leaving a
research room, even for a short time, a
researcher must notify the research
room attendant and place all docu-
ments in their proper containers.

(b) When microfilm is available on a
self-service basis, research room at-
tendants will assist researchers in
identifying research sources on micro-
film and provide information concern-
ing how to locate and retrieve the
roll(s) of film containing the informa-
tion of interest. The researcher is re-
sponsible for retrieving and examining
the roll(s). Unless a researcher requires
assistance in learning how to operate
microfilm reading equipment, the re-
searcher is expected to install the
microfilm on the reader. Unless other-
wise permitted, a researcher is limited
to one roll of microfilm at a time.

After using each roll, the researcher is
responsible for refiling the roll of
microfilm in the location from which it
was removed, unless instructed other-
wise.

(c) Researchers are responsible for
complying with provisions of the Copy-
right Act (Title 17, United States Code)
which governs the making and use of
electrostatic copies or other reproduc-
tions of copyrighted materials.

[59 FR 29192, June 6, 1994]

§ 1254.14 Restrictions on using micro-
film readers.

(a) Use of the microfilm readers in
the National Archives Building will be
on a first-come, first-served basis.
When other researchers are waiting to
use a microfilm reader, a 3-hour limit
may be placed on using a reader. After
3 hours of machine use, the researcher
may sign the waiting list for an addi-
tional 3-hour period.

(b) The number of researchers in the
microfilm research room in the Na-
tional Archives Building will be lim-
ited, for fire safety reasons, to those
researchers assigned a microfilm read-
er.

(c) Directors of regional archives
may permit reservations for use of
microfilm readers and set time limits
on use to meet local circumstances.
Rules for use will be posted in the re-
search room.

[59 FR 29193, June 6, 1994]

§ 1254.16 Prevention of damage to doc-
uments.

(a) Researchers must exercise all pos-
sible care to prevent damage to docu-
ments.

(b) Documents may not be used at a
desk where there is food or liquid or
where an ink pen is being used. Only
pencils may be used in research rooms
where original documents are used.

(c) Documents must not be leaned on,
written on, folded anew, traced, or han-
dled in any way likely to cause dam-
age.

(d) Documents must be identified for
reproduction only with a paper tab pro-
vided by NARA. Documents may not be
fastened with paper clips or rubber
bands.



603

National Archives and Records Administration § 1254.20

(e) Microfilm must be carefully re-
moved from and returned to the proper
microfilm boxes. Care must be taken
loading and unloading microfilm from
microfilm readers. Damaged microfilm
must be reported to the research room
attendant as soon as it is discovered.

(f) Exceptionally valuable or fragile
documents may be used only under the
conditions specified by the research
room attendant.

[59 FR 29193, June 6, 1994]

§ 1254.17 Keeping documents in order.
A researcher must keep unbound doc-

uments in the order in which they are
delivered to him/her. Documents that
appear to be in disorder must not be re-
arranged by the researcher, but must
be referred to the research room at-
tendant. Researchers may use only one
folder at a time. Researchers are not
allowed to remove documents from
more than one container at a time. Re-
searchers should bring to the attention
of the research room attendant micro-
film put in the wrong box or file cabi-
net.

[Redesignated and revised at 59 FR 29193,
June 6, 1994]

§ 1254.18 Removal or mutilation of
documents.

Researchers may not remove docu-
ments from a research room. Removing
or mutilating documents is forbidden
by law and is punishable by fine or im-
prisonment or both (18 U.S.C. 2071). Re-
searchers must check personal belong-
ings, including briefcases, folders,
coats, newspapers, or containers of any
kind before entering a research room.
Upon leaving, researchers must present
for examination any article that could
contain documents. To ensure that
documents are not unlawfully removed
or mutilated, the director may issue
and post at the entrance to the re-
search room instructions
supplementing the rules in subpart B.

[49 FR 33254, Aug. 22, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1254.20 Conduct.
(a) Regulations. Researchers are sub-

ject to the provisions of part 1280 of
this chapter and to all rules and regu-
lations issued and posted or distributed

by a facility director supplementing
subpart B of this part, including rules
on the use of NARA equipment. Eating,
drinking, and chewing gum in a re-
search room are prohibited. Smoking is
prohibited except in designated smok-
ing areas. Loud talking and other ac-
tivities likely to disturb other re-
searchers are also prohibited. Persons
desiring to use typewriters, computers,
sound recording devices, or similar
equipment must work in areas des-
ignated by the research room attend-
ant.

(b) Revocation of a researcher identi-
fication card. If researchers who receive
researcher identification cards refuse
to comply with the rules and regula-
tions of a NARA facility, or by their
actions demonstrate that they present
a danger to the documents or a danger
or annoyance to other researchers or
employees, they may have their identi-
fication cards revoked by the director.
A researcher whose card is revoked is
denied research privileges at all NARA
facilities and must receive a written
notice of the reasons for the revocation
within 3 workdays. A researcher whose
identification card is revoked has 30
calendar days after the revocation to
appeal in writing to the Archivist of
the United States, National Archives
(N), Washington, DC 20408, for rein-
statement of research privileges. On re-
ceiving an appeal, the Archivist of the
United States has 30 days to decide
whether or not to reinstate the re-
search privileges. If the revocation is
upheld or if no appeal is made, the re-
searcher may not apply for another
identification card for 6 months from
the date of the revocation, and all
NARA facilities will be so notified. At
the end of 6 months, a researcher
whose identification card was revoked
may reapply for a new card. Upon ap-
plication, a new identification card is
issued for a probationary period of 2
months. However, if the probationary
reinstatement of a researcher poses a
serious threat to the safety of persons
or property, the director may deny pro-
bationary reinstatement and will so
advise the applicant in writing within 3
workdays of receiving the application.
At the end of the probationary period
the researcher may apply for a new
identification card valid for 2 years. If
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the researcher’s conduct in NARA fa-
cilities during the probationary period
is proper, a regular 2-year identifica-
tion card is issued. If the researcher’s
conduct during the probationary period
is found unsatisfactory or if the direc-
tor denies reinstatement, research
privileges will again be denied for 6
months. A second and any later revoca-
tion of research privileges may be ap-
pealed to the Archivist of the United
States under the procedures in this sec-
tion.

(c) Withdrawal of research privileges for
researchers not required to have a re-
searcher identification card. If research-
ers who are not required to have re-
searcher identification cards refuse to
comply with the rules and regulations
of a NARA facility or by their actions
demonstrate that they present a dan-
ger to NARA property or a danger or
nuisance to other researchers or em-
ployees, NARA may withdraw all re-
search privileges. A researcher whose
research privileges are withdrawn
under this paragraph will lose research
privileges at all NARA research rooms,
including those for which no researcher
identification card is required. A re-
searcher whose research privileges
have been withdrawn may not apply for
a researcher identification card, or for
readmittance to research rooms not re-
quiring a research card, until research
privileges have been restored (see
below). A researcher whose research
privileges are withdrawn under this
paragraph will be sent a written notice
of the reasons for the withdrawal with-
in 3 workdays. The researcher has 30
calendar days after the withdrawal to
appeal in writing to the Archivist of
the United States (address: National
Archives and Records Administration
(N), Washington, DC 20408) for rein-
statement of research privileges. The
Archivist of the United States has 30
calendar days from receipt of the ap-
peal to decide whether or not to rein-
state the research privileges. If the
withdrawal is upheld or if no appeal is
made, the researcher may request rein-
statement of privileges no earlier than
180 calendar days from the date the
privileges were revoked. If readmission
to a NARA facility poses a threat to
the safety of persons or property,
NARA may continue to extend the

withdrawal period for 180-day periods.
The researcher will be notified in writ-
ing of all such extensions within 3
workdays of NARA receiving a request
for reinstatement of research privi-
leges. The researcher may appeal any
decision to extend the withdrawal of
research privileges to the Archivist of
the United States. All appeals must be
made in writing to the Archivist of the
United States within 30 calendar days
of the decision being appealed.

[49 FR 33254, Aug. 22, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 51 FR
17187, May 9, 1986; 56 FR 2135, Jan. 22, 1991; 59
FR 29193, June 6, 1994]

§ 1254.24 Locker use policy.
(a) The National Archives and Rec-

ords Administration (NARA) prohibits
researchers from carrying boxes, brief-
cases, satchels, valises, purses, or other
large containers into the research
rooms or authorized stack areas. To ac-
commodate researchers who have these
items, lockers or other storage facili-
ties are conveniently located near re-
search rooms. These lockers or other
storage facilities are available on a
first-come-first-served basis.

(b) Researchers’ personal belongings
must be removed each night from the
lockers or other storage facilities pro-
vided to hold them unless special per-
mission is obtained in advance from
designated research room staff. If per-
sonal belongings are not removed from
the facilities by the researcher, they
will be removed by NARA personnel.
Directions for reclaiming confiscated
items will be posted near the lockers or
other storage facilities.

(c) The National Archives and Rec-
ords Administration is not responsible
for the loss or theft of articles stored
in the lockers.

[45 FR 8603, Feb. 8, 1980. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1254.26 Additional rules for use of
certain research rooms in NARA fa-
cilities in the Washington, DC, area.

(a) Admission to research rooms in
the National Archives Building, the
Washington National Records Center,
and the National Archives at College
Park facility at which original docu-
ments are made available is limited to
individuals examining and/or copying
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documents and other materials in the
custody of the National Archives and
Records Administration. Children
under the age of 16 will not be admitted
to these research rooms unless they
have been granted research privileges
or are granted an exception to this pro-
vision to view specific documents that
a parent or other accompanying adult
researcher is using. The exception will
be granted by the Director of the User
Services Division for a child who is
able to read and who will be closely su-
pervised by the adult researcher while
in the research room. Normally, such a
child will be admitted only for the
short period required to view the docu-
ments. Unless otherwise permitted,
children under the age of 16 who have
been granted special permission to ac-
company an adult using records may
not actively participate in research ac-
tivities, e.g., removing, copying, or re-
filing documents. Students under the
age of 16 who wish to perform research
on original documents must apply in
person to the Director of the User
Services Division and present a letter
of reference from a teacher. Such stu-
dents may contact the National Ar-
chives by phone or letter in advance of
their visit to discuss their eligibility
for research privileges. Students under
the age of 16 who have been granted re-
search privileges will be required to be
accompanied in the research room by
an adult with similar privileges, unless
the Director of the User Services Divi-
sion specifically waives this require-
ment with respect to individual re-
searchers.

(b) The procedures in paragraphs (c)
through (g) of this section apply to all
research rooms in the National Ar-
chives Building (except the Microfilm
Research Room); the Suitland Re-
search Room in the Washington Na-
tional Records Center; and the research
rooms in the National Archives at Col-
lege Park. These procedures are in ad-
dition to the procedures specified else-
where in this part.

(c) All researchers bringing personal
typewriters, tape recorders, cameras,
personal computers, and other equip-
ment, into the National Archives
Building shall complete the Equipment
Log at the guard’s desk in the lobby.
The log will evidence personal owner-

ship and will be checked by the guard
when such equipment is removed from
the building.

(d) Researchers must present a valid
researcher identification card to the
guard or research room attendant on
entering the room. All researchers are
required to sign each day the research
room registration sheet at the en-
trance to the research room. Research-
ers will also record the time they leave
the research room at the end of the
visit for that day. Researchers are not
required to sign in or out when leaving
the area temporarily.

(e) Researchers may not bring into
the research rooms overcoats, rain-
coats, hats, or similar apparel; per-
sonal copying equipment, including
personal paper-to-paper copiers; brief-
cases, suitcases, daypacks, purses, or
similar containers of personal prop-
erty; notebooks, notepaper, notecards,
folders or other containers for papers.
These items may be stored at no cost
in lockers available in the hallway ad-
jacent to the various research rooms.
The following exceptions may be grant-
ed:

(1) Hand-held wallets and coin purses
for the carrying of currency, coins,
credit cards, keys, drivers licenses and
other identification cards may be
brought into research rooms, but are
subject to inspection when the re-
searcher enters or leaves the room. The
guard or research room attendant shall
judge whether the wallet or purse may
be considered small for purposes of this
section;

(2) Notes, references, lists of docu-
ments to be consulted, and other mate-
rials may be admitted if the chief of
the branch administering the research
room or the senior archivist on duty in
the research room determines they are
essential to a researcher’s work re-
quirements. Materials will be pre-
sented to the research room attendant
when the researcher enters the re-
search room. Materials approved for
admission will be stamped to indicate
that they are the personal property of
the researcher;

(3) Typewriters, personal computers,
tape recorders, and hand-held cameras
may be admitted by the research room
attendant provided that they are in-
spected, approved, and tagged prior to
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admittance. The chief of the branch ad-
ministering the research room or the
senior archivist on duty in the research
room will review the determination
made by the research room attendant
if requested to do so by the researcher;
and

(4) Notepaper and notecards provided
by the National Archives and electro-
static copies made on copying ma-
chines in NARA research rooms which
are marked with the statement ‘‘Re-
produced at the National Archives’’
may be brought back into the research
room on subsequent visits but must be
presented on entry to the research
room attendant for inspection.

(f) NARA will furnish to researchers,
without charge, pencils and specially
marked lined and unlined notepaper
and notecards, for use in the research
rooms. Pencils and unused notepaper
and notecards should be returned to
the research room attendant at the end
of the day.

(g) The personal property of all re-
searchers, including notes, electro-
static copies, typerwriter cases, tape
recorders, cameras, personal comput-
ers, and other property, will be in-
spected before removal from the re-
search room. Guards and research room
attendants may request that a member
of the research room staff examine
such personal items prior to their re-
moval from the research room.

(h) In addition to the procedures in
paragraphs (c) through (g) of this sec-
tion, the following procedures apply to
the Motion Picture, Sound, and Video
Research Room (hereinafter, ‘‘the re-
search room’’) in the National Archives
Building:

(1) Use of NARA viewing and listen-
ing equipment in the research room is
provided on a first-come-first-served
basis. When others are waiting to use
the equipment, a three-hour limit may
be imposed on the use of the equip-
ment.

(2) The following procedures shall be
followed when personal recording
equipment and accessories are brought
into the unrestricted viewing and copy-
ing area in the research room:

(i) Personal recording equipment
brought into the unrestricted viewing
and copying area in the research room
must be inspected and tagged by the

research room attendant prior to ad-
mittance. All equipment and accessory
devices must be placed on the table ad-
jacent to the viewing station, except
that a tripod holding a video camera
may be placed on the floor in front of
a film viewing station.

(ii) Researchers shall remain in the
research room while their personal
equipment is in use at an audio or
video viewing station. The film viewing
stations must be attended at all times
while in use. Researchers shall remove
their personal equipment from the re-
search room when they leave the room
for the day or for extended breaks.

(iii) NARA will not be responsible for
assisting with ‘‘hook-up’’ to NARA
viewing equipment; for providing com-
patibility between the personal record-
ing equipment and NARA viewing
equipment; or for the quality of the
copies made by researchers. NARA will
provide the researcher information on
the types of NARA equipment being
used in the research room and on the
cables necessary for hook up to the
NARA viewing equipment.

(3) When a researcher brings audio or
video recording tapes or cassettes into
the unrestricted area of the research
room, the research room attendant will
mark the recording media ‘‘NARA-ap-
proved personal property’’ for identi-
fication purposes. Such media shall be
inspected upon exit from the research
room, as well as upon exit from the Na-
tional Archives Building.

(4) A NARA-furnished video copying
station and 120-minute blank video cas-
sette may be reserved, for a fee, on a
first-come, first-served basis for a 90-
minute period of time. If no other indi-
vidual is waiting to use the station, an
additional time period may be reserved
at the end of the current period. Per-
sonal recording devices may not be
connected to NARA equipment at the
video copying station. Only NARA-pro-
vided tapes may be used at the video
copying station. Fees for use of the sta-
tion and blank cassette are specified in
§ 1258.12 of this chapter.

(5) The NARA or personal recording
device and media may be used to make
a personal-use copy of unrestricted ar-
chival materials in the research room.

(6) Each researcher will be provided a
copy of the Motion Picture, Sound, and
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Video Research Room rules and a
warning notice on potential copyright
claims in unrestricted titles. The re-
searcher must sign a statement ac-
knowledging receipt of the rules and
notice. The individual making and/or
using the copy is responsible for ob-
taining any needed permission or re-
lease from a copyright owner for other
use of the copy.

(7) No personal recording device or
media is permitted in the restricted
viewing area in the research room.

[51 FR 17187, May 9, 1986, as amended at 56
FR 2135, Jan. 22, 1991; 56 FR 58312, Nov. 19,
1991; 57 FR 46306, Oct. 8, 1992; 59 FR 29193,
June 6, 1994]

§ 1254.27 Additional rules for use of
certain research rooms in Federal
records centers, regional archives,
and Presidential libraries.

(a) When directed by the appropriate
director, the following procedures shall
be observed in Federal Records Center,
regional archives and Presidential li-
brary archival research rooms where
original documents are used. These
procedures are in addition to the proce-
dures specified elsewhere in this part.

(b) Researchers must present a valid
researcher identification card to the
guard or research room attendant on
entering the room. All researchers are
required to sign each day the research
room registration sheet at the en-
trance to the research room. Where in-
structed to do so, researchers also sign
out when leaving the research room for
the day. Researchers are not required
to sign in or out when leaving the area
temporarily or at the end of the day.

(c) Researchers may not bring into
the research room overcoats, raincoats,
hats, and similar apparel, and brief-
cases, suitcases, daypacks, purses, or
similar containers of personal prop-
erty. In facilities where NARA provides
notepaper and notecards, researchers
also may not bring into the research
room notebooks, notepaper, notecards,
folders or other containers for papers.
In facilities where NARA provides a
self-service copier, researchers may not
bring into the research room personal
copying equipment including personal
paper-to-paper copiers. These items
may be stored at no cost in lockers or
other storage facilities in the NARA fa-

cility. The following exceptions may be
granted:

(1) Hand-held wallets and coin purses
for carrying currency, coins, credit
cards, keys, drivers licenses and other
identification cards may be brought
into research rooms, but are subject to
inspection when the researcher enters
or leaves the room. The guard or re-
search room attendant shall judge
whether the wallet or purse may be
considered small for purposes of this
section;

(2) Notes, references, lists of docu-
ments to be consulted, and other mate-
rials may be admitted if the director,
or the senior attendant on duty in the
research room determines they are es-
sential to a researcher’s work require-
ments. Materials will be presented to
the attendant when the researcher en-
ters the research room. If the materials
are approved for admission, they may
be stamped to indicate that they are
the researcher’s property;

(3) Typewriters, personal computers,
tape recorders, and hand-held cameras
may be admitted by the guard or re-
search room attendant provided that
they are inspected, approved, and
tagged prior to admittance. The direc-
tor, or the senior attendant on duty in
the research room will review the de-
termination made by the guard or re-
search room attendant if requested to
do so by the researcher. In facilities
where personal paper-to-paper copiers
are permitted, the researcher must ob-
tain prior written approval from the fa-
cility director to bring in the copier.
The request to bring a personal copier
should state the space and power con-
sumption requirements and the in-
tended period of use; and

(4) Notepaper and notecards provided
by the National Archives and electro-
static copies made on copying ma-
chines in NARA research rooms which
are marked with the statement ‘‘Re-
produced at the National Archives’’
may be brought back into the research
room on subsequent visits but must be
presented on entry to the guard or re-
search room attendant for inspection.

(d) NARA may furnish specially
marked lined and unlined notepaper
and notecards, without charge, to re-
searchers for use in the research
rooms. Unused notepaper and
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notecards should be returned to the re-
search room attendant at the end of
the day.

(e) The personal property of all re-
searchers, including notes, electro-
static copies, typewriter cases, tape re-
corders, cameras, personal computers,
and other personal property, will be in-
spected before removal from the re-
search room. Guards and research room
attendants may request that a member
of the research room staff examine
such personal items prior to their re-
moval from the research room.

(f) Researchers may use NARA self-
service copiers or authorized personal
paper-to-paper copiers to copy docu-
ments in accordance with NARA docu-
ment handling instructions and after
review of the documents by the re-
search room attendant to determine
their suitability for copying. The direc-
tor or the senior archivist on duty in
the research room will review the de-
termination of suitability if requested
by the researcher. The following types
of documents are not suitable for copy-
ing on a self-service or personal copier:

(1) Bound archival volumes;
(2) Documents fastened together by

staples, clips, acco fasteners, rivets, or
similar fasteners, where folding or
bending the document may cause dam-
age;

(3) Documents larger than the glass
copy plate of the copier;

(4) Documents with uncancelled secu-
rity classification markings;

(5) Documents with legal restrictions
on copying; and

(6) Documents which, in the judge-
ment of the research room attendant,
are in poor physical condition or which
may be subject to possible damage if
copied.

[51 FR 31617, Sept. 4, 1986, as amended at 59
FR 29192, 29194, June 6, 1994]

Subpart C—Access to Unclassified
Records and Donated Histori-
cal Materials

§ 1254.30 Archives.
The use of archives is subject to the

restrictions prescribed by statute or
Executive order or by the restrictions
specified in writting in accordance
with 44 U.S.C. 2108 by the agency from

which the records were transferred.
NARA will make available any reason-
ably segregable portion of a record
after the restricted portion has been
deleted. The restrictions are published
in the ‘‘Guide to the National Archives
of the United States,’’ and supple-
mented by restriction statements ap-
proved by the Archivist of the United
States and set forth in part 1256 of this
chapter. The Guide is available from
the Superintendent of Documents, Gov-
ernment Printing Office, Washington,
DC 20402. The Guide may also be con-
sulted at the NARA research facilities
listed in part 1253 of this chapter.

[54 FR 32069, Aug. 4, 1989]

§ 1254.32 FRC records.

Requests for access to records on de-
posit in Federal records centers shall
be addressed directly to the appro-
priate agency or to the FRC director at
the address shown in part 1253. The use
of FRC records is subject to access
rules prescribed by the agency from
which the records were transferred.
When the agency’s rules permit, NARA
makes FRC records available to re-
questers. When access is precluded by
these rules and restrictions, the FRC
director will refer to the responsible
agency the requests and any appeals
for access, including those made under
the Freedom of Information Act.

[40 FR 7925, Feb. 24, 1975. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1254.34 Records of defunct agencies.

Access to archives and FRC records
received from agencies which have
ceased to exist without a successor in
function are handled in accordance
with §§ 1254.30 and 1254.50.

[44 FR 18496, Mar. 28, 1979. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1254.35 Presidential records and
Nixon Presidential materials.

Access to Presidential records trans-
ferred to NARA is governed by 36 CFR
part 1270. Access to the Nixon Presi-
dential materials is governed by 36
CFR part 1275.

[59 FR 29194, June 6, 1994]
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§ 1254.36 Donated historical materials.

The public use of donated historical
materials is subject to restrictions on
their use and availability as stated in
writing by the donors or depositors of
such materials and other restrictions
imposed by statute. (Researchers are
encouraged to confer with the appro-
priate director or reference staff mem-
ber on any question of copyright.) In
addition, use is subject to all condi-
tions specified by the Archivist of the
United States for purposes of archival
preservation.

[59 FR 29194, June 6, 1994]

§ 1254.38 Freedom of Information Act
requests.

(a) Applicability. This section applies
to Freedom of Information Act re-
quests for unclassified and classified
archives. This section does not apply to
requests for FRC records or donated
historical materials.

(b) Definitions.
Potentially confidential commercial in-

formation means records submitted to
any agency by a submitter that may
contain material exempt from release
under 5 U.S.C. 552(b)(4) because disclo-
sure could reasonably be expected to
cause a submitter substantial competi-
tive harm.

Submitter means any person or entity
providing potentially confidential com-
mercial information to an agency. The
term submitter includes, but is not lim-
ited to, corporations, state govern-
ments, and foreign governments.

(c) Requirements. Requests for access
to archives under the FOIA shall rea-
sonably describe the records requested,
shall be made in writing to the director
of the appropriate NARA depository
listed in part 1253 of this chapter or to
the Assistant Archivist for the Na-
tional Archives, and shall clearly indi-
cate that the request is being made
under the Act.

(d) Processing time. NARA shall in-
form requesters of the availability of
records within 10 workdays after re-
ceiving a request, except when pre-
cluded from doing so by conditions as
described in 5 U.S.C. 552a(6)(B), or by
the need to consult with a submitter,
as set forth in § 1254.39.

(e) Denial of access. Denials under the
FOIA of access to archives are made by
the appropriate director of a Presi-
dential library or a regional archives
or the Assistant Archivist for the Na-
tional Archives, who, within 10 work-
days, shall notify the requester of the
reasons for the denial and of the proce-
dures for appeal.

(f) Appeals. (1) A requester whose re-
quest for access is denied in whole or in
part, or who receives a response that
no responsive records were found and
who considers the latter response as
adverse in nature, may appeal that de-
cision or finding within NARA. The ap-
peal shall be in writing and addressed
to the Deputy Archivist of the United
States (ND), National Archives, Wash-
ington, DC 20408.

(2) The Deputy Archivist must re-
ceive an appeal no later than 35 cal-
endar days after the date of the NARA
letter of denial to be considered time-
ly.

(3) The appeal letter shall include the
words ‘‘Freedom of Information Act
Appeal’’ on both the letter and the en-
velope, and the requester shall enclose
with the appeal letter a copy of the ini-
tial request and the denial.

(4) In the appeal letter the requester
shall briefly state the reasons why
NARA should release the records, or, if
no responsive records were found and
the requester considers this to be an
adverse determination, why the re-
quester thinks that the search does not
meet the requirements of the FOIA.

(5) The Deputy Archivist shall con-
sult with the agency specifying the re-
striction, when appropriate, and make
a determination within 20 workdays
after the date of receipt by the Deputy
Archivist of the appeal. If an extension
is required, the Deputy Archivist shall
notify the requester within 20 work-
days from receipt of the request. Time
extensions shall not exceed 10 work-
days in the aggregate: either solely in
the initial stage or solely in the appel-
late stage, or divided between them.

(6) If the determination is adverse in
whole or in part, the Deputy Archivist
shall notify the requester of the right
to judicial review.

(7) Denials and appeals of denials of
access to information under the FOIA
exemption 552(b)(1), national security
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information, are processed in accord-
ance with the provisions of § 1254.40.

[54 FR 32069, Aug. 4, 1989, as amended at 56
FR 2136, Jan. 22, 1991; 57 FR 22431, May 28,
1992]

§ 1254.39 Requests for commercial in-
formation.

(a) Notice of receipt of request. (1) Sub-
mitters of potentially confidential
commercial information shall be given
written notice and an opportunity to
object to release when a request is re-
ceived for information the submitter
designated in accordance with the re-
cipient agency’s regulations as com-
mercial confidential, and the request is
received less than 10 years after sub-
mission of the information.

(2) When the request is for informa-
tion from a single or small number of
submitters, the notice shall be sent to
the submitter’s last known address.

(3) When the request is for informa-
tion from a large number of submit-
ters, notice shall be provided by publi-
cation of a notice in the FEDERAL REG-
ISTER.

(4) The notice shall either describe
the potentially commercially confiden-
tial information requested (if the no-
tice is published in the FEDERAL REG-
ISTER), or provide copies of the records
containing the information.

(5) NARA shall inform the requester
that:

(i) Notice of receipt of a request has
been provided to the submitter;

(ii) The response to the request may
be delayed beyond the limitations spec-
ified in 5 U.S.C. 552(a)(6) (A) and (B) to
allow for time to provide notice to the
submitter, and to consider any re-
sponse;

(iii) The delay may be considered as a
denial of access to records and that the
requester may seek judicial review.
However, the requester shall be invited
to agree to a voluntary extension of
time so that NARA may consider any
claims of commercial confidentiality
provided by the submitter.

(b) Opportunity to object to disclosure.
(1) Through the notice described in
paragraph (a)(1) of this section, NARA
shall afford a submitter a reasonable
period of time within which to provide
NARA with a detailed statement of any
objections to disclosure. A reasonable

extension of the time limit for re-
sponse may be granted when appro-
priate.

(2) The statement shall specify which
information is claimed to be of a con-
fidential commercial nature, and shall
specify all grounds for withholding any
of the information under the exemp-
tions of the FOIA. If exemption (b)(4) of
the FOIA is cited, the statement shall
explain how the release of the informa-
tion can be reasonably expected to
cause substantial competitive harm to
the submitter.

(3) The statement shall contain a cer-
tification that the information has not
been published or officially released to
the public.

(4) The statement provided pursuant
to this subsection may itself be subject
to disclosure under the FOIA under
§ 1250.75.

(c) Notice of intent to disclose. NARA
shall carefully consider any good faith
designations of commercial confiden-
tiality made when the information was
initially submitted to an agency, and
any timely objections submitted in re-
sponse to the NARA notice of receipt of
a request to release. Except as provided
for in paragraph (e) of this section,
when NARA determines to disclose,
whether in response to a request to re-
lease or as the result of an appeal of a
denial of access, notice shall be sent to
the submitter that:

(1) States why the initial designation
or the objections were not sustained;

(2) Describes or encloses a copy of the
information proposed for disclosed; and

(3) Specifies a date on which it is pro-
posed to release the information unless
barred by court order. The requester
shall be simultaneously informed of
the disclosure date.

(d) Notice of law suit. NARA will
promptly inform the requester and sub-
mitter of any law suit filed by the
other concerning possible disclosure.

(e) Exception to notice requirements.
The notice requirements of this section
do not apply when:

(1) NARA determines that the infor-
mation should not be disclosed in ac-
cordance with one or more FOIA ex-
emptions;

(2) The information has been pub-
lished or officially made available to
the public;
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(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or,

(4) More than 10 years have passed
since the date of submission, regardless
of any designation as commercially
confidential made by the submitter in
accordance with the recipient agency’s
regulations, and NARA has no
substantitial reason to believe that dis-
closure would result in competitive
harm.

(5) The submitter failed to respond to
a notice of receipt of request, in which
case this initial notice shall serve as
the notice of intent to disclose.

[54 FR 32070, Aug. 4, 1989]

Subpart D—Access to National
Security Information

§ 1254.40 Access to national security
information.

(a) Declassification of and public ac-
cess to national security information
and material, hereinafter referred to as
‘‘classified information’’ or collectively
termed ‘‘information’’ is governed by
Executive Order 12356 of April 2, 1982 (3
CFR, 1982 Comp., p. 166), the imple-
menting Information Security Over-
sight Office Directive Number 1 of June
22, 1982 (47 FR 27836, June 25, 1982) and
the Freedom of Information Act (5
U.S.C. 552).

(b) Public access to documents de-
classified in accordance with this regu-
lation may be restricted or denied for
other reasons under the provisions of 5
U.S.C. 552(b) for accessioned agency
records; 36 CFR 1254.36 for donated his-
torical materials; 44 U.S.C. 2201 et seq.
and 36 CFR part 1270 for Presidential
records; and 44 U.S.C. 2111 note and 36
CFR part 1275 for Nixon Presidential
materials.

[59 FR 29194, June 6, 1994]

§ 1254.44 Freedom of Information Act
requests.

(a) Requests for access to national secu-
rity information under the Freedom of In-
formation Act. Requests for access to
national security information under
the Freedom of Information Act are
processed in accordance with the provi-
sions of § 1254.38. Time limits for re-
sponses to Freedom of Information Act

requests for national security informa-
tion are those provided in the act rath-
er than the longer time limits provided
for responses to mandatory review re-
quests specified by Executive Order
12356.

(b) Agency action. Upon receipt of a
request forwarded by NARA for a de-
termination regarding declassification,
the agency with declassification re-
sponsibility shall:

(1) Advise whether the information
should be declassified in whole or in
part or should continue to be exempt
from declassification;

(2) Provide a brief statement of the
reason any requested information
should not be declassified; and

(3) Return all reproductions referred
for determination, including a copy of
each document which should be re-
leased only in part, marked to indicate
the portions which remain classified.

(c) Denials and Appeals. Denials under
the Freedom of Information Act of ac-
cess to national security information
accessioned into the National Archives
are made by designated officials of the
originating or responsible agency.
NARA notifies the requestor of the
agency’s determination. Appeals of de-
nials of access to national security in-
formation must be made in writing to
the appropriate authority in the agen-
cy having declassification responsibil-
ity for the denied information as indi-
cated in § 1254.42. The agency appellate
authority shall make a determination
in accordance with 5 U.S.C. 552(b). The
agency appellate authority shall notify
NARA and the requestor in writing of
the final denials. The agency will also
furnish to NARA a copy of each docu-
ment released only in part, marked to
indicate the portions which remain
classified.

[49 FR 1349, Jan. 11, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985; further redesignated
and amended at 51 FR 22076, June 18, 1986; 54
FR 32070, Aug. 4, 1989]

§ 1254.46 Public requests for manda-
tory review of classified informa-
tion under Executive Order 12356.

United States citizens or permanent
resident aliens, Federal agencies, or
State or local governments wishing to
request mandatory review of classified
information that has been accessioned
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into the National Archives or donated
to the Government may do so by de-
scribing the document or material con-
taining the information with sufficient
specificity to enable NARA to locate it
with a reasonable amount of effort.
When practicable, a request shall in-
clude the name of the originator and
recipient of the information, as well as
its date, subject, and file designation.
If the information sought cannot be
identified from the description pro-
vided or if the information sought is so
voluminous that processing it would
interfere with NARA’s capacity to
serve all requestors on an equitable
basis, NARA shall notify the requestor
that, unless additional information is
provided or the scope of the request is
narrowed, no further action will be
taken. NARA shall review for declas-
sification and release the requested in-
formation or those declassified por-
tions of the request that constitute a
coherent segment unless withholding is
otherwise warranted under applicable
law. Requests for mandatory review
should be addressed to the appropriate
NARA depository listed in part 1253.

[49 FR 1350, Jan. 11, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1254.48 Access by historical research-
ers and former Presidential ap-
pointees.

(a) Access to classified information
may be granted to U.S. citizens who
are engaged in historical research
projects or who previously occupied
policy-making positions to which they
were appointed by the President. Per-
sons desiring permission to examine
material under this special historical
researcher/Presidential appointees ac-
cess program should contact NARA at
least 4 months before they desire ac-
cess to the materials to permit time
for the responsible agencies to process
the requests for access. NARA will in-
form requesters of the agencies to
which they will have to apply for per-
mission to examine classified informa-
tion, including classified information
originated by the White House or clas-
sified information in the custody of the
National Archives which was origi-
nated by a defunct agency.

(b) Requestors may examine records
under this program only after the orig-
inating or responsible agency:

(1) Determines in writing that access
is consistent with the interest of na-
tional security;

(2) Takes appropriate steps to protect
classified information from unauthor-
ized disclosure or compromise, and en-
sures that the information is safe-
guarded in a manner consistent with
Executive Order 12356; and

(3) Limits the access granted to
former presidential appointees to items
that the person originated, reviewed,
signed, or received while serving as a
presidential appointee.

(c) To protect against the possibility
of unauthorized access to restricted
documents, a director may issue in-
structions supplementing the research
room rules provided in subpart B.

[49 FR 1352, Jan. 11, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985 and 51 FR 22076, June
18, 1986; 59 FR 29194, June 6, 1994]

§ 1254.50 Fees.

NARA will charge requesters for cop-
ies of declassified documents according
to the fees listed in § 1258.12 of this
chapter.

[59 FR 29194, June 6, 1994]

Subpart E—Information, Repro-
duction, and Authentication
Services

§ 1254.70 NARA copying services.

(a) The copying of documents will be
done by personnel of the National Ar-
chives and Records Administration
with equipment belonging to NARA.
NARA reserves the right to make a du-
plicate, at NARA expense, of any mate-
rial copied. Such duplicates may be
used by NARA to make additional cop-
ies for others.

(b) In order to preserve the original
documents, documents which are avail-
able on microfilm or other alternate
copy will not be copied by other means
as long as a legible copy (electrostatic,
photographic, or microfilm) can be
made from the microfilm.

[52 FR 20080, May 29, 1987; 59 FR 29194, June
6, 1994]
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§ 1254.71 Researcher use of the self-
service card-operated copiers in the
National Archives Building, the
Washington National Records Cen-
ter and the National Archives at
College Park.

(a) General. Self-service card-oper-
ated copiers are located in research
rooms in the National Archives Build-
ing, the Suitland Research Room in the
Washington National Records Center,
and the National Archives at College
Park. Other copiers set aside for use by
reservation are located in designated
research areas. Procedures for use are
outlined in paragraphs (b) through (g)
of this section.

(b) Hours of use. (1) Copiers located in
research rooms in the National Ar-
chives Building, the Suitland Research
Room in the Washington National
Records Center, and the National Ar-
chives at College Park may be used
until 15 minutes prior to closing of the
research room. There is a five-minute
time limit on these copiers when oth-
ers are waiting to use the copier. Re-
searchers using microfilm reader-print-
ers may be limited to three copies
when others are waiting to use the ma-
chine. Researchers wishing to copy
large quantities of documents should
see a staff member in the research
room to reserve a copier for an ex-
tended time period.

(2) Reserved self-service copiers lo-
cated in the designated research area
on the second floor of the National Ar-
chives Building may be used between 9
a.m. and 12 noon and between 1 p.m.
and 5 p.m., Monday through Friday, ex-
cept Federal holidays. The reserved
self-service copier located in the des-
ignated research area at the Washing-
ton National Records Center may be
used between the hours of 8 a.m. and 12
noon and between 1 p.m. and 4 p.m.,
Monday through Friday, except Fed-
eral holidays.

(i) A copier may be reserved for one
hour at a time in the textual research
room in the National Archives Building
and the National Archives at College
Park and for one-half hour at a time in
the Microfilm Research Room in the
National Archives Building and in the
Suitland Research Room in the Wash-
ington National Records Center. An-
other appointment may be reserved

after completing the scheduled ap-
pointment. The appointment may be
forfeited if the researcher does not ar-
rive within 10 minutes after the sched-
uled time.

(ii) If an appointment must be can-
celed due to copier failure, NARA will
make every effort to schedule a new
mutually agreed-upon time. However,
NARA will not displace researchers
whose appointments are not affected
by the copier failure.

(c) Copying procedures. (1) Individual
documents to be copied shall be tabbed
in accordance with the procedures gov-
erning the tabbing of documents and
returned to their container. The re-
search room attendant will examine
the documents to determine whether
they can be copied on the self-service
copier. The chief of the branch admin-
istering the research room will review
the determination of suitability if
asked to do so by the researcher.

(2) Researchers using the reserved
copiers must submit the containers of
documents to the attendant for review
at least one hour prior to the scheduled
appointment. The research room staff
will deliver the containers to the des-
ignated area where the reserved copiers
are located. Researchers using self-
service copiers located in the research
room will transport their containers of
documents to the copier themselves.

(3) Researchers may copy from only
one box and one folder at a time. After
copying the documents, the researcher
must show the original documents and
the copies to a research room attend-
ant.

(d) Documents not suitable for self-serv-
ice copying. The following types of doc-
uments may not be copied on the self-
service copiers:

(1) Bound archival volumes;
(2) Documents fastened together by

staples, clips, acco fasteners, rivets, or
similar fasteners, where folding or
bending documents may cause damage;

(3) Documents larger than the glass
copy plate of the copier;

(4) Documents with uncanceled secu-
rity classification markings;

(5) Documents with legal restrictions
on copying; and

(6) Documents which, in the judge-
ment of the research room attendant,
are in poor physical condition or which
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may be subject to possible damage if
copied.

(e) Cancellation of security classifica-
tion markings.

(1) Security classification markings
(RESTRICTED, CONFIDENTIAL, SE-
CRET, TOP SECRET, and others) on
declassified records must be properly
canceled before documents are copied.
Only a NARA staff member can cancel
security markings. Properly declas-
sified documents will bear the declas-
sification authority.

(2) Researchers may not remove from
the research room copies of documents
bearing uncanceled classification
markings. Copies of documents with
uncanceled markings will be con-
fiscated.

(3) When individual documents are
being copied, the research room staff
will cancel the classification markings
on each page and will place the declas-
sification authority on the first page of
each document. If the researcher is
copying only selected pages from a doc-
ument, the researcher must make a
copy of the first page bearing the de-
classification authority and attach
that page to any subsequent page(s)
copied from the document. This declas-
sification authority must be presented
to the guard when copies of documents
are removed from the research room
and/or the building.

(4) Researchers using the reserved
copiers are provided with a declas-
sification strip which is attached to
the copier. The strip, which is repro-
duced on each page copied, cancels the
security markings.

(f) Purchasing debitcards for copiers.
Researchers may use cash to purchase
a debitcard from a vending machine
during the hours that self-service copi-
ers are in operation. Additionally,
debitcards may be purchased with cash,
check, money order, credit card, or
funds from an active deposit account
from the Cashier’s Office located in
room G–1 of the National Archives
Building between the hours of 8:45 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays. During the
evening and weekend hours, the re-
search room supervisor can make
change for $20 or less. The debitcard
will, when inserted into the copier, en-
able the user to make copies, for the

appropriate fee, up to the value on the
debitcard. Researchers may add value
to the debitcard by using the vending
machine. The fee for self-service copies
is found in § 1258.12 of this chapter.

(g) Refunds of unused amounts on
debitcards.

(1) To obtain a refund of any unused
amount on a debitcard, a researcher
must bring the debitcard to the Cash-
ier’s Office in room G–1 of the National
Archives Building. Cash refunds for
debitcards are currently limited to
$20.00 or less. Refunds due for more
than $20.00 are currently paid by U.S.
Treasury check in approximately 6–8
weeks. Refunds due on debitcards ob-
tained using credit cards will be made
by issuing a credit of the refund
amount to the credit card. Refunds due
on debitcards obtained using funds
from a deposit account will be made by
crediting the refund to the deposit ac-
count.

(2) An NATF Form 30A, Request for
Debit Card Refund or Credit, must be
submitted to the Cashier’s Office. The
form is available from the research
room staff or the Cashier. During
evening hours and on Saturdays, re-
searchers should enclose the completed
form and debitcard in a preaddressed
envelope, also available in the research
room. The envelope may be dropped
through the mail slot in room G–1 or
mailed to the Cashier.

[56 FR 2136, Jan. 22, 1991; 56 FR 5731, Feb. 12,
1991; 59 FR 29194, June 6, 1994]

§ 1254.72 Information about docu-
ments.

(a) Upon request, overall information
pertaining to holdings or about specific
documents will be furnished, provided
that the time required to furnish the
information is not excessive, and pro-
vided that the information is not re-
stricted (see subpart C and subpart D).

(b) When so specified by a director,
requests must be made on prescribed
forms. Such forms will be approved by
OMB as information collections and
will bear the approved control number.

[59 FR 29195, June 6, 1994]

§ 1254.74 Information from documents.
Normally, information contained in

the documents will be furnished in the
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form of photocopies of the documents,
subject to the provisions of § 1254.70.
NARA will certify facts and make ad-
ministrative determinations on the
basis of archives, or of FRC records
when appropriate officials of other
agencies have authorized NARA to do
so. Such certifications and determina-
tions will be authenticated by the seal
of NARA, the National Archives of the
United States, or the transferring
agency, as appropriate.

[59 FR 29195, June 6, 1994]

§ 1254.76 Certification of copies.

The responsible director, or any of
his or her superiors, the Director of the
Federal Register, and their designees
are authorized to certify copies of doc-
uments as true copies.

[59 FR 29195, June 6, 1994]

Subpart F—Microfilming Archival
Records

SOURCE: 52 FR 20081, May 29, 1987, unless
otherwise noted.

§ 1254.90 General.

(a) This subpart establishes rules and
procedures governing the use of pri-
vately owned microfilm equipment to
film archival records and donated his-
torical materials in the National Ar-
chives Building, the Washington Na-
tional Records Center, the regional ar-
chives, and the Presidential libraries.

(b) Persons or organizations wishing
to microfilm Federal agency records in
the custody of a Federal Records Cen-
ter should contact the director of the
Center about procedures for obtaining
permission to film those records.

(c) Federal agencies needing to
microfilm archival records in support
of the agency’s mission must contact
the Assistant Archivist for the Na-
tional Archives, as soon as possible
after the need is identified, for infor-
mation concerning standards and pro-
cedures for microfilming archival
records.

[52 FR 20081, May 29, 1987, as amended at 59
FR 29195, June 6, 1994]

§ 1254.92 Requests to microfilm
records and donated historical ma-
terials.

(a) Requests to microfilm archival
records or donated historical materials
(except donated historical materials
under the control of the Office of Presi-
dential Libraries) in the National Ar-
chives Building, the Washington Na-
tional Records Center, or the regional
archives must be made in writing to
the Assistant Archivist for the Na-
tional Archives (NN), NARA, Washing-
ton, DC 20408. Requests to microfilm
records or donated historical materials
in a Presidential library or donated
historical materials in the National
Archives Building under the control of
the Office of Presidential Libraries
must be made in writing to the Assist-
ant Archivist for Presidential Libraries
(NL), NARA, Washington, DC 20408.
OMB control number 3095–0017 has been
assigned to the information collection
contained in this section.

(b) Request to use privately owned
microfilm equipment should be submit-
ted six months in advance of the pro-
posed starting date of the microfilming
project. Requests submitted with less
advance notice will be considered and
may be approved if space is available
for the cameras in the area set aside
for private microfilming and if the
records require minimal preparation
for filming. Only one microfilming
project may be included in a request.
NARA will not accept additional re-
quests from an individual or organiza-
tion to microfilm records in a NARA
facility while NARA is evaluating an
earlier request from that individual or
organization to microfilm records at
that facility. NARA will establish the
number of camera spaces available to a
single project based upon the total
number of projects approved for film-
ing at that time.

(c) The request must include:
(1) A description of the documents to

be copied which includes the following
elements:

(i) Agency of origin or, for donated
historical materials, title of the collec-
tion,

(ii) Title of series or file segment;
(iii) Date span; and
(iv) Estimated volume in number of

pages or cubic feet.
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(2) The estimated amount of time
(work-days) that the microfilm copy-
ing project will take; the date that the
requester would like to begin the
project; and the number of persons who
would require training (see
§ 1254.100(b)).

(3) The number and a description of
the equipment that will be used for
copying including:

(i) The name of the manufacturer and
model number; and

(ii) The type of light source to be em-
ployed (fluorescent, tungsten, or elec-
tronic flash) and if electronic flash
(i.e., strobe) or fluorescent, whether
the light source is filtered to omit ul-
traviolet radiation.

(4) A statement of the procedures
which will be followed to ensure that
all pages are copied, that the images on
the microfilm are legible, and that the
microfilm is properly processed. At a
minimum, the procedures should meet
the requirements specified in part 1230
of this chapter regarding the micro-
filming of permanent records.

(d) The requester must agree to cred-
it the National Archives or the particu-
lar Presidential Library having cus-
tody of the original documents. The
credit must appear at the beginning of
a microfilm publication and in any
publicity material or descriptions of
the publication.

(1) If the original documents are Fed-
eral records, the requester must agree
to include on the film this statement:
‘‘The documents reproduced in this
publication are among the records of
the (name of agency) in the custody of
the National Archives of the United
States. No copyright is claimed in
these official U.S. Government
records.’’

(2) If the original documents are do-
nated historical materials, the re-
quester must agree to include on the
film this statement: ‘‘The documents
reproduced in this publication are do-
nated historical materials from (name
of donor) in the custody of the (name of
Presidential library or National Ar-
chives). The National Archives admin-
isters them in accordance with the re-
quirements of the donor’s deed of gift
and the U.S. Copyright Law, Title 17,
U.S.C.’’.

(e) If the person or organization pro-
ducing the film plans to copyright the
microfilm publication, the National
Archives and Records Administration
must be given a royalty-free worldwide
license to sell the publication seven
years after filming at the NARA facil-
ity is completed, or earlier if there is
no commercial distributor.

[52 FR 20081, May 29, 1987; 52 FR 22415, June
11, 1987; 59 FR 29195, June 6, 1994]

§ 1254.94 Criteria for granting the re-
quests.

(a) NARA will evaluate the requests
on the basis of the extent to which
completion of a proposed project would
further NARA’s efforts to preserve and
to make available to the public the his-
torically valuable records of the Gov-
ernment.

(b) NARA will approve only requests
to microfilm a complete body of docu-
ments, such as an entire series or a
major continous segment of a very
large series which is reasonably divis-
ible. Microfilming a complete body of
documents means that all documents
within the file unit(s) to be micro-
filmed will be consecutively copied,
from the first to the last page, not
skipping any pages in between except
for pages that are exact duplicates or
blank pages that are not included in a
pagination scheme.

(c) NARA will normally approve only
requests which include assurances that
the project will adhere to the specifica-
tions in part 1230 of this chapter which
concern microfilm stock standards,
index placement, and microfilm proc-
essing for permanent records.

(d) NARA will approve only requests
which specify that NARA will receive a
first generation silver halide duplicate
negative containing no splices made
from the original camera negative of
the microform record created in ac-
cordance with part 1230 of this chapter.

(1) NARA may use this duplicate neg-
ative microform to make duplicate
preservation and reference copies. The
copies may be made available for
NARA and public use in NARA facili-
ties and programs.

(2) NARA may also sell copies of the
microform seven years after filming at
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the NARA facility is completed, or ear-
lier if there is no commerical distribu-
tor. NARA may choose to add its own
editorial material to the microform
copies which NARA distributes or sells.

(e) NARA will not approve any re-
quest that does not include all of the
information required by § 1254.92.

(f) NARA will normally not approve
requests to microfilm documents:

(1) Which have previously been
microfilmed and made available to the
public;

(2) Which have been approved for
microfilming by another party; or

(3) Which NARA plans to film as a
NARA microfilm publication or which
relate closely to other documents pre-
viously microfilmed or approved for
microfilming by NARA. Exceptions to
this provision may be granted at the
discretion of NARA.

(g) NARA will normally not approve
requests to microfilm the following
categories of documents:

(1) Documents which include docu-
ments with general or specific restric-
tions on access that preclude their re-
production;

(2) Documents which include docu-
ments which are known to be protected
by copyright;

(3) Documents of high intrinsic value
which may be handled only by author-
ized NARA personnel;

(4) Documents in vulnerable physical
condition;

(5) Documents having a high research
demand and which would have to be de-
nied to others for an extended period of
time during the microfilming process.
Where possible, NARA will assist re-
questers in developing filming sched-
ules that avoid the need to close docu-
ments for a lengthy period of time; and

(6) Oversize documents, bound vol-
umes, and other formats that would be
subject to excessive stress and possible
damage from special equipment
planned to be used by the requester, as
well as documents fastened with grom-
mets, heavy duty staples, miscellane-
ous fasteners, or wafers and other ad-
hesives that cannot be removed with-
out tearing or breaking documents.

(h) NARA will normally not approve
requests from persons or organizations
who have failed to produce usable
microfilm or to honor commitments

made in previous requests, or who have
had a previous permission to microfilm
documents rescinded because of their
conduct.

(i) NARA will not approve requests to
microfilm documents in NARA facili-
ties in which there is insufficient space
available for private microfilming.
NARA will not move documents from a
facility lacking space for private
microfilming to another NARA facility
for that purpose.

(j) Federal agencies microfilming
records in support of the agency’s mis-
sion may use the space set aside for
private microfilming. Agency micro-
filming takes precedence over private
microfilming when there is insufficient
space to accommodate both at the
same time.

§ 1254.96 Microfilm preparation.

(a) As part of its evaluation of a re-
quest to microfilm documents, NARA
will determine the amount of micro-
film preparation that NARA must do
before the documents can be micro-
filmed and the estimated cost of such
preparation. The fees for microfilm
preparation will be based on direct sal-
ary costs (including benefits) and sup-
ply costs when NARA staff performs
the work. When the work is performed
by a NARA contractor, the fees will be
the cost to NARA. Microfilm prepara-
tion includes:

(1) Verifying or correcting the ar-
rangement of documents after with-
drawn items are reviewed and refiled
when appropriate;

(2) Screening the documents for pos-
sible restrictions on use;

(3) Declassifying security classified
documents;

(4) Removing document fasteners
from documents when the fasteners can
be removed without damage to the doc-
uments; and

(5) Taking any document conserva-
tion actions that must be accomplished
in order to film the documents, such as
document flattening or mending.

(b) NARA will provide the requester
detailed information on the fees for
microfilm preparation in the letter of
approval. Payment of fees will be made
in accordance with § 1258.14 of this
chapter. When a body of documents
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will require extensive microfilm prepa-
ration, a different payment schedule
may be established at the discretion of
NARA.

[52 FR 20081, May 29, 1987; 52 FR 22415, June
11, 1987; 59 FR 29195, June 6, 1994]

§ 1254.98 Equipment standards.

(a) Equipment must be designed for
the microfilming of documents in roll
form or standard fiche form and be op-
erable from a table top. Only planetary
type camera equipment may be used.
Automatic feed devices may not be
used. Book cradles or other specialized
equipment designed for use with bound
volumes, oversized documents, or other
formats will be approved by the Office
of the National Archives on a case-by-
case basis.

(b) The power consumption of the
equipment normally must not exceed
1.2 kilowatts. Power normally avail-
able is 115 volts, 60 hz. Requests for
electricity exceeding that normally
available must be made at least 90 days
in advance.

(c) Equipment having clamps or
other devices to exert pressure upon or
to affix the document to any surface in
a way that might damage the docu-
ment may not be used.

(d) The equipment must not use a
heat generating light source in close
enough proximity to the documents to
result in their physicial distortion or
degradation. All sources of ultraviolet
light must be filtered.

[52 FR 20081, May 29, 1987; 52 FR 22415, June
11, 1987]

§ 1254.100 Microfilming procedures.

(a) Equipment used must conform to
the equipment standards in § 1254.98.

(b) Documents must be handled in ac-
cordance with the training and instruc-
tions provided by NARA personnel so
that documents are not damaged dur-
ing copying and so that their original
order is maintained. Only persons who
have attended NARA training will be
permitted to handle the documents or
supervise microfilming operations.
Training will be offered only in Wash-
ington, DC.

(c) Documents from only one file unit
may be microfilmed at a time.

(d) Documents may not be left unat-
tended on the copying equipment or
elsewhere.

(e) Under normal microfilming condi-
tions, actual copying time per sheet
must not exceed 30 seconds.

(f) Any lights used with the camera
must be turned off when the camera is
not in actual operation.

(g) Microfilm equipment may be op-
erated only in the presence of the re-
search room attendant or a designated
NARA employee.

(h) The equipment normally should
be in use each working day that it is in
a NARA facility. The director of the
NARA facility (as defined in § 1252.2 of
this chapter) will decide when equip-
ment must be removed because of lack
of regular use. The equipment must be
promptly removed upon request of the
facility director.

(i) NARA assumes no responsibility
for loss or damage to microfilm equip-
ment or supplies left unattended.

(j) NARA will inspect the microform
output at scheduled intervals during
the project to verify that the processed
film meets the microfilm preparation
and filming standards required by part
1230 of this chapter. To enable NARA to
properly inspect the film, NARA must
receive the film within 5 days after it
has been processed. The person or orga-
nization producing the microfilm will
provide NARA with a silver halide du-
plicate negative of the filmed records
(see § 1254.94(d)) according to the sched-
ule shown in (k). If the processed film
does not meet the standards, NARA
may require that the records be re-
filmed.

(k) When 10,000 or fewer images are
filmed, the person or organization pro-
ducing the microfilm will provide
NARA with a silver halide duplicate
negative upon completion of the
project. When the project involves
more than 10,000 images, a silver halide
duplicate negative of the first com-
pleted roll or segment of the project re-
producing this image count will be pro-
vided to NARA for evaluation; subse-
quent completed segments of the
project, in quantities approximating
100,000 or fewer images, will be pro-
vided to NARA within 30 days after
filming unless NARA approved other
arrangements.
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§ 1254.102 Rescinding permission.

NARA may, at any time, rescind per-
mission to microfilm records:

(a) If the person or organization fails
to comply with the microfilming proce-
dures in § 1254.100;

(b) If inspection of the processed
microfilm reveals persistent problems
with the quality of the filming or proc-
essing;

(c) If the person or organization fails
to proceed with the microfilming or
project as indicated in the request, or

(d) If the microfilming project is hav-
ing an unanticipated adverse effect on
the condition of the documents or the
space set aside in the NARA facility for
microfilming.

PART 1256—RESTRICTIONS ON THE
USE OF RECORDS

Sec.
1256.1 Scope of part.
1256.2 Restrictions on access.
1256.4 Access to records containing personal

information.

Subpart A—General Restrictions

1256.10 National security information.
1256.12 Information exempted from disclo-

sure by statute.
1256.14 Trade secrets and commercial or fi-

nancial information.
1256.16 Information which would invade the

privacy of an individual.
1256.18 Information related to law enforce-

ment investigations.

Subpart B—Specific Restrictions

1256.40 Agency-imposed restrictions.

Subpart C—Domestic Distribution of United
States Information Agency Materials in
the National Archives of the United
States

1256.50 Scope of subpart.
1256.52 Purpose.
1256.54 Definition.
1256.56 Transfer of USIA audiovisual records

to NARA.
1256.58 Domestic distribution of USIA

audiovisual records transferred to NARA.
1256.60 Fees.

AUTHORITY: 44 U.S.C. 2101–2118; 22 U.S.C.
1461(b).

§ 1256.1 Scope of part.
This part contains material referred

to in § 1254.30.

[40 FR 56892, Dec. 5, 1975. Redesignated and
amended at 50 FR 15723, 15727, Apr. 19, 1985]

§ 1256.2 Restrictions on access.
The use of some archives and donated

historical materials transferred to the
National Archives of the United States,
especially those of recent date, is sub-
ject to restrictions prescribed in stat-
ute or Executive order, or restrictions
specified by the donor or agency from
which the records were transferred and
imposed by the Archivist of the United
States. Restrictions on access to par-
ticular records that have been specified
by the donor or transferring agency are
known as ‘‘specific restrictions.’’ Re-
strictions on access that may apply to
more than one record group are termed
‘‘general restrictions,’’ and apply to
the kinds of information or classes of
records designated, regardless of the
record group to which such records
have been allocated. Both specific and
general restrictions have been pub-
lished in the ‘‘Guide to the National
Archives of the United States.’’ (See
§ 1254.30.) Subparts A and B contain re-
strictions that have been added or re-
vised since the publication of the latest
edition of the Guide.

[40 FR 56892, Dec. 5, 1975. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1256.4 Access to records containing
personal information.

(a) NARA policy. Access to archival
records containing information access
to which would invade the privacy of
an individual is restricted by § 1256.16.

(1) NARA may authorize access to
such records for the purpose of statis-
tical or quantitative research to quali-
fied persons doing biomedical research
under the conditions outlined in this
section.

(2) If NARA is able to make a copy of
such records with all personal identifi-
ers masked or deleted, NARA will
make such a ‘‘sanitized’’ copy of the
record available to all researchers in
accordance with part 1254 of this chap-
ter.

(3) NARA will not grant access to re-
stricted census and survey records of
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the Bureau of the Census less than 72
years old containing data identifying
individuals enumerated in population
censuses in accordance with 44 U.S.C.
2108(b).

(4) NARA will not grant access con-
trary to a specific restriction to
records which have specific restrictions
on access imposed by the agency of ori-
gin in accordance with § 1256.40.

(b) Request for access. Researchers
who wish to have access to records the
use of which is restricted by § 1256.16 to
conduct biomedical research must sub-
mit a written request to the Assistant
Archivist for the National Archives
(NN), National Archives and Records
Administration, Washington, DC 20408.
OMB control number 3095–0002 has been
assigned to this collection of informa-
tion requirement. Researchers are en-
couraged to consult informally NARA
prior to submitting the formal request.
The request must include the following
information:

(1) Name and mailing address;
(2) Institutional affiliation and posi-

tion, if applicable;
(3) List of published research;
(4) References from two persons who

have first-hand knowledge of the re-
quester’s qualifications to perform the
research;

(5) A statement of the nature of the
research to be conducted and any plans
for publication or presentation of the
research findings;

(6) A listing of all sources of great
funds supporting the research project
or its publication;

(7) A statement of the methodology
to be used;

(8) A statement of the administra-
tive, technical, and physical safeguards
to be employed by the researcher to
prevent unauthorized use or disclosure
of the records;

(9) A listing of the record groups and
series titles to be used; and

(10) A statement that the researcher
will abide by the conditions of access
to be prescribed by NARA and that the
researcher will assume responsibility
for the action of all persons working
with the researcher on the project.

(c) Access Review Committee. Requests
made under paragraph (b) of this sec-
tion will be reviewed by NARA’s Access
Review Committee, which is composed

of the Deputy Archivist of the United
States, the Assistant Archivist for the
National Archives, and the director(s)
of the NARA division(s) which has cus-
tody of the requested records. The
Committee may consult other persons
within and outside the Federal Govern-
ment who are knowledgeable in the re-
search field for assistance in evaluat-
ing a request.

(1) The Committee will examine the
request to determine:

(i) Whether the requested informa-
tion is of such a highly sensitive per-
sonal nature that disclosure should not
be permitted even for biomedical sta-
tistical or quantitative research;

(ii) Whether the methodology pro-
posed by the requester will permit the
researcher to obtain the projected re-
search results without revealing per-
sonally identifying information;

(iii) Whether the research results will
be published or presented at an aca-
demic or research conference;

(iv) Whether the requester is a bona-
fide biomedical researcher who has pre-
vious experience in conducting statis-
tical research projects and publishing
articles or books on such research;

(v) Whether the safeguards proposed
by the requester will adequately pro-
tect the personal information; and

(vi) Whether NARA has sufficient
staff and space available to safeguard
privacy interests necessary to accom-
modate the research project.

(2) The decision of the Committee
will be made in writing to the re-
quester within 15 workdays after re-
ceipt of a completed request. At the
discretion of the Committee, the re-
searcher may meet with the Commit-
tee to discuss the project or to discuss
revising the research proposal to meet
possible objections of the Committee.

(d) Conditions of access. Researchers
who are granted access to restricted
records, all others associated with the
research project who will have access
to personally identifiable information
from the records, and the manager of
any ADP facility handling the records
or data elements containing personal
identifiers shall agree in writing to
maintain the confidentiality of the in-
formation and to adhere to the condi-
tions of access imposed by NARA.
NARA may impose some or all of the
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following conditions of access on any
project; additional conditions may be
imposed on the use of specific records
or on specific projects:

(1) The records may be used only for
the purpose of the statistical research
and for the statistical reporting of re-
search findings as described in the ap-
proved research project. The records
may not be used for any other purpose
without NARA approval;

(2) The records and copies of any data
elements which permit the identifica-
tion of an individual or which can be
identified with an individual may not
be transferred to any person or institu-
tion not directly involved with the ap-
proved research project;

(3) Reasonable administrative, tech-
nical, and physical safeguards, as ap-
proved by NARA, to prevent unauthor-
ized use or disclosure of the records
shall be established by the researcher
and followed by all persons associated
with the research project;

(4) When required by NARA, the
records shall be consulted at the NARA
facility where the records are located;

(5) Any individually identifiable in-
formation in the researcher’s notes or
in authorized copies of the records
shall be rendered anonymous by the re-
searcher at the earliest possible time
consistent with the purpose of the re-
search project;

(6) Persons who are identified in the
records may not be contacted by or on
behalf of the researcher;

(7) Prior to publication or public
presentation of the data, the final re-
search product(s) shall be provided to
the Assistant Archivist for the Na-
tional Archives for review. NARA’s re-
view shall be limited to ensuring that
there is no possible identification of in-
dividuals in the research findings.
NARA will not evaluate the validity of
the research findings;

(8) All research notes containing per-
sonally identifiable information from
privacy-restricted records and/or copies
of such records shall, upon completion
of the project, be destroyed or returned
to NARA, whichever condition NARA
has imposed as a condition of access. If
the notes and/or copies are destroyed,
the researcher shall verify in writing
to the Assistant Archivist for the Na-

tional Archives that the research notes
and/or copies have been destroyed.

(e) Noncompliance with conditions of
access. If NARA discovers that a re-
searcher has violated any of the condi-
tions of access imposed by NARA,
NARA shall take steps to revoke the
NARA research privileges of that per-
son and shall consult with the NARA
legal counsel to determine any other
steps to be taken to prevent any fur-
ther disclosure of the personal informa-
tion concerned. NARA may also inform
the following persons and organiza-
tions of the researcher’s failure to fol-
low the conditions of use:

(1) The institution with which the re-
searcher is affiliated, if applicable;

(2) Persons who served as references
in the application for access;

(3) Organizations which provided
grant funds for the project;

(4) The sponsor of the publication or
public presentation; and/or

(5) Appropriate professional organiza-
tions.

[53 FR 6821, Mar. 3, 1988]

Subpart A—General Restrictions

§ 1256.10 National security informa-
tion.

(a) Records. Records containing infor-
mation regarding national defense or
foreign policy and properly classified
under an Executive order.

(b) Restrictions. Such records may be
disclosed only in accordance with the
provisions of such Executive order and
its implementing directive.

(c) Imposed by. Archivist of the Unit-
ed States in accordance with 5 U.S.C.
552 and 44 U.S.C. 2108.

[48 FR 6540, Feb. 14, 1983. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1256.12 Information exempted from
disclosure by statute.

(a) Records. Records containing infor-
mation which is specifically exempted
from disclosure by statute.

(b) Restrictions. Such records may be
disclosed only in accordance with the
provisions of 44 U.S.C. 2108.
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(c) Imposed by. Archivist of the Unit-
ed States in accordance with 5 U.S.C.
552 and 44 U.S.C. 2108.

[48 FR 6541, Feb. 14, 1983, as amended at 48
FR 45393, Oct. 5, 1983. Redesignated at 50 FR
15723, Apr. 19, 1985]

§ 1256.14 Trade secrets and commer-
cial or financial information.

(a) Records. Records not restricted by
statute but which contain trade secrets
and commercial or financial informa-
tion submitted to the government with
an expressed or implied understanding
of confidentiality.

(b) Restrictions. Such records may be
disclosed only if:

(1) The party that provided the infor-
mation agrees to its release; or

(2) In the judgment of the Archivist
of the United States, the passage of
time is such that release of the infor-
mation would not result in substantial
competitive harm.

(c) Imposed by. Archivist of the Unit-
ed States in accordance with 5 U.S.C.
552 and 44 U.S.C. 2108.

[48 FR 6541, Feb. 14, 1983. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1256.16 Information which would in-
vade the privacy of an individual.

(a) Records. Records containing infor-
mation about a living individual which
reveal details of a highly personal na-
ture that the individual could reason-
ably assert a claim to withhold from
the public to avoid a clearly unwar-
ranted invasion of privacy, including
but not limited to information about
the physical or mental health or the
medical or psychiatric care or treat-
ment of the individual, and that—

(1) Contain personal information not
known to have been previously made
public, and

(2) Relate to events less than 75 years
old.

(b) Restrictions. Such records may be
disclosed only:

(1) To those officers and employees of
the agency that transferred the records
to the National Archives who have a
need for the record in the performance
of their official duties;

(2) To those officers and employees of
the agency that originated the infor-
mation in the records who have a need

for the records in the performance of
their official duties;

(3) To researchers for the purpose of
statistical or quantitative research
when such researchers have provided
the National Archives with adequate
written assurance that the record will
be used solely as a statistical research
or reporting record and that no individ-
ually identifiable information will be
disclosed; or

(4) To the subject individual or his
duly authorized representative (the in-
dividual requesting access will be re-
quired to furnish reasonable and appro-
priate identification). Access will not
be granted, however, to records con-
taining the following categories of in-
formation:

(i) Investigatory material compiled
for law enforcement purposes or for the
purpose of determining suitability, eli-
gibility, or qualifications for Federal
civilian employment, military service,
or Federal contracts if the identity of
the source who furnished the informa-
tion to the Government under an ex-
pressed or implied promise of confiden-
tiality is revealed;

(ii) Evaluation material used to de-
termine potential for promotion in the
armed services if the identity of the
source who furnished the information
to the government under an expressed
or implied promise of confidentiality is
revealed; and

(iii) Security classified material.
(c) Imposed by. Archivist of the Unit-

ed States in accordance with 5 U.S.C.
552 and 44 U.S.C. 2108.

[48 FR 6541, Feb. 14, 1983. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1256.18 Information related to law
enforcement investigations.

(a) Records. Records compiled for law
enforcement purposes.

(b) Restrictions. Such records may be
disclosed only:

(1) If the release of the information
does not interfere with enforcement
proceedings, and

(2) If confidential sources and/or con-
fidential information are not revealed,
and

(3) If the release of the information
would not constitute an unwarranted
invasion of personal privacy, and
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(4) If confidential investigation tech-
niques are not described, and

(5) If the release of the information
would not endanger the safety of law
enforcement personnel, or

(6) If, in the judgment of the Archi-
vist of the United States the passage of
time is such that:

(i) The safety of persons is not endan-
gered, and

(ii) The public interest in disclosure
outweighs the continued need for con-
fidentiality.

(c) Imposed by. Archivist of the Unit-
ed States in accordance with 5 U.S.C.
552 and 44 U.S.C. 2108.

[48 FR 6541, Feb. 14, 1983, as amended at 48
FR 45393, Oct. 5, 1983. Redesignated at 50 FR
15723, Apr. 19, 1985]

Subpart B—Specific Restrictions
§ 1256.40 Agency-imposed restrictions.

Some records in NARA legal custody
are covered by restrictions imposed by
the agency of origin that are in con-
formance with the Freedom of Infor-
mation Act.

[50 FR 15727, Apr. 19, 1985]

Subpart C—Domestic Distribution
of United States Information
Agency Materials in the Na-
tional Archives of the United
States

SOURCE: 62 FR 31725, June 11, 1997, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 62 FR 31725, June
11, 1997, subpart C to part 1256 was added, ef-
fective July 11, 1997.

§ 1256.50 Scope of subpart.
This subpart prescribes procedures

governing the public availability of
audiovisual records and other mate-
rials subject to 22 U.S.C. 1461(b) that
have been transferred to the National
Archives of the United States by the
United States Information Agency
(USIA).

§ 1256.52 Purpose.
This subpart implements section 501

of the United States Information and
Educational Exchange Act of 1948 (22
U.S.C. 1461), as amended by section 202
of Public Law 101–246 (104 Stat. 49, Feb.

16, 1990). This subpart prescribes proce-
dures by which the public may inspect
and obtain copies of USIA audiovisual
records and other materials prepared
for dissemination abroad that have
been transferred to NARA for preserva-
tion and domestic distribution.

§ 1256.54 Definition.

For the purposes of this subpart—
Audiovisual records mean motion pic-
ture films, videotapes, and sound re-
cordings, and other materials regard-
less of physical form or characteristics
that were prepared for dissemination
abroad.

§ 1256.56 Transfer of USIA audiovisual
records to NARA.

The provisions of 44 U.S.C. 2107 and 36
CFR part 1228 apply to the transfer of
USIA audiovisual records to NARA,
and to their deposit with the National
Archives of the United States. At the
time the audiovisual records are trans-
ferred to NARA, the Director of USIA,
in accordance with § 1228.184(e) of this
chapter, will also transfer any produc-
tion or title files bearing on the owner-
ship of rights in the productions in
connection with USIA’s official over-
seas programming.

§ 1256.58 Domestic distribution of
USIA audiovisual records trans-
ferred to NARA.

No USIA audiovisual records in the
National Archives of the United States
that were prepared for dissemination
abroad will be available for copying
until it has been at least 12 years since
such materials were first disseminated
abroad, or, in the case of materials pre-
pared for foreign dissemination but not
disseminated abroad, until it has been
at least 12 years since the preparation
of the materials.

(a) Access to USIA audiovisual records
that neither have copyright protection nor
contain copyright material. USIA audio-
visual records prepared for dissemina-
tion abroad that NARA determines nei-
ther have copyright protection nor
contain copyrighted material are avail-
able for examination and copying in
accordance with the regulations set
forth in parts 1252, 1253, 1254, 1256, and
1258 of this chapter. In determining
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whether materials have copyright pro-
tection or contain copyrighted mate-
rial, NARA will rely on information
contained within or affixed to individ-
ual records (e.g., copyright notices); in-
formation contained within relevant
USIA production, title, or other files
that have been transferred to NARA by
USIA; information provided by request-
ers pursuant to paragraph (b)(2) of this
section (e.g., evidence from the Copy-
right Office that copyright has lapsed
or expired); and information provided
by copyright or license holders.

(b) Reproduction of USIA audiovisual
records that either have copyright protec-
tion or contain copyrighted material.

(1) USIA audiovisual records prepared
for dissemination abroad that NARA
determines may have copyright protec-
tion or may contain copyrighted mate-
rial will be made available for exam-
ination in NARA research facilities in
accordance with the regulations set
forth in this Title.

(2) Copies of USIA audiovisual
records prepared for dissemination
abroad that NARA determines may
have copyright protection or may con-
tain copyrighted material will be pro-
vided to persons seeking the release of
such materials in the United States
once NARA has:

(i) Ensured, in accordance with para-
graph (b)(3) of this section, that the
persons seeking copies have secured
and paid for necessary United States
rights and licenses;

(ii) Been provided with evidence from
the Copyright Office sufficient to de-
termine that copyright protection in
the materials sought, or relevant por-
tions therein, has lapsed or expired; or

(iii) Received a requester’s signed
certification in accordance with para-
graph (b)(4) of this section that the ma-
terials sought will be used only for pur-
poses permitted by the Copyright Act
of 1976, as amended, including the fair
use provisions of 17 U.S.C. 107. No cop-
ies of USIA audiovisual records will be
provided until the fees authorized
under part 1258 of this chapter have
been paid to NARA.

(3) If NARA has determined that a
USIA audiovisual record prepared for
dissemination abroad may have copy-
right protection or may contain copy-
righted material, persons seeking the

release of such material in the United
States may obtain copies of the mate-
rial by submitting to NARA written
evidence from all copyright and/or li-
cense owner(s) that any necessary fees
have been paid or waived and any nec-
essary licenses have been secured.

(4) If NARA has determined that a
USIA audiovisual record prepared for
dissemination abroad may have copy-
right protection or may contain copy-
righted material, persons seeking the
release of such material in the United
States may obtain copies of the mate-
rial by submitting to NARA the follow-
ing certification statement:

I, (printed name of individual), certify that
my use of the copyrighted portions of the
(name or title and NARA identifier of work
involved) provided to me by the National Ar-
chives and Records Administration (NARA),
will be limited to private study, scholarship,
or research purposes, or for other purposes
permitted by the Copyright Act of 1976, as
amended. I understand that I am solely re-
sponsible for the subsequent use of the copy-
righted portions of the work identified
above.

(c) In every instance where a copy of
an audiovisual record is provided under
this subpart, and NARA has deter-
mined that the work being reproduced
may have copyright protection or may
contain copyrighted material, NARA
shall provide a warning notice of copy-
right.

(d) Nothing in this section shall limit
NARA’s ability to make copies of USIA
audiovisual records for preservation,
arrangement, repair and rehabilitation,
description, exhibition, security, or
reference purposes.

§ 1256.60 Fees.

Copies or reproductions of audio-
visual records will only be provided
under this subpart upon payment of
fees in accordance with 44 U.S.C. 2116(c)
and 22 U.S.C. 1461(b)(3).

PART 1258—FEES

Sec.
1258.1 Authority.
1258.2 Applicability.
1258.4 Exclusions.
1258.6 Color reproductions.
1258.8 Copy negatives.
1258.10 Mail orders.
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1258.11 Fees for reproduction of archival
records in response to FOIA requests.

1258.12 Fee schedule.
1258.14 Payment of fees.
1258.16 Effective date.

AUTHORITY: 44 U.S.C. 2116(c).

§ 1258.1 Authority.
44 U.S.C. 2116(c) authorizes the charg-

ing of a fee for making or authenticat-
ing copies or reproductions of mate-
rials transferred to the Archivist’s cus-
tody. Under 44 U.S.C. 2307 the Chair-
man, National Archives Trust Fund
Board, is authorized to prepare and
publish special works and collections
of sources and to prepare, duplicate,
edit, and release historical photo-
graphic materials and sound recordings
and sell those publications and releases
at a price that will cover their cost,
plus 10 percent.

[40 FR 7926, Feb. 24, 1975. Redesignated and
amended at 50 FR 15723, 15727, Apr. 19, 1985]

§ 1258.2 Applicability.
(a) Except as otherwise provided in

this section, fees for the reproduction
of NARA archival records, donated his-
torical materials, and records filed
with the Office of the Federal Register
are as set forth in § 1258.12. Some repro-
duction services listed in § 1258.12 may
not be available at all NARA facilities.

(b) The fees set forth in § 1258.12 apply
to reproduction of FRC records, except
when NARA and the agency that trans-
ferred the records have agreed to apply
that agency’s fee schedule.

(c) The following categories are ex-
cluded from the fees set forth in
§ 1258.12.

(1) National Archives Trust Fund
Board publications, including micro-
film publications. Prices are available
from the Product Sales Section
(NWPS), 700 Pennsylvania Ave., NW.,
Room G–9, Washington, DC 20408.

(2) [Reserved]
(3) Motion picture, sound recording,

and video holdings of the National Ar-
chives and Presidential libraries. Infor-
mation on the availability of and
prices for reproduction of these mate-
rials are available from the Motion
Picture, Sound, and Video Branch
(NWDNM), 8601 Adelphi Rd., Room 3340,
College Park, MD 20740–6001, or from
the Presidential library which has such

materials (see § 1253.3 of this chapter
for addresses).

(4) Electronic records. Information
on the availability of and prices for du-
plication are available from the Center
for Electronic Records (NWRE), 8601
Adelphi Rd., Room 5320, College Park,
MD 20740–6001, or from the Presidential
library which has such materials (see
§ 1253.3 of this chapter for addresses).

(5) Still photography, including aer-
ial film, and oversize maps and draw-
ings. Information on the availability
and prices of reproductions of records
held in the Still Pictures Branch
(NWDNS) and the Cartographic and Ar-
chitectural Branch (NWDNC), both lo-
cated at the National Archives at Col-
lege Park facility, 8601 Adelphi Rd.,
College Park, MD 20740–6001, and in the
Presidential libraries and regional
records services facility (see §§ 1253.3
and 1253.7 of this chapter for addresses)
should be obtained from the unit which
has the original records.

(6) Reproduction of the following
types of records using the specified
order form:

(i) Military service files and pension
files more than 75 years old (order form
NATF Form 80). Reproduction of a
military service file (or selected docu-
ments from the file if voluminous)—
$10.

(ii) Passenger arrival lists (order
form NATF Form 81)—$10.

(iii) Federal Census requests (order
form NATF Form 82)—$6.

(iv) Eastern Cherokee applications to
the Court of Claims (order form NATF
Form 83)—$10.

(v) Land entry records (order form
NATF Form 84)—$10.

(7) Reproductions of NARA adminis-
trative records made in response to
FOIA requests under part 1250 of this
chapter. Fees for such reproductions
are found in § 1250.40 of this chapter.

(8) Orders for expedited service
(‘‘rush’’ orders) for reproduction of still
pictures and motion picture and video
recordings among the holdings of a
Presidential library. Orders may be ac-
cepted on an expedited basis by the li-
brary when the library determines that
sufficient personnel are available to
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handle such orders or that the NARA
contractor making the reproduction
can provide the service. Rush orders
are subject to a surcharge to cover the
additional cost of providing expedited
service.

(9) Orders requiring additional ex-
pense to meet unusual customer speci-
fications such as the use of special
techniques to make a photographic
copy more legible than the original
document, or unusual format or back-
ground requirement for negative
microfilm. Fees for these orders are
computed for each order.

[40 FR 7928, Feb. 24, 1975, as amended at 49
FR 9726, Mar. 15, 1984; 49 FR 42934, Oct. 25,
1984. Redesignated and amended at 50 FR
15723, 15727, Apr. 19, 1985; 52 FR 29521, Aug. 10,
1987; 53 FR 12151, Apr. 13, 1988; 53 FR 23760,
June 24, 1988; 56 FR 3776, Jan. 31, 1991; 57 FR
21743, May 22, 1992; 60 FR 5580, Jan. 30, 1995;
62 FR 32203, June 13, 1997]

EFFECTIVE DATE NOTE: At 62 FR 32203, June
13, 1997, § 1258.2 was amended by revising
paragraphs (c)(1) and (c)(3) through (c)(5),
adding paragraph (c)(6)(v), and removing
paragraph (c)(10), effective July 14, 1997. For
the convenience of the user, the superseded
text is set forth as follows:

§ 1258.2 Applicability.

* * * * *

(c) * * *
(1) National Archives publications, includ-

ing microfilm publications. Prices are avail-
able from Publications Distribution (NECD),
National Archives, Washington, DC 20408.

* * * * *

(3) Motion picture, sound recording, and
video holdings of the National Archives and
Presidential libraries. Prices for reproduc-
tion of these materials are available from
the Motion Picture, Sound and Video Branch
(NNSM), National Archives at College Park,
8601 Adelphi Road, College Park, MD 20740–
6001, or from the Presidential library which
has such materials (see § 1253.3 of this chap-
ter for addresses).

(4) Machine-readable records. Prices for du-
plication are available from the Center for
Electronic Records (NSX), National Archives
at College Park, 8601 Adelphi Road, College
Park, MD 20740–6001.

(5) Still photography, including aerial film,
and oversize maps and drawings. Information
on the availability and prices of reproduc-
tions of records held in the Still Pictures
Branch (NNSP) and the Cartographic and Ar-

chitectural Branch (NNSC), both located at
the National Archives at College Park, 8601
Adelphi Road, College Park, MD 20740–6001,
and in the Presidential libraries and regional
archives (see §§ 1253.3 and 1253.7 of this chap-
ter for addresses) should be obtained from
the unit which has the original records.

* * * * *

(10) The fees for reproductions of archival
records made in response to FOIA requests
are set forth in § 1258.11.

§ 1258.4 Exclusions.

No fee is charged for reproduction or
certification in the following in-
stances:

(a) Documents furnished to other ele-
ments of the Federal Government.
However, a fee may be charged if the
appropriate director determines that
the service cannot be performed with-
out reimbursement.

(b) When NARA wishes to dissemi-
nate information about its activities to
the general public through press, radio,
television, and newsreel representa-
tives;

(c) When the reproduction is to fur-
nish the donor of a document or other
gift with a copy of the original;

(d) When the reproduction is for indi-
viduals or associations having official
voluntary or cooperative relations with
NARA in its work;

(e) When the reproduction is for a
foreign, State, or local government or
an international agency and furnishing
it without charge is an appropriate
courtesy;

(f) For records center records only:
(1) When furnishing the service free

conforms to generally established busi-
ness custom, such as furnishing per-
sonal reference data to prospective em-
ployers of former Government employ-
ees;

(2) When the reproduction of not
more than one copy of the document is
required to obtain from the Govern-
ment financial benefits to which the
requesting person may be entitled (e.g.,
veterans or their dependents, employ-
ees with workmen’s compensation
claims, or persons insured by the Gov-
ernment);

(3) When the reproduction of not
more than one copy of a hearing or
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other formal proceeding involving se-
curity requirements for Federal em-
ployment is requested by a person di-
rectly concerned in the hearing or pro-
ceeding; and

(4) When the reproduction of not
more than one copy of a document is
for a person who has been required to
furnish a personal document to the
Government (e.g., a birth certificate
required to be given to an agency
where the original cannot be returned
to the individual).

[40 FR 7928, Feb. 24, 1975. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 50 FR
50905, Dec. 13, 1985; 57 FR 21743, May 22, 1992;
62 FR 32203, June 13, 1997]

EFFECTIVE DATE NOTE: At 62 FR 32203, June
13, 1997, § 1258.4 was amended by revising
paragraph (f) introductory text, effective
July 14, 1997. For the convenience of the
user, the superseded text is set forth as fol-
lows:

§ 1258.4 Exclusions.

* * * * *

(f) For Federal records center (FRC)
records only:

* * * * *

§ 1258.6 Color reproductions.
Color reproductions are furnished to

the public and the Government only on
a fee basis.

[40 FR 7928, Feb. 24, 1975. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1258.8 Copy negatives.
Requests for photographs of mate-

rials for which no copy negative is on
file are handled as follows:

(a) The cost of the negative shall be
charged to the customer; except in
cases where NARA wishes to retain the
negative for its own use.

(b) When no fee is charged the nega-
tive becomes the property of NARA.
When a fee is charged the negative be-
comes the property of the customer.

[40 FR 7928, Feb. 24, 1975. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1258.10 Mail orders.
(a) There is a minimum fee of $10 per

order for reproductions which are sent
by mail to the customer.

(b) Orders to addresses in the United
States are sent either first class or
UPS depending on the weight of the
order and availability of UPS service.
When a customer requests special mail-
ing services (such as Express Mail or
registered mail) and/or shipment to a
foreign address, the cost of the special
service and/or additional postage for
foreign mail is added to the cost of the
reproductions.

[49 FR 9726, Mar. 15, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 56 FR
3777, Jan. 31, 1991; 62 FR 32203, June 13, 1997]

EFFECTIVE DATE NOTE: At 62 FR 32203, June
13, 1997, § 1258.10 was amended by revising
paragraph (a), effective July 14, 1997. For the
convenience of the user, the superseded text
is set forth as follows:

§ 1258.10 Mail orders.
(a) There is a minimum fee of $6.00 per

order for reproductions which are sent by
mail to the customer.

* * * * *

§ 1258.11 Fees for reproduction of ar-
chival records in response to FOIA
requests.

(a) Electrostatic copies. (1) Paper to
paper copies (up to 11 in. by 17 in.):

NARA makes the copy ............... $0.25
Customer makes the copy on a

NARA self-service copier ........ $0.10

(2) Oversized electrostatic copies (per
foot): $1.80 (plus $0.20 per foot for vel-
lum paper)

(b) Other processes. Fees for other re-
production processes not listed in
§ 1258.11 are computed upon request.

[56 FR 3777, Jan. 31, 1991]
EFFECTIVE DATE NOTE: At 62 FR 32203, June

13, 1997, § 1258.11 was removed, effective July
14, 1997.

§ 1258.12 Fee schedule.
(a) Certification: $10.
(b) Electrostatic copying: (1) Paper-to-

paper copies (up to and including 11 in.
by 17 in.) made by the customer on a
NARA self-service copier: $0.10 per
copy.

(2) Paper-to-paper copies (up to and
including 11 in. by 17 in.) made by
NARA staff:

(i) At a Presidential library; at a re-
gional records services facility; and,
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when ordered on a same-day ‘‘cash and
carry’’ basis, at a Washington, DC, area
facility: $0.50 per copy.

(ii) All other orders placed at a Wash-
ington, DC, area facility: $10 for the
first 1–20 copies; $5 for each additional
block of up to 20 copies.

(3) Oversized electrostatic copies (per
linear foot): $2.50.

(4) Electrostatic copies (22 in. by 34
in.): $2.50.

(5) Microfilm or microfiche to paper
copies made by the customer on a
NARA self-service copier: $0.25.

(6) Microfilm or microfiche to paper
copies made by NARA staff: $1.75.

(c) Microfilm. (1) Original negative
microfilm (paper-to-microfilm): $10 for
the first 1–15 images; $14 for each addi-
tional block of up to 20 pages.

(2) Direct duplicate copy of
accessioned microfilm: $34.00 per roll.

(3) Positive copy of accessioned
microfilm: $34.00 per roll.

(d) Diazo microfiche duplication (per
fiche): $2.10.

(e) Self-service video copying in the Mo-
tion Picture, Sound and Video Research
Room: (1) Initial 90-min use of video
copying station with 120-minute video-
cassette: $20.

(2) Additional 90-minute use of video
copying station with no videocassette:
$14.

(3) Blank 120-minute VHS video-
cassette: $6.

(f) Self-service Polaroid prints: $9 per
print.

(g) Preservation of records. In order to
preserve certain records which are in
poor physical condition, NARA may re-
strict customers to microfilm copies
instead of electrostatic copies.

(h) Unlisted processes. Fees for repro-
duction processes not listed in § 1258.12
are computed upon request.

[56 FR 3777, Jan. 31, 1991; 56 FR 5652, Feb. 12,
1991, as amended at 57 FR 21743, May 22, 1992;
57 FR 46306, Oct. 8, 1992; 60 FR 5580, Jan. 30,
1995; 62 FR 32204, June 13, 1997]

EFFECTIVE DATE NOTE: At 62 FR 32204, June
13, 1997, § 1258.12 was amended by revising
paragraphs (a) through (f), removing para-
graph (g), and redesignating paragraphs (h)
and (i) as paragraphs (g) and (h), respec-
tively, effective July 14, 1997. For the con-
venience of the user, the superseded text is
set forth as follows:

§ 1258.12 Fee schedule.

(a) Certification: $2.00.
(b) [Reserved]
(c) Electrostatic copying: (1) Paper to paper

(up to 11 in. by 17 in.):
Customer makes the copy at a

NARA self-service copier ....... $0.10
NARA makes the copy ............. .25

(2) Oversized electrostatic copies (per foot):
$1.80. Add per foot for vellum paper: .20.

(3) Electrostatic copies (22 in. by 34 in.):
$1.50.

(4) Red-line copies: $1.30.
(5) Microfilm or microfiche to paper copies

(up to 11 in. by 17 in.):
Customer makes the copy at a

NARA self-service copier ........ $0.25
NARA makes the copy ............... $1.00

(6) Microfilm to paper copies (18 in. by 24
in.):

Customer makes the copy at a
NARA self-service copier ........ $0.90

NARA makes the copy ............... $1.55

(d) Microfilm:

16mm 35mm

(1) Camera negative (per frame) .. $0.32 $0.33
(2) Positive (per foot) ..................... .30 .30
(3) Direct duplicate negative (per

foot) ............................................ .30 .30

(e) Diazo microfiche duplication (per fiche):
$1.25

(f) Technical services:

Regular Overtime

Photographer (per hour) ...................... $15.00 $22.50
Microfilm preparation (per hour) .......... 12.25 18.50
Sound & video recordings (per hour) .. 16.50 24.75

(g) Self-service video copying in the Motion
Picture, Sound and Video Research Room:

(1) Initial 90-minute use of video copying
station with 120-minute videocassette: $15.25.

(2) Additional 90-minute use of video copy-
ing station with no videocassette: $8.75.

(3) Blank 120-minute videocassette: $6.75.

* * * * *

§ 1258.14 Payment of fees.
Fees may be paid in cash, by check or

money order made payable to the Na-
tional Archives Trust Fund, or by se-
lected credit cards. Remittances from
outside the United States must be
made by international money order
payable in U.S. dollars or a check
drawn on a U.S. bank. Fees must be
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paid in advance except when the appro-
priate director approves a request for
handling them on an account receiv-
able basis. Purchasers with special bill-
ing requirements must state them
when placing orders and must complete
any special forms for NARA approval
in advance.

[57 FR 21743, May 22, 1992]

§ 1258.16 Effective date.

The fees in § 1258.12 are effective on
July 14, 1997.

[62 FR 32204, June 13, 1997]

EFFECTIVE DATE NOTE: At 62 FR 32204, June
13, 1997, § 1258.16 was revised, effective July
14, 1997. For the convenience of the user, the
superseded text follows:

§ 1258.16 Effective date.
The fees in §§ 1258.11 and 1258.12 are effec-

tive on March 1, 1991.

[56 FR 3777, Jan. 31, 1991]
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SUBCHAPTER D—DECLASSIFICATION

PART 1260—DECLASSIFICATION OF
AND PUBLIC ACCESS TO NA-
TIONAL SECURITY INFORMATION

Sec.
1260.1 Scope of part.
1260.2 Declassification responsibility.
1260.4 Agency liaison.

Subpart A—Mandatory Review of Classi-
fied U.S. Government Originated Infor-
mation and Foreign Government Infor-
mation Provided to the United States in
Confidence

1260.10 NARA action.
1260.12 Agency action.

Subpart B—[Reserved]

Subpart C—Mandatory Review of Classi-
fied Information Originated by a De-
funct Agency or Received by a De-
funct Agency From a Foreign Govern-
ment

1260.30 NARA action.
1260.32 Agency action.

Subpart D—Mandatory Review of Classi-
fied White House Originated Informa-
tion and Foreign Government Informa-
tion Received or Classified in the White
House Less Than 30 Years Old

1260.40 Information subject to mandatory
review.

1260.42 NARA action.
1260.44 NARA appellate action.
1260.46 Agency action.

Subpart E—Mandatory Review of Classified
White House Information More Than 30
Years Old

1260.50 Mandatory review of classified White
House originated information and foreign
government information received by or
classified in the White House more than
30 years old.

Subpart F—Other Mandatory Review

1260.60 Mandatory review of classified White
House information in the custody of
other agencies.

Subpart G—Requests for Reclassification of
Information

1260.70 Information originated by or under
the declassification jurisdiction of Fed-
eral agencies.

1260.72 Information originated in the White
House and under the declassification ju-
risdiction of the Archivist.

1260.74 Appeals.

AUTHORITY: 44 U.S.C. 2104(a); Executive
Order 12356 of April 2, 1982 (3 CFR 1982 Comp.,
p. 166).

SOURCE: 49 FR 1344, Jan. 11. 1984, unless
otherwise noted. Redesignated at 50 FR 15723,
Apr. 19, 1985.

§ 1260.1 Scope of part.

(a) Declassification of and public ac-
cess to national security information
and material (hereafter referred to as
‘‘classified information’’ or collectively
termed ‘‘information’’) is governed by
Executive Order 12356 of April 2, 1982
(47 FR 14874, 3 CFR 1982 Comp, p. 166)
and by the Information Security Over-
sight Office Directive Number 1 of June
22, 1982 (47 FR 27836, June 25, 1982).

(b) Documents declassified in accord-
ance with this regulation may be with-
held from release under the provisions
of 5 U.S.C. 552(b) for accessioned agen-
cy records; 36 CFR 1254.36 for donated
historical materials; 44 U.S.C. 2201 et
seq. and 36 CFR part 1270 for Presi-
dential records; and 44 U.S.C. 2111 note
and 36 CFR part 1275 for Nixon Presi-
dential materials. Procedures for pub-
lic requests for mandatory review of
classified information under Executive
Order 12356 are found in § 1254.46 of this
chapter.

[57 FR 21744, May 22, 1992]

§ 1260.2 Declassification responsibility.

(a) Classified U.S. Government origi-
nated information less than 30 years old.
Declassification of U.S. Government
originated information less than 30
years old is the responsibility of the
agency that originated the informa-
tion.
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(b) Foreign government information
provided to the United States in con-
fidence and less than 30 years old. De-
classification of foreign government in-
formation (provided to the U.S. in con-
fidence) less than 30 years old, is the
responsibility of the agency that ini-
tially received or classified the foreign
government information in consulta-
tion with concerned agencies. NARA
may make a declassification deter-
mination on foreign government infor-
mation less than 30 years old only
when the responsible agency has spe-
cifically authorized this action.

(c) Classified U.S. Government origi-
nated information and foreign government
information provided in confidence more
than 30 years old. Systematic reviews of
U.S. Government originated informa-
tion and foreign government informa-
tion (provided to the U.S. in con-
fidence) more than 30 years old (except
for intelligence file series described in
paragraph (d) of this section)
accessioned into the National Archives
or donated to the Government are the
responsibility of NARA. NARA shall
conduct systematic declassification re-
views in accordance with guidelines
provided by the head of the originating
agency or, with respect to foreign gov-
ernment information, in accordance
with guidelines provided by the head of
the agency having declassification ju-
risdiction over the information. If no
guidelines for review of foreign govern-
ment information have been provided
by the agency heads, the Director of
the Information Security Oversight Of-
fice, after coordinating with the agen-
cies having declassification authority
over the information, shall issue gen-
eral guidelines for systematic declas-
sification reviews. With respect to the
systematic reviews of Presidential pa-
pers or records, guidelines shall be de-
veloped by the Archivist of the United
States and approved by the National
Security Council.

(d) Classified U.S. Government origi-
nated information concerning intelligence
and cryptology. Systematic reviews of
file series of accessioned records and
presidential papers or records concern-
ing intelligence activities (including
special activities), or intelligence
sources or methods, and cryptology
created after 1945, shall be conducted

as the records become 50 years old.
NARA shall conduct systematic declas-
sification reviews in accordance with
guidlines provided by the Director of
the Central Intelligence Agency con-
cerning information on intelligence ac-
tivities and intelligence sources and
methods, and by the Secretary of De-
fense concerning cryptologic informa-
tion.

(e) White House information. Declas-
sification of information from a pre-
vious administration which was origi-
nated by the President; by the White
House staff; by committees, commis-
sion, or boards appointed by the Presi-
dent; or by others specifically provid-
ing advice and counsel to a President
or acting on behalf of the President
(hereinafter referred to as ‘‘White
House information’’) is the responsibil-
ity of the Archivist of the United
States. Declassification determina-
tions will be made after consultation
with agencies having primary subject
matter interest and will be consistent
with the provisions of applicable laws
or lawful agreements.

(f) Information orginated by a defunct
agency. NARA is responsible for declas-
sification of all information in the cus-
tody of NARA originated by an agency
that has ceased to exist and whose
functions have not been transferred to
another agency and of all foreign gov-
ernment information originally re-
ceived or classified by such an agency.
NARA shall make declassification de-
terminations after consultation with
all agencies having primary subject
matter interest.

[49 FR 1349, Jan. 11, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985 and 51 FR 22076, June
18, 1986. Further redesignated at 59 FR 29194,
June 6, 1994]

§ 1260.4 Agency liaison.

To ensure that NARA will be able to
respond promptly to mandatory review
requests and appeals from denials, the
head of each agency shall be requested
to provide NARA with the current
name, title, and address of the agency’s
designated mandatory review and ap-
pellate authority.

[49 FR 1344, Jan. 11, 1984. Redesignated and
amended at 50 FR 15723, 15727, Apr. 19, 1985]
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Subpart A—Mandatory Review of
Classified U.S. Government
Originated Information and
Foreign Government Informa-
tion Provided to the United
States in Confidence

§ 1260.10 NARA action.
(a) Information less than 30 years old.

NARA shall promptly acknowledge re-
ceipt of a request for mandatory review
of classified U.S. Government origi-
nated information, and within 30 cal-
endar days of receipt of the request,
shall forward the request, with copies
of the documents containing the re-
quested information, to the agency
that originated the information or to
the agency that the Archivist deter-
mines has primary subject matter in-
terest. With respect to foreign govern-
ment information, the request and cop-
ies of the documents shall be forwarded
to the agency which initially received
or classified the information. If unable
to identify that agency, NARA shall
forward the request to the agency
which has primary subject matter in-
terest. NARA shall inform the re-
quester that referrals have been made
to the appropriate Government agency.

(b) Information more than 30 years old.
NARA shall acknowledge receipt of a
request for mandatory review of classi-
fied U.S. Government originated infor-
mation or foreign government informa-
tion which NARA may review for de-
classification using systematic review
guidelines, and within 60 days of re-
ceipt of the request shall act upon it
and notify the requester of the action
taken. If additional time is necessary
to make a declassification determina-
tion, NARA shall notify the requester
of the time needed to process the re-
quest. Except in unusual cir-
cumstances, NARA will make a final
determination within 1 year of the re-
ceipt of the request. Information which
NARA may not declassify using the
systematic review guidelines will be
promptly forwarded, with copies of the
documents containing the requested in-
formation, to the responsible agency.
NARA shall inform the requester that
referrals have been made to the appro-
priate Government agency.

[51 FR 22076, June 18, 1986]

§ 1260.12 Agency action.

Upon receipt of a request for manda-
tory review of classified U.S. Govern-
ment originated information or foreign
government information forwarded by
NARA, the originating or responsible
agency shall:

(a) Either make a prompt declas-
sification determination and notify
NARA accordingly, or inform NARA of
the additional time needed to process
the request. NARA will inform the re-
quester of the agency action. Except in
unusual circumstances, agencies shall
make a final determination within one
year.

(b) Notify NARA of any other agency
to which it forwarded the request in
those cases requiring the declassifica-
tion determination of another agency.

(c) Return to NARA a complete copy
of each declassified document with the
agency determination. NARA will for-
ward the reproduction to the requester.
When a request cannot be declassified
in its entirety, the agency must also
furnish NARA, for transmission to the
requester, the following:

(1) A brief statement of the reasons
the requested information cannot be
declassified; and

(2) A statement of the requester’s
right to appeal within 60 calendar days
of receipt of the denial; the procedures
for taking such action; and the name,
title, and address of the appeal author-
ity.

(d) The agency appellate authority
shall make a determination within 30
working days following receipt of an
appeal. If additional time is required to
make a determination, the agency ap-
pellate authority shall notify NARA of
the additional time needed and the rea-
son for the extension. The agency ap-
pellate authority shall notify NARA in
writing of the final determination and
of the reasons for any denial. NARA
will provide the researcher a copy of
any notifications.

(e) Furnish to NARA a complete copy
of each document to be released only in
part, clearly marked to indicate the
portions which remain classified.

[49 FR 1344, Jan. 11, 1984. Redesignated at 50
FR 15723, Apr. 19, 1985, and amended at 51 FR
22077, June 18, 1986; 57 FR 21744, May 22, 1992]
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Subpart B—[Reserved]

Subpart C—Mandatory Review of
Classified Information Origi-
nated by a Defunct Agency
or Received by a Defunct
Agency From a Foreign Gov-
ernment

§ 1260.30 NARA action.

NARA is responsible for declassifica-
tion of all information in the custody
of NARA originated by an agency
which has ceased to exist and whose
functions have not been transferred to
another agency and of all foreign gov-
ernment information originally re-
ceived or classified by such an agency.
NARA will promptly acknowledge re-
ceipt of requests for such information,
review the information using applica-
ble systematic review guidelines, and,
when necessary, consult with any agen-
cy having primary subject matter in-
terest. NARA shall either make a
prompt declassification determination
and notify the requester accordingly,
or inform the requester of the addi-
tional time needed to process the re-
quest. Except in unusual circumstances
NARA shall make a final determina-
tion within one year. If the request is
denied in whole or in part, the Assist-
ant Archivist for the National Archives
or the Assistant Archivist for Presi-
dential Libraries will furnish the re-
quester a brief statement of the rea-
sons for denial and a notice of the right
to appeal the determination within 60
calendar days to the Deputy Archivist
of the United States (mailing address:
National Archives (ND), Washington,
DC 20408). Upon receipt of an appeal the
Deputy Archivist shall, within 30 work-
ing days:

(a) Review the previous decision
made to deny the information and, as
necessary;

(b) Consult with the appellate au-
thorities in any agency having primary
subject matter interest in the informa-
tion previously denied; and

(c) Notify the requester of the deter-
mination and make available to the re-
quester any additional information
that has been declassified as a result of
the appeal.

§ 1260.32 Agency action.

Upon receipt of a request forwarded
by NARA for consultation regarding
the declassification of information
originated by a defunct agency or of
foreign government information origi-
nally received or classified by a de-
funct agency, the agency with primary
subject matter interest shall:

(a) Advise the Archivist whether the
information should be declassified in
whole or in part or should continue to
be exempt from declassification; and

(b) Return the request to NARA
along with a brief statement of the rea-
sons any requested information should
not be declassified.

Subpart D—Mandatory Review of
Classified White House Origi-
nated Information and For-
eign Government Information
Received or Classified in the
White House Less Than 30
Years Old

§ 1260.40 Information subject to man-
datory review.

Information originated by a Presi-
dent, the White House staff, by com-
mittees, commissions, or boards ap-
pointed by a President, or others spe-
cifically providing advice and counsel
to a President or acting on behalf of a
President (hereafter cited as White
House originated information) is sub-
ject to mandatory review consistent
with the provisions of applicable laws
or lawful agreements that pertain to
the respective Presidential papers or
records. Unless precluded by such laws
or agreements, White House originated
information is subject to mandatory
review 10 years after the close of the
administration which created the ma-
terials or when the materials have been
archivally processed, whichever occurs
first.

[49 FR 1344, Jan. 11, 1984. Redesignated and
amended at 50 FR 15723, 15728, Apr. 19, 1985

§ 1260.42 NARA action.

(a) NARA shall promptly acknowl-
edge receipt of a request for mandatory
review of such classified White House
originated information and foreign
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government information received or
classified in the White House.

(b) NARA will review the requested
information, determine which agencies
have primary subject matter interest,
forward to those agencies copies of ma-
terial containing the requested infor-
mation, and request their recommenda-
tions regarding declassification.

(c) NARA will review the rec-
ommendations returned by the agen-
cies and make its declassification de-
termination within one year of receipt
of the request, except in unusual cir-
cumstances.

(d) When the request cannot be de-
classified in its entirety, NARA will
furnish the requester:

(1) A brief statement of the reasons
the requested information cannot be
declassified;

(2) Access to those portions of docu-
ments releasable only in part that con-
stitute a coherent segment; and

(3) A notice of the right to appeal the
determination within 60 calendar days
to the Deputy Archivist of the United
States (mailing address: National Ar-
chives (ND), Washington, DC 20408).

§ 1260.44 NARA appellate process.
Upon receipt of an appeal, the Dep-

uty Archivist shall within 30 working
days:

(a) Review the decision made to deny
the information;

(b) Consult with the appellate au-
thorities in agencies having primary
subject matter interest in the informa-
tion previously denied;

(c) Notify the requester of the deter-
mination and make available to the re-
quester any additional information
which has been declassified as a result
of the appeal; and

(d) Notify the requester of the right
to appeal denials of access to the Direc-
tor, Information Security Oversight Of-
fice (mailing address: General Services
Administration (Z), Washington, DC
20405).

§ 1260.46 Agency action.
Upon receipt of a request forwarded

by NARA for consultation regarding
declassification of White House origi-
nated information and foreign govern-
ment information received by or classi-
fied in the White House, the agency

with primary subject matter interest
shall:

(a) Advise the Archivist whether the
information should be declassified in
whole or in part or should continue to
be exempt from declassification; and

(b) Provide a brief statement of the
reasons any requested information
should not be declassified and return a
complete copy of the reproductions to
NARA; and

(c) Return all reproductions referred
for consultation including a complete
copy of each document which should be
released only in part, clearly marked
to indicate the portions which remain
classified.

[49 FR 1344, Jan. 11, 1984, as amended at 57
FR 21744, May 22, 1992]

Subpart E—Mandatory Review of
Classified White House Infor-
mation More Than 30 Years
Old

§ 1260.50 Mandatory review of classi-
fied White House originated infor-
mation and foreign government in-
formation received by or classified
in the White House more than 30
years old.

(a) NARA shall promptly acknowl-
edge the receipt of a request for man-
datory review of classified White House
originated information and foreign
government information received by or
classified in the White House more
than 30 years old, and shall act upon
that request within 60 calendar days. If
additional time is necessary to make a
declassification determination, NARA
shall notify the requester of the time
needed to process the request. NARA
will make a final determination within
1 year of the receipt of the request, ex-
cept in unusual circumstances.

(b) NARA shall review the informa-
tion using applicable systematic re-
view guidelines and will make avail-
able to the requester information de-
classified using those guidelines.

(c) Information which cannot be de-
classified by NARA using systematic
review guidelines will be promptly for-
warded to the agencies with primary
subject matter interest and further
processed in accordance with
§ 1260.42(b) through (d) and §§ 1260.44
through 1260.46.
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Subpart F—Other Mandatory
Review

§ 1260.60 Mandatory review of classi-
fied White House information in the
custody of other agencies.

Agencies having custody of classified
White House information of a previous
administration shall forward requests
for mandatory review of such informa-
tion to the Office of the National Ar-
chives (mailing address: National Ar-
chives (NND), Washington, DC 20408)
together with copies of documents con-
taining the requested information and
the agency’s recommendations regard-
ing declassification. NARA will make a
declassification determination on such
requests after consulting with any
other agency with primary subject
matter interest and will reply to the
requester. If the request is denied in
whole or in part, the requester may ap-
peal within 60 calendar days of receipt
of the denial to the Deputy Archivist of
the United States (mailing address: Na-
tional Archives (ND), Washington, DC
20408). Appeals are processed in accord-
ance to the procedures listed in
§ 1260.44.

Subpart G—Requests for
Reclassification of Information

§ 1260.70 Information originated by or
under the declassification jurisdic-
tion of Federal agencies.

An agency may request NARA to
temporarily close, re-review, and pos-
sibly reclassify records and donated
historical materials originated by the
agency which were declassified in ac-
cordance with E.O. 12356 or predecessor
Orders. The agency shall submit the re-
quest in writing to the Assistant Ar-
chivist for the National Archives (NN)
or to the Assistant Archivist for Presi-
dential Libraries (NL) (mailing ad-
dress: National Archives (NL), Wash-
ington, DC 20408). If the urgency of the
matter precludes a written request, an
authorized agency official may make a

preliminary request by telephone. A
written request shall follow the oral re-
quest within 5 workdays. In the request
the authorized agency official shall:

(a) Identify the records or donated
historical materials involved as specifi-
cally as possible;

(b) Explain the reason the agency be-
lieves a re-review and possible reclassi-
fication may be necessary in the inter-
est of national security; and

(c) Provide any information the agen-
cy may have concerning any previous
public disclosure of the information in
the records or donated historical mate-
rials.

§ 1260.72 Information originated in the
White House and under the declas-
sification jurisdiction of the Archi-
vist.

Requests from agencies to re-review
and possibly reclassify information
originated by a President; the White
House staff; committees commissions,
or boards appointed by the President;
or others specifically providing advice
and counsel to a President or acting on
behalf of a President and which has
been declassified and disclosed shall be
submitted in writing to the Archivist
of the United States. In the request the
authorized agency official shall:

(a) Specifically identify the record or
donated historical material;

(b) Explain the reason the agency be-
lieves a re-review and possible reclassi-
fication may be necessary in the inter-
est of national security; and

(c) Provide any information the agen-
cy may have concerning the public dis-
closure of the information in the
records or donated historical material.

§ 1260.74 Appeals.

NARA may appeal to the Director,
Information Security Oversight Office,
any re-review or reclassification re-
quest from an agency when, in the Ar-
chivist’s opinion, the facts of previous
disclosure suggest that such action is
unwarranted or unjustified.
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SUBCHAPTER E—PRESIDENTIAL RECORDS

PART 1270—PRESIDENTIAL
RECORDS

Subpart A—General Provisions

Sec.
1270.10 Scope of part.
1270.12 Application.
1270.14 Definitions.

Subpart B—Actions Taken on Behalf of
Former Presidents

1270.20 Designation of person or persons to
act for former President.

1270.22 When Archivist may act for former
President.

Subpart C—Disposal of Presidential
Records

1270.30 Disposal of Presidential Records by
incumbent President.

1270.32 Disposal of Presidential Records in
the custody of the Archivist.

Subpart D—Access to Presidential Records

1270.40 Identification of restricted records.
1270.42 Denial of access to public; right to

appeal.
1270.44 Exceptions to restricted access.
1270.46 Notice of intent to disclose Presi-

dential Records.

Subpart E—Presidential Records Compiled
for Law Enforcement Purposes

1270.50 Consultation with law enforcement
agencies.

AUTHORITY: The Presidential Records Act
of 1978, Pub. L. 95–591, 92 Stat. 2523–27, as
amended by the National Archives and
Records Administration Act of 1984, Pub. L.
98–497, sec. 107(b)(7), 98 Stat. 2287 (1984) (codi-
fied at 44 U.S.C. 2201–07).

SOURCE: 53 FR 50404, Dec. 15, 1988, unless
otherwise noted.

Subpart A—General Provisions

§ 1270.10 Scope of part.
These regulations implement the pro-

visions of the Presidential Records Act
of 1978, Pub. L. No. 95–591, 92 Stat. 2523–
27, as amended by Pub. L. No. 98–497,
sec. 107(b)(7), 98 Stat. 2287 (1984) (codi-
fied at 44 U.S.C. 2201–07), by setting
forth the policies and procedures gov-
erning preservation, protection, and

disposal of, and access to Presidential
and Vice-Presidential records created
during a term of office of the President
or Vice President beginning on or after
January 20, 1981. Nothing in these regu-
lations is intended to govern proce-
dures for assertion of, or response to,
any constitutionally based privilege
which may be available to an incum-
bent or former President.

§ 1270.12 Application.
(a) These regulations apply to all

Presidential records created during a
term of office of the President begin-
ning on or after January 20, 1981.

(b) Vice-Presidential records shall be
subject to the provisions of this part in
the same manner as Presidential
records. The Vice President’s duties
and responsibilities, with respect to
Vice-Presidential records, shall be the
same as the President’s duties and re-
sponsibilities with respect to Presi-
dential records. The Archivist’s au-
thority with respect to Vice-Presi-
dential records shall be the same as the
Archivist’s authority with respect to
Presidential records, except that the
Archivist may, when he determines it
to be in the public interest, enter into
an agreement with a non-Federal ar-
chival repository for the deposit of
Vice-Presidential records.

§ 1270.14 Definitions.
For the purposes of this part—
(a) The terms documentary material,

Presidential records, personal records, Ar-
chivist, and former President have the
meanings given them by 44 U.S.C. 2201
(1)–(5), respectively.

(b) The term agency has the meaning
given it by 5 U.S.C. 551(1) (A)–(D) and
552(f).

(c) The term Presidential archival de-
pository has the meaning given it by 44
U.S.C. 2101(1).

(d) The term Vice-Presidential records
means documentary materials, or any
reasonably segregable portion thereof,
created or received by the Vice Presi-
dent, his immediate staff, or a unit or
individual of the Office of the Vice
President whose function is to advise
and assist the Vice President, in the
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course of conducting activities which
relate to or have an effect upon the
carrying out of the constitutional,
statutory, or other official or ceremo-
nial duties of the Vice President. The
term includes documentary materials
of the kind included under the term
Presidential records.

(e) The term filed means the date
something is received in the office of
the official to whom it is addressed.

Subpart B—Actions Taken on
Behalf of Former Presidents

§ 1270.20 Designation of person or per-
sons to act for former President.

(a) A President or former President
may designate some person or persons
to exercise, upon death or disability of
the President or former President, any
or all of the discretion or authority
granted to the President or former
President by chapter 22 of title 44
U.S.C.

(b) When a President or former Presi-
dent designates a person or persons to
act for him pursuant to paragraph (a)
of this section, this designation shall
be effective only if the Archivist has
received notice of the designation be-
fore the President or former President
dies or is disabled.

(c) The notice required by paragraph
(b) of this section shall be in writing,
and shall include the following infor-
mation:

(1) Name(s) of the person or persons
designated to act for the President or
former President;

(2) The current addresses of the per-
son or persons designated; and

(3) The records, identified with rea-
sonable specificity, over which the des-
ignee(s) will exercise discretion or au-
thority.

§ 1270.22 When Archivist may act for
former President.

In those instances where a President
has specified, in accordance with 44
U.S.C. 2204(a), restrictions on access to
Presidential records, but has not made
a designation under § 1270.20 of this sub-
part, the Archivist shall, upon the
death or disability of a President or
former President, exercise the discre-
tion or authority granted to a Presi-

dent or former President by 44 U.S.C.
2204.

Subpart C—Disposal of
Presidential Records

§ 1270.30 Disposal of Presidential
records by incumbent President.

A President may, while in office, dis-
pose of any Presidential records which
in his opinion lack administrative, his-
torical, informational, or evidentiary
value if one of the following two sets of
requirements is satisfied:

(a)(1) The President has obtained the
written views of the Archivist concern-
ing the proposed disposal; and

(2) The Archivist states in his writ-
ten views to the President that he does
not intend to request, with respect to
the President’s proposed disposal of
Presidential records, the advice of the
Committees on Rules and Administra-
tion and Governmental Affairs of the
Senate, and the Committees on House
Administration and Government Oper-
ations of the House of Representatives
because he does not consider—

(i) The records proposed for disposal
to be of special interest to the Con-
gress; or

(ii) Consultation with the Congress
concerning the proposed disposal to be
in the public interest; or

(b)(1) The President has obtained the
written views of the Archivist concern-
ing the proposed disposal;

(2) The Archivist states in his writ-
ten views either—

(i) That the records proposed for dis-
posal may be of special interest to the
Congress; or

(ii) That consultation with the Con-
gress concerning the proposed disposal
is in the public interest; and

(3) The President submits copies of
the proposed disposal schedule to the
Committees on Rules and Administra-
tion and Governmental Affairs of the
Senate and the Committees on House
Administration and Government Oper-
ations of the House of Representatives
at least 60 calendar days of continuous
session of Congress in advance of the
proposed disposal date. For the purpose
of this section, continuity of session is
broken only by an adjournment of Con-
gress sine die, and the days on which ei-
ther House is not in session because of
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an adjournment of more than 3 days to
a day certain are excluded in the com-
putation of the days in which Congress
is in continuous session.

§ 1270.32 Disposal of Presidential
Records in the custody of the Archi-
vist.

(a) The Archivist may dispose of
Presidential records which he has ap-
praised and determined to have insuffi-
cient administrative, historical, infor-
mational, or evidentiary value to war-
rant their continued preservation.

(b) When Presidential records are
scheduled for disposal pursuant to
paragraph (a) of this section, the Ar-
chivist shall publish a notice of this
disposal in the FEDERAL REGISTER at
least 60 days before the proposed dis-
posal date.

(c) The notice required by paragraph
(b) of this section, shall include the fol-
lowing:

(1) A reasonably specific description
of the records scheduled for disposal;
and

(2) A concise statement of the reason
for disposal of the records.

(d) Publication in the FEDERAL REG-
ISTER of the notice required by para-
graph (b) of this section shall con-
stitute a final agency action for pur-
poses of review under chapter 7 of title
5 U.S.C. (5 U.S.C. 701–706).

Subpart D—Access to Presidential
Records

§ 1270.40 Identification of restricted
records.

(a) If a President, prior to the conclu-
sion of his term of office or last con-
secutive term of office, as the case may
be, specifies durations, not to exceed 12
years, for which access to certain infor-
mation contained in Presidential
records shall be restricted, in accord-
ance with 44 U.S.C. 2204, the Archivist
or his designee shall identify the Presi-
dential records affected, or any reason-
ably segregable portion thereof, in con-
sultation with that President or his
designated representative(s).

(b) The Archivist shall restrict public
access to the information contained in
those records identified as affected
until—

(1) The date on which the former
President waives the restriction on dis-
closure of the record or information
contained within;

(2) The expiration of the period of re-
striction specified under 44 U.S.C.
2204(a) for the category of information
under which a certain record, or a por-
tion thereof, was restricted; or

(3) The Archivist has determined that
the former President or an agent of the
former President has placed in the pub-
lic domain through publication a re-
stricted record or a reasonably seg-
regable portion thereof, if this date is
earlier than either of the dates speci-
fied in paragraph (b)(1) or (2) of this
section.

§ 1270.42 Denial of access to public;
right to appeal.

(a) Any person denied access to a
Presidential record (hereinafter the re-
quester) because of a determination
that the record or a reasonably seg-
regable portion thereof was (1) properly
restricted under 44 U.S.C. 2204(a), and
(2) not placed in the public domain by
the former President or his agent, may
file an administrative appeal with the
Assistant Archivist for Presidential Li-
braries (NL), Washington, DC 20408.

(b) Appeals shall be filed no later
than 10 working days after the re-
quester receives written notification
that access to Presidential records has
been denied.

(c) Appeals shall be in writing and
shall set forth the reason(s) why the re-
quester believes access to the records
sought should be allowed. The re-
quester shall identify the specific
records sought.

(d) Upon receipt of an appeal, the As-
sistant Archivist for Presidential Li-
braries shall have 30 working days from
the date an appeal is filed to consider
the appeal and to respond in writing to
the requester. The Assistant Archi-
vist’s response shall state whether or
not the Presidential records requested
are to be released and the basis for this
determination. The decision of the As-
sistant Archivist to withhold release of
Presidential records is final and not
subject to judicial review.
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§ 1270.44 Exceptions to restricted ac-
cess.

(a) Notwithstanding any restrictions
on access imposed pursuant to section
2204 or these regulations, and subject
to any rights, defenses, or privileges
which the United States or any agency
or person may invoke, Presidential
records shall be made available in the
following instances:

(1) Pursuant to subpoena or other ju-
dicial process properly issued by a
court of competent jurisdiction for the
purposes of any civil or criminal inves-
tigation or proceeding;

(2) To an incumbent President if the
records sought contain information
which is needed for the conduct of cur-
rent business of his office and is not
otherwise available;

(3) To either House of Congress, or, to
the extent of matter within its juris-
diction, to a Congressional committee
or subcommittee if the records sought
contain information which is needed
for the conduct of business within its
jurisdiction and is not otherwise avail-
able.

(b) Requests by an incumbent Presi-
dent, a House of Congress, or a Con-
gressional committee or subcommittee
pursuant to paragraph (a) of this sec-
tion shall be addressed to the Archi-
vist. All requests shall be in writing
and, where practicable, identify the
records sought with reasonable speci-
ficity.

(c) Presidential records of a former
President shall be available to the
former President or his designated rep-
resentative upon request.

§ 1270.46 Notice of intent to disclose
Presidential records.

(a) The Archivist or his designee
shall notify a former President or his
designated representative(s) before any
Presidential records of his Administra-
tion are disclosed.

(b)(1) The notice given by the Archi-
vist or his designee shall:

(i) Be in writing;
(ii) Identify the particular records

with reasonable specificity;
(iii) State the reason for the disclo-

sure; and
(iv) Specify the date on which the

record will be disclosed.

(2) In the case of records to be dis-
closed in accordance with § 1270.44, the
notice shall also:

(i) Identify the requester and the na-
ture of the request;

(ii) Specify whether the requested
records contain materials to which ac-
cess would otherwise be restricted pur-
suant to 44 U.S.C. 2204(a) and identify
the category of restriction within
which the record to be disclosed falls;
and

(iii) Specify the date of the request.
(c) If, after receiving the notice re-

quired by paragraph (a) of this section,
a former President raises rights or
privileges which he believes should pre-
clude the disclosure of a Presidential
record, and the Archivist nevertheless
determines that the record in question
should be disclosed, in whole or in part,
the Archivist shall notify the former
President or his representative of this
determination. The notice given by the
Archivist or his designee shall:

(1) Be in writing;
(2) State the basis upon which the de-

termination to disclose the record is
made; and

(3) Specify the date on which the
record will be disclosed.

(d) The Archivist shall not disclose
any records covered by any notice re-
quired by paragraph (a) or (c) of this
section for at least 30 calendar days
from receipt of the notice by the
former President, unless a shorter time
period is required by a demand for
Presidential records under § 1270.44.

(e) Copies of all notices provided to
former Presidents under this section
shall be provided at the same time to
the incumbent President.

Subpart E—Presidential Records
Compiled for Law Enforce-
ment Purposes

§ 1270.50 Consultation with law en-
forcement agencies.

(a) For the processing of Presidential
records compiled for law enforcement
purposes that may be subject to 5
U.S.C. 552(b)(7), the Archivist shall re-
quest specific guidance from the appro-
priate Federal agency on the proper
treatment of a record if there is no
general guidance applicable, if the
record is particularly sensitive, or if
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the type of record or information is
widespread throughout the files.

(b) When specific agency guidance is
requested under paragraph (a) of this
section, the Archivist shall notify the
appropriate Federal agency of the deci-
sion regarding disclosure of the specific
documents. Notice shall include the
following:

(1) A description of the records in
question;

(2) Statements that the records de-
scribed contain information compiled

for law enforcement purposes and may
be subject to the exemption provided
by 5 U.S.C. 552(b)(7) for records of this
type; and,

(3) The name of a contact person at
NARA.

(c) Agency guidance under this sec-
tion is not binding on the Archivist.
The final determination on whether
Presidential records may be subject to
the exemption in 5 U.S.C. 552(b)(7) is
the Archivist’s responsibility.
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SUBCHAPTER F—NIXON PRESIDENTIAL MATERIALS

PART 1275—PRESERVATION AND
PROTECTION OF AND ACCESS
TO THE PRESIDENTIAL HISTORICAL
MATERIALS OF THE NIXON AD-
MINISTRATION

Sec.
1275.1 Scope of part.

Subpart A—General Provisions

1275.10 Purpose.
1275.12 Application.
1275.14 Legal custody.
1275.16 Definitions.
1275.18 Requests or demands for access.

Subpart B—Preservation and Protection

1275.20 Responsibility.
1275.22 Security.
1275.24 Archival processing.
1275.26 Access procedures.
1275.28 Extraordinary authority during

emergencies.

Subpart C—Access to Materials by Former
President Nixon, Federal Agencies,
and for Use in Any Judicial Proceeding

1275.30 Access by former President Nixon.
1275.32 Access by Federal agencies.
1275.34 Access for use in judicial proceed-

ings.

Subpart D—Access by the Public

1275.40 Scope of subpart.
1275.42 Processing period; notice of proposed

opening.
1275.44 Rights and privileges; right to a fair

trial.
1275.46 Segregation and review; Senior Ar-

chival Panel; Presidential Materials Re-
view Board.

1275.48 Transfer of materials.
1275.50 Restriction of materials related to

abuses of governmental power.
1275.52 Restriction of materials of general

historical significance unrelated to
abuses of governmental power.

1275.54 Periodic review of restrictions.
1275.56 Appeal of restrictions.
1275.58 Deletion of restricted portions.
1275.60 Requests for declassification.
1275.62 Reference room locations, hours, and

rules.
1275.64 Reproduction of tape recordings of

Presidential conversations.

1275.66 Reproduction and authentication of
other materials.

1275.68 Amendment of regulations.
1275.70 Freedom of information requests.
APPENDIX A TO PART 1275—SETTLEMENT

AGREEMENT

AUTHORITY: Sec. 102(a) of the National Ar-
chives and Records Administration Act of
1984, Pub. L. 98–497; 44 U.S.C. 2104; and secs.
103 and 104 of the Presidential Recordings
and Materials Preservation Act 88 Stat. 1695;
44 U.S.C. 2111 note.

SOURCE: 51 FR 7230, Feb. 28, 1986, unless
otherwise noted.

§ 1275.1 Scope of part.

This part sets forth policies and pro-
cedures concerning the preservation
and protection of and access to the
tape recordings, papers, documents,
memorandums, transcripts, and other
objects and materials which constitute
the Presidential historical materials of
Richard M. Nixon, covering the period
beginning January 20, 1969, and ending
August 9, 1974.

Subpart A—General Provisions

§ 1275.10 Purpose.

This part 1275 implements the provi-
sions of title I of the Presidential Re-
cordings and Materials Preservation
Act (Pub. L. 93–526; 88 Stat. 1695). It
prescribes policies and procedures by
which the National Archives and
Records Administration will preserve,
protect, and provide access to the Pres-
idential historical materials of the
Nixon Administration.

§ 1275.12 Application.

This part 1275 applies to all of the
Presidential historical materials of the
Nixon Administration in the custody of
the Archivist of the United States pur-
suant to the provisions of title I of the
Presidential Recordings and Materials
Preservation Act (Pub. L. 93–526; 88
Stat. 1695).
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§ 1275.14 Legal custody.
The Archivist of the United States

has or will obtain exclusive legal cus-
tody and control of all Presidential his-
torical materials of the Nixon Admin-
istration held pursuant to the provi-
sions of title I of the Presidential Re-
cordings and Materials Preservation
Act (Pub. L. 93–526; 88 Stat. 1695).

§ 1275.16 Definitions.
For the purposes of this part 1275, the

following terms have the meaning as-
cribed to them in this § 1275.16.

(a) Presidential historical materials.
The term Presidential historical materials
(also referred to as historical materials
and materials) shall mean all papers,
correspondence, documents, pamphlets,
books, photographs, films, motion pic-
tures, sound and video recordings, ma-
chine-readable media, plats, maps,
models, pictures, works of art, and
other objects or materials made or re-
ceived by former President Richard M.
Nixon or by members of his staff in
connection with his constitutional or
statutory powers or duties as President
and retained or appropriate for reten-
tion as evidence of or information
about these powers or duties. Included
in this definition are materials relat-
ing to the political activities of former
President Nixon or members of his
staff, but only when those activities di-
rectly relate to or have a direct effect
upon the carrying out of constitutional
or statutory powers or duties. Excluded
from this definition are documentary
materials of any type that are deter-
mined to be the official records of an
agency of the Government; private or
personal materials; stocks of publica-
tions, processed documents, and sta-
tionery; and extra copies of documents
produced only for convenience or ref-
erence when they are clearly so identi-
fied.

(b) Private or personal materials. The
term private or personal materials shall
mean those papers and other documen-
tary or commemorative materials in
any physical form relating solely to a
person’s family or other non-govern-
mental activities, including private po-
litical associations, and having no con-
nection with his constitutional or stat-
utory powers or duties as President or
as a member of the President’s staff.

(c) Abuses of governmental power popu-
larly identifed under the generic term
‘‘Watergate.’’ The term abuses of govern-
mental power popularly identified under
the generic term ‘‘Watergate’’ (also re-
ferred to as abuses of governmental
power), shall mean those alleged acts,
whether or not corroborated by judi-
cial, administrative or legislative pro-
ceedings, which allegedly were con-
ducted, directed or approved by Rich-
ard M. Nixon, his staff or persons asso-
ciated with him in his constitutional
or statutory functions as President, or
as political activities directly relating
to or having a direct effect upon those
functions, and which—

(1) Were within the purview of the
charters of the Senate Select Commit-
tee on Presidential Campaign Activi-
ties or the Watergate Special Prosecu-
tion Force; or

(2) Are circumscribed in the Articles
of Impeachment adopted by the House
Committee on the Judiciary and re-
ported to the House of Representatives
for consideration in House Report No.
93–1305.

(d) General historical significance. The
term general historical significance shall
mean having administrative, legal, re-
search or other historical value as evi-
dence of or information about the con-
stitutional or statutory powers or du-
ties of the President, which an archi-
vist has determined is of a quality suf-
ficient to warrant the retention by the
United States of materials so des-
ignated.

(e) Archivist. The term Archivist shall
mean the Archivist of the United
States or his designated agent. The
term archivist shall mean an employee
of the National Archives and Records
Administration who, by education or
experience, is specially trained in ar-
chival science.

(f) Agency. The term agency shall
mean an executive department, mili-
tary department, independent regu-
latory or nonregulatory agency, Gov-
ernment corporation, Government-con-
trolled corporation, or other establish-
ment in the executive branch of the
Government including the Executive
Office of the President. For purposes of
§ 1275.32 only, the term agency shall
also include the White House Office.



643

National Archives and Records Administration § 1275.26

(g) Archival processing. The term ar-
chival processing may include the fol-
lowing general acts performed by ar-
chivists with respect to the Presi-
dential historical materials: Shelving
boxes of documents in chronological,
alphabetical, numerical or other se-
quence; surveying and developing a lo-
cation register and cross-index of the
boxes; arranging materials; refoldering
and reboxing the documents and
affixing labels; producing finding aids
such as folder title lists, scope and con-
tent notes, biographical data, and se-
ries descriptions; rewinding, duplicat-
ing and preserving the original tape re-
cordings; enhancing the tape record-
ings on which the conversations are
wholly or partially unintelligible so
that extraneous noises may be filtered
out; producing general subject matter
logs of the tape recordings; reproducing
and transcribing tape recordings; re-
viewing the materials to identify items
that appear subject to restriction;
identifying items in poor physical con-
dition and assuring their preservation;
identifying materials requiring further
processing; and preparation for public
access of all materials which are not
subject to restriction.

(h) Staff. The term staff shall mean
those persons whose salaries were paid
fully or partially from appropriations
to the White House Office or Domestic
Council, or who were detailed on a non-
reimbursable basis to the White House
Office or Domestic Council from any
other Federal activity; or those pesons
who otherwise were designated as as-
sistants to the President, in connection
with their service in that capacity; or
any persons whose files were sent to
the White House Central Files Unit or
Special Files Unit, for purposes of
those files.

(i) National security classified informa-
tion. The term national security classi-
fied information shall mean any matter
which is security classified under exist-
ing law, and has been or should be des-
ignated as such.

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17844, Apr. 23, 1996]

§ 1275.18 Requests or demands for ac-
cess.

Each agency which receives a request
or legal demand for access to Presi-

dential historical materials of the
Nixon Administration shall imme-
diately forward the request or demand
to the Archivist of the United States,
National Archives and Records Admin-
istration (NARA), Washington, DC
20408.

Subpart B—Preservation and
Protection

§ 1275.20 Responsibility.

The Archivist is responsible for the
preservation and protection of the
Nixon Presidential historical mate-
rials.

[61 FR 17845, Apr. 23, 1996]

§ 1275.22 Security.

The Archivist is responsible for pro-
viding adequate security for the Presi-
dential historical materials.

§ 1275.24 Archival processing.

When authorized by the Archivist
and until the commencement of archi-
val processing in accordance with sub-
part D of this part, archivists may
process the Presidential historical ma-
terials to the extent necessary for pro-
tecting and preserving the materials,
and for providing authorized access to
the materials pursuant to subpart C of
this part.

§ 1275.26 Access procedures.

(a) The Archivist will receive and/or
prepare appropriate documentation of
each access authorized under this part
1275.

(b) Entry to the records storage areas
will be provided by the Archivist only
to archival, maintenance, security, or
other necessary personnel or to Mr.
Nixon or his agent. Two persons, at
least one of whom represents the Ar-
chivist, will be present at all times
that records storage areas are occu-
pied.

(c) The Archivist will determine that
each individual having access to the
Presidental historical materials has a
security clearance equivalent to the
highest degree of national security
classification that may be applicable
to any of the material examined.
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(d) The Archivist will provide former
President Nixon or his designated at-
torney or agent (hereinafter Mr.
Nixon), prior notice of, and allow him
to be present during, each search nec-
essary to comply with an authorized
access under § 1275.32 or § 1275.34.

(e) Only NARA archivists shall con-
duct searches necessary to comply with
authorized accesses under §§ 1275.32 and
1275.34.

(f) Prior to releasing Presidential
historical materials in accordance with
an access authorized under § 1275.32 or
§ 1275.34, the Archivist will give Mr.
Nixon notice of the nature and identity
of, and at his request allow him access
to, those Presidential historical mate-
rials which the archivists have deter-
mined are covered by the subpoena, or
other lawful process, or request. The
notice will also inform Mr. Nixon that
he may file a claim with the Archivist
objecting to the release of all or por-
tions of the described materials within
5 workdays of his receiving the notice
described herein. The claim should de-
tail the alleged rights and privileges of
Mr. Nixon which would be violated by
the release of the materials. The Archi-
vist will refrain from releasing any of
the materials to the requester during
this period, and while any claim of
right or privilege is pending before
him, will refrain from releasing the
materials subject to the claim.

(g) The Archivist will notify Mr.
Nixon in writing of the administrative
determination on any claims filed in
accordance with paragraph (f) of this
section. In the event the determination
is wholly or partially adverse to the
claim, the Archivist will refrain from
releasing the materials to the re-
quester for an additional 5 workdays
from Mr. Nixon’s receipt of the deter-
mination.

(h) Whenever possible, a copy, which
shall be certified upon request, instead
of the original documentary Presi-
dential historical materials shall be
provided to comply with a subpoena or
other lawful process or request. When-
ever the original documentary mate-
rial is removed, a certified copy of the
material shall be inserted in the proper
file until the return of the original.

§ 1275.28 Extraordinary authority dur-
ing emergencies.

In the event of an emergency that
threatens the physical preservation of
the Presidential historical materials or
their environs, the Archivist will take
such steps as may be necessary, includ-
ing removal of the materials to tem-
porary locations outside the metropoli-
tan area of the District of Columbia, to
preserve and protect the materials.

Subpart C—Access to Materials
by Former President Nixon,
Federal Agencies, and For
Use in Any Judicial Proceed-
ing

§ 1275.30 Access by former President
Nixon.

In accordance with the provisions of
subpart B of this part, former Presi-
dent Richard M. Nixon or his des-
ignated agent shall at all times have
access to Presidential historical mate-
rials in the custody and control of the
Archivist.

§ 1275.32 Access by Federal agencies.

In accordance with the provisions of
subpart B of this part, any Federal
agency or department in the executive
branch shall have access for lawful
Government use to the Presidential
historical materials in the custody and
control of the Archivist to the extent
necessary for ongoing Government
business. The Archivist will only con-
sider written requests from heads of
agencies or departments, deputy heads
of agencies or departments, or heads of
major organizational components or
functions within agencies or depart-
ments.

§ 1275.34 Access for use in judicial pro-
ceedings.

In accordance with the provisions of
subpart B of this part, and subject to
any rights, defenses, or privileges
which the Federal Government or any
person may invoke, the Presidential
historical materials in the custody and
control of the Archivist will be made
available for use in any judicial pro-
ceeding and are subject to subpoena or
other lawful process.
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Subpart D—Access by the Public
§ 1275.40 Scope of subpart.

This subpart sets forth policies and
procedures concerning public access to
the Presidential historical materials of
Richard M. Nixon.

§ 1275.42 Processing period; notice of
proposed opening.

(a)(1) The archivists will conduct ar-
chival processing of those materials
other than tape recordings to prepare
them for public access. In processing
the materials, the archivists will give
priority to segregating private or per-
sonal materials and transferring them
to their proprietary or commemorative
owner in accordance with § 1275.48. In
conducting such archival processing,
the archivists will restrict portions of
the materials pursuant to §§ 1275.50 and
1275.52. All materials other than tape
recordings to which reference is made
in § 1275.64 will be prepared for public
access and released subject to restric-
tions or outstanding claims or peti-
tions seeking such restrictions. The
Archivist will open for public access
each integral file segment of materials
upon completion of archival processing
of that segment.

(2) The archivists will conduct archi-
val processing of the tape recordings to
prepare them for public access in ac-
cordance with the provisions set forth
in the Settlement Agreement (see Ap-
pendix A to this part). In conducting
the archival processing of the tape re-
cordings, the archivists will restrict
segments of the tape recordings pursu-
ant to §§ 1275.50 and 1275.52. The tape
segments which consist of abuses of
governmental power information, as
defined in § 1275.16(c), will be given pri-
ority processing by the archivists and
will be prepared for public access and
released following review and resolu-
tion of objections from the Nixon es-
tate and other interested parties as set
forth in the Settlement Agreement (see
Appendix A to this Part). After the
tape segments which consist of abuses
of governmental power information
have been released, the archivists will
conduct archival processing of those
tape recordings which were taped in
the Cabinet Room, as set forth in the
Settlement Agreement, Appendix A to

this Part. Following release of the Cab-
inet Room tape recordings, the remain-
ing tape recordings will be prepared for
public access and released in five seg-
ments in accordance with the schedule
set forth in the Settlement Agreement.
In addition, NARA will identify and re-
turn any additional private or personal
segments to the Nixon estate, at ap-
proximately the time that NARA pro-
poses each segment for public release.

(b) At least 30 calendar days prior to
the opening to public access of any in-
tegral file segment of the materials,
the Archivist will publish notice in the
FEDERAL REGISTER of the proposed
opening. The notice will reasonably
identify the material to be opened and
will include a reference to the right of
any interested person to file a claim or
petition in accordance with § 1275.44.
Copies of the notice will be sent to the
incumbent President of the United
States or his designated agent and by
first-class mail to the last known ad-
dress of: Mr. Nixon, or his designated
agent or heirs; any former staff mem-
ber reasonably identifiable as the indi-
vidual responsible for creating or
maintaining the file segment proposed
to be opened; any individual named in
the material which the Archivist may
not restrict in accordance with
§ 1275.50(b) because the material is es-
sential to an understanding of any
abuse of governmental power; and any
persons named in the materials who
are registered with the National Ar-
chives and Records Administration in
accordance with paragraph (c) of this
section.

(c) The Archivist will maintain a reg-
istry which shall contain the names
and mailing addresses of persons who
wish to receive personal notice of the
proposed opening of integral file seg-
ments of the materials when those seg-
ments contain references about them.
To be included in the registry, a person
must submit his/her name and mailing
address to the National Archives and
Records Administration (NLN), Wash-
ington, DC 20408. Both the envelope and
letter should be prominently marked,
‘‘Nixon Materials Registry.’’ By sub-
mitting his/her name for inclusion in
the registry, a person agrees to reim-
burse the United States for the cost of
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first-class postage for each instance of
personal notice received.

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17845, Apr. 23, 1996]

§ 1275.44 Rights and privileges; right
to a fair trial.

(a) Within 30 days following publica-
tion of the notice prescribed in
§ 1275.42(b), any person claiming a legal
or constitutional right or privilege
which would prevent or limit public ac-
cess to any of the materials shall no-
tify the Archivist in writing of the
claimed right or privilege and the spe-
cific materials to which it relates. Un-
less the claim states that particular
materials are private or personal (see
paragraph (d) of this section), the Ar-
chivist will notify the claimant by cer-
tified mail, return receipt requested, of
his decision regarding public access to
the pertinent materials. If that deci-
sion is adverse to the claimant, the Ar-
chivist will refrain from providing pub-
lic access to the pertinent materials
for at least 30 calendar days from re-
ceipt by the claimant of such notice.

(b) Within 30 days following publica-
tion of the notice prescribed in
§ 1275.42(b), officers of any Federal,
State, or local court and other persons
who believe that public access to any
of the materials may jeopardize an in-
dividual’s right to a fair and impartial
trial should petition the Archivist set-
ting forth the relevant circumstances
that warrant withholding specified ma-
terials. The Archivist will notify the
petitioner by certified mail, return re-
ceipt requested, of his decision regard-
ing public access to the pertinent ma-
terials. If that decision is adverse to
the petitioner, the Archivist will re-
frain from providing public access to
the pertinent materials for at least 30
calendar days from receipt by the peti-
tioner of such notice.

(c) In reaching decisions required by
paragraphs (a) and (b) of this section,
the Archivist may consult with other
appropriate Federal agencies. If these
consultations require the transfer of
copies of the materials to Federal offi-
cials in agencies other than the Na-
tional Archives and Records Adminis-
tration, the Archivist will transfer
these copies in accordance with the

procedures prescribed in §§ 1275.26 and
1275.32.

(d) Within 30 days following publica-
tion of notice prescribed in § 1275.42(b),
any person claiming that materials
proposed for public access are in fact
private or personal, as defined in
§ 1275.16(b), and that he or she is the
proprietary or commemorative owner
of those materials shall notify the Ar-
chivist in writing. The claim shall de-
scribe the specific materials to which
it refers, and the claimant’s basis for
concluding that these materials are
private or personal. Upon receipt of
such a claim, the Archivist will trans-
mit it to the Presidential Materials Re-
view Board for its consideration and
determination in accordance with
§ 1275.46(i). The Archivist will refrain
from providing public access to the
pertinent materials or from returning
them to the claimant for at least 30
calendar days from receipt by the
claimant or any intervening parties of
the Board’s determination.

(e)(1) In place of the right to make
all other objections with respect to the
tape segments that NARA has des-
ignated as abuses of governmental
power materials, the Nixon estate may
object to their release only on the
ground that such designation by NARA
is clearly inconsistent with the term
‘‘abuses of governmental power’’ as
used in § 104(a)(1) of the Presidential
Recordings and Materials Preservation
Act (PRMPA) and defined in § 1275.16(c),
as qualified by § 1275.50(b). Any such ob-
jection may not be based on isolated
instances of alleged failure by NARA to
apply the appropriate review standard,
but only on a pattern of misapplication
of the requirements of the PRMPA and
its implementing regulations. Further,
any such objection must be accom-
panied by specific examples of alleged
review errors and contain sufficient in-
formation to enable the review panel of
three Presidential Library archivists
appointed by the Archivist, as de-
scribed in the Settlement Agreement,
Appendix A to this Part, to locate
those examples readily.

(2) If an objection is made by the
Nixon estate to the abuses of govern-
mental power tape segments, the mat-
ter shall be immediately referred to a
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panel of three Presidential Library ar-
chivists appointed by the Archivist as
set forth in the Settlement Agreement,
Appendix A to this Part. The decision
of the panel shall be either that the
Nixon estate’s objection is sustained or
that it is rejected. The decision shall
include a brief statement of the panel’s
reasons, but it need not include an
item-by-item determination. In decid-
ing whether the designation by NARA
of the material proposed to be released
is clearly inconsistent with the defini-
tion of ‘‘abuses of governmental
power’’, the panel shall consider wheth-
er the release would seriously injure le-
gitimate interests of identifiable indi-
viduals, whether the errors suggest a
pattern of misinterpretation, and any
other factor that bears on the issue of
whether NARA’s designation of mate-
rial as relating to ‘‘abuses of govern-
mental power’’ was reasonable, consid-
ered as a whole. The panel’s decision
shall be final and binding on all parties
to the Kutler litigation, and no party
may exercise any right to appeal to
any person, board, or court that might
otherwise be available.

(3) The Nixon estate may, at any
time, elect to use the procedures out-
lined in paragraphs (e)(1) and (e)(2) of
this section for the tape recordings
other than the abuses of governmental
power segments, except that the stand-
ard under which objections shall be
made by the Nixon estate, and under
which the review panel shall decide
their merits, is whether the release
taken as a whole is plainly inconsist-
ent with the requirements of the Presi-
dential Recordings and Materials Pres-
ervation Act of 1974 and these regula-
tions. If the Nixon estate elects to use
the procedures in paragraph 1 of the
Settlement Agreement (Appendix A to
this Part) in place of the provisions in
paragraphs 4 (b) and (d) and 5(c) of the
Settlement Agreement for a tape seg-
ment, the estate cannot subsequently
revert back to the formal objection
process set forth in this section for
that tape segment.

[51 FR 7230, Feb. 28, 1986; 51 FR 8671, Mar. 13,
1986, as amended at 61 FR 17845, Apr. 23, 1996]

§ 1275.46 Segregation and review; Sen-
ior Archival Panel; Presidential Ma-
terials Review Board.

(a) During the processing period de-
scribed in § 1275.42(a), the Archivist will
assign archivists to segregate private
or personal materials, as defined in
§ 1275.16(b). The archivists shall have
sole responsibility for the initial re-
view and determination of private or
personal materials. At all times when
the archivists or other authorized offi-
cials have access to the materials in
accordance with these regulations,
they shall take all reasonable steps to
minimize the degree of intrusion into
private or personal materials. Except
as provided in these regulations, the
archivists or other authorized officials
shall not disclose to any person private
or personal or otherwise restricted in-
formation learned as a result of their
activities under these regulations.

(b) During the processing period de-
scribed in § 1275.42(a), the Archivist will
assign archivists to segregate mate-
rials neither relating to abuses of gov-
ernmental power, as defined in
§ 1275.16(c), nor otherwise having gen-
eral historical significance, as defined
in § 1275.16(d). The archivists shall have
sole responsibility for the initial re-
view and determination of those mate-
rials which are not related to abuses of
governmental power and do not other-
wise have general historical signifi-
cance.

(c) During the processing period de-
scribed in § 1275.42(a), the Archivist will
assign archivists to segregate mate-
rials subject to restriction, as pre-
scribed in §§ 1275.50 and 1275.52. The ar-
chivists shall have sole responsibility
for the initial review and determina-
tion of materials that should be re-
stricted. The archivists shall insert a
notification of withdrawal at the front
of the file folder or container affected
by the removal of restricted material.
The notification shall include a brief
description of the restricted material
and the basis for the restriction as pre-
scribed in §§ 1275.50 and 1275.52.

(d) If the archivists are unable to
make a determination required in
paragraphs (a), (b), or (c) of this sec-
tion, or if the archivists conclude that
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the required determination raises sig-
nificant issues involving interpretation
of these regulations or will have far-
reaching precedential value, the archi-
vists shall submit the pertinent mate-
rials, or representative examples of
them, to a panel of senior archivists se-
lected by the Archivist. The Panel
shall then have the sole responsibility
for the initial determination required
in paragraphs (a), (b), or (c) of this sec-
tion.

(e) If the Senior Archival Panel is un-
able to make a determination required
in paragraph (d) of this section, or if
the panel concludes that the required
determination raises significant issues
involving interpretation of these regu-
lations or will have far-reaching
precedential value, the Panel shall cer-
tify the matter and submit the perti-
nent materials, or representative ex-
amples of them, to the Presidential
Materials Review Board.

(f) The Presidential Materials Review
Board (Board) shall consist of the Ar-
chivist, who shall serve as Chairman,
and the following additional members:

(1) The Assistant Archivist for the
Office of the National Archives;

(2) The Assistant Archivist for the
Office of the Presidential Libraries;

(3) The Director of the Legal Counsel
Staff of the National Archives and
Records Administration; and

(4) The Historian of a Federal agency
who shall be selected by the Archivist
in his capacity as Chairman.
The Board shall meet at the call of the
Chairman. Three members of the Board
shall constitute a quorum for the con-
duct of the Board’s business, although
each member of the Board may partici-
pate in all of the Board’s decisions.
Members of the Board may be rep-
resented by their delegates on those oc-
casions when they are unable to attend
the meetings of the Board. The Board
may consult with officials of interested
Federal agencies in formulating its de-
cisions. To the extent these consulta-
tions require the transfer of copies of
materials to Federal officials outside
the National Archives and Records Ad-
ministration, the Board shall comply
with the requirements of §§ 1275.26 and
1275.32.

(g) When the matter certified to the
Board by the Senior Archival Panel in-

volves a determination required in
paragraphs (a) or (b) of this section,
the Board shall prepare a final written
decision, together with dissenting and
concurring opinions, of the proper cat-
egorization and disposition of the per-
tinent materials. The Board’s decision
will be the final administrative deter-
mination.

(h) When the matter certified to the
Board by the Senior Archival Panel in-
volves a determination required in
paragraph (c) of this section, the Board
shall recommend an initial determina-
tion to the Senior Archival Panel,
which shall retain the sole responsibil-
ity for the initial determination.

(i) When the Board considers a mat-
ter referred to it by the Archivist as
provided in § 1275.44(d), it shall follow
these procedures:

(1) The Board shall notify the claim-
ant of its consideration of the claim,
and invite the claimant to supplement
at his discretion the basis for the
claim.

(2) The Board will publish notice in
the FEDERAL REGISTER, advising the
public of its consideration of the claim,
and describing the materials in ques-
tion as fully as reasonably possible
without disclosing arguably private or
personal information. The notice will
further advise that any member of the
public may petition the Board within
15 calendar days of the publication of
notice, setting forth the intervenor’s
views concerning the public or private
nature of the materials.

(3) The Board shall take into account
the positions maintained by the claim-
ant and any intervenors in reaching its
decision. The Board shall issue its deci-
sion, including dissenting and concur-
ring opinions, no sooner than 20 days
nor later than 60 days from the publi-
cation of notice in the FEDERAL REG-
ISTER provided in paragraph (h)(2), of
this section. The Board’s decision shall
be the final administrative determina-
tion. The Archivist will notify the
claimant and any intervenors of the
Board’s decision by certified mail, re-
turn receipt requested, and shall re-
frain from acting upon that decision
for 30 calendar days as provided in
§ 1275.44(d).

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17845, Apr. 23, 1996]
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§ 1275.48 Transfer of materials.
(a) The Archivist will transfer sole

custody and use of those materials de-
termined to be private or personal, or
to be neither related to abuses of gov-
ernmental power nor otherwise of gen-
eral historical significance, to former
President Nixon’s estate, or, when ap-
propriate and after notifying the Nixon
estate, to the former staff member hav-
ing primary proprietary or commemo-
rative interest in the materials; how-
ever, no physical part of any original
tape recording or a master preserva-
tion copy to which reference is made in
§ 1275.64 shall be transferred to the
heirs of former President. NARA will
maintain the original tape recordings
and a master preservation copy, includ-
ing the private and personal segments,
in a manner consistent with the
PRMPA and these regulations and will
restrict access to all private or per-
sonal material on the originals and the
master preservation copy.

(b) Materials determined to be nei-
ther related to abuses of governmental
power nor otherwise of general histori-
cal significance, and transferred pursu-
ant to paragraph (a) of this section,
shall upon such transfer no longer be
deemed Presidential historical mate-
rials as defined in § 1275.16(a).

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17845, Apr. 23, 1996]

§ 1275.50 Restriction of materials relat-
ed to abuses of governmental
power.

(a) The Archivist will restrict access
to materials determined during the
processing period to relate to abuses of
governmental power, as defined in
§ 1275.16(c), when:

(1) The Archivist, in accordance with
§ 1275.44, is in the process of reviewing
or has determined the validity of a
claim by any person of a legal or con-
stitutional right or privilege; or

(2) The Archivist, in accordance with
§ 1275.44, is in the process of reviewing
or has determined the validity of a pe-
tition by any person of the need to pro-
tect an individual’s right to a fair and
impartial trial; or

(3) The release of the materials would
violate a Federal statute; or

(4) The materials are authorized
under criteria established by Executive

order to be kept secret in the interest
of national defense or foreign policy,
provided that any question as to
whether materials are in fact properly
classified or are properly subject to
classification shall be resolved in ac-
cordance with the applicable Executive
order or as otherwise provided by law.
However, the Archivist may waive this
restriction when:

(i)(A) The requester is engaged in a
historical research project; or

(B) The requester is a former Federal
official who had been appointed by the
President to a policymaking position
and who seeks access only to those
classified materials which he origi-
nated, reviewed, signed or received
while in public office; and

(ii) The requester has a security
clearance equivalent to the highest de-
gree of national security classification
that may be applicable to any of the
materials to be examined; and

(iii) The Archivist has determined
that the heads of agencies having sub-
ject matter interest in the material do
not object to the granting of access to
the materials; and

(iv) The requester has signed a state-
ment, which declares that the re-
quester will not publish, disclose, or
otherwise compromise the classified
material to be examined and that the
requester has been made aware of Fed-
eral criminal statutes which prohibit
the compromise or disclosure of this
information.

(b) The Archivist will restrict access
to any portion of materials determined
to relate to abuses of governmental
power when the release of those por-
tions would constitute a clearly unwar-
ranted invasion of personal privacy or
constitute libel of a living person: Pro-
vided, That if material related to an
abuse of governmental power refers to,
involves or incorporates such personal
information, the Archivist will make
available such personal information, or
portions thereof, if such personal infor-
mation, or portions thereof, is essen-
tial to an understanding of the abuses
of governmental power.
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§ 1275.52 Restriction of materials of
general historical significance unre-
lated to abuses of governmental
power.

(a) The Archivist will restrict access
to materials determined during the
processing period to be of general his-
torical significance, but not related to
abuses of governmental power, under
one or more of the circumstances spec-
ified in § 1275.50(a).

(b) The Archivist will restrict access
to materials of general historical sig-
nificance, but not related to abuses of
governmental power, when the release
of these materials would:

(1) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential; or

(2) Constitute a clearly unwarranted
invasion of personal privacy or con-
stitute libel of a living person; or

(3) Disclose investigatory materials
compiled for law enforcement purposes,
but only when the disclosure of such
records would:

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source, and in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel.

§ 1275.54 Periodic review of restric-
tions.

The Archivist periodically will assign
archivists to review materials placed
under restriction by § 1275.50 or § 1275.52
and to make available for public access
those materials which, with the pas-
sage of time or other circumstances, no
longer require restriction. If the archi-
vists are unable to determine whether
certain materials should remain re-
stricted, the archivists shall submit

the pertinent materials, or representa-
tive examples of them, to the Senior
Archival Panel described in § 1275.44(d),
which shall then have the responsibil-
ity for determining if the materials
should remain restricted. The Senior
Archival Panel may seek the rec-
ommendations of the Presidential Ma-
terials Review Board, in the manner
prescribed in paragraph (e) and (h) of
§ 1275.46, in making its determination.
Before opening previously restricted
materials, the Archivist will comply
with the notice requirements of
§ 1275.42(b).

[51 FR 7230, Feb. 28, 1986; 51 FR 8671, Mar. 13,
1986]

§ 1275.56 Appeal of restrictions.

Upon petition of any researcher who
claims in writing to the Archivist that
the restriction of specified materials is
inappropriate and should be removed,
the archivists shall submit the perti-
nent materials, or representative ex-
amples of them, to the Presidential
Materials Review Board described in
§ 1275.46(f). The Board shall review the
restricted materials, and consult with
interested Federal agencies as nec-
essary. To the extent these consulta-
tions require the transfer of copies of
materials to Federal officials outside
the National Archives and Records Ad-
ministration, the Board shall comply
with the requirements of §§ 1275.26 and
1275.32. As necessary and practicable,
the Board shall also seek the views of
any person, including former President
Nixon, whose rights or privileges might
be adversely affected by a decision to
open the materials. The Board shall
prepare a final written decision, in-
cluding dissenting and concurring opin-
ions, as to the continued restriction of
all or part of the pertinent materials.
The Board’s decision shall be the final
administrative determination. The Ar-
chivist will notify the petitioner and
other interested persons of the final ad-
ministrative determination within 60
calendar days following receipt of such
petition. If the Board’s decision is to
open previously restricted materials,
the Archivist will comply with the no-
tice requirements of § 1275.42(b).

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]
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§ 1275.58 Deletion of restricted por-
tions.

The Archivist will provide a re-
quester any reasonably segregable por-
tions of otherwise restricted materials
after the deletion of the portions which
are restricted under this § 1275.50 or
§ 1275.52.

§ 1275.60 Requests for declassification.
Challenges to the classification and

requests for the declassification of na-
tional security classified materials
shall be governed by the provisions of
36 CFR part 1254 of this chapter, as
that may be amended from time to
time.

§ 1275.62 Reference room locations,
hours, and rules.

The Archivist shall, from time to
time, separately prescribe the precise
location or locations where the mate-
rials shall be available for public ref-
erence, and the hours of operation and
rules governing the conduct of re-
searchers using such facilities. This in-
formation may be obtained by writing
to: Office of Presidential Libraries
(NL), The National Archives, Washing-
ton, DC 20408.

§ 1275.64 Reproduction of tape record-
ings of Presidential conversations.

(a) To ensure the preservation of
original tape recordings of conversa-
tions which were recorded or caused to
be recorded by any officer or employee
of the Federal Government and which:

(1) Involve former President Richard
M. Nixon or other individuals who, at
the time of the conversation, were em-
ployed by the Federal Government; and

(2) Were recorded in the White House
or in the office of the President in the
Executive Office Buildings located in
Washington, DC; Camp David, MD; Key
Biscayne, FL; or San Clemente, CA;
and

(3) Were recorded during the period
beginning January 20, 1969, and ending
August 9, 1974, the Archivist will
produce duplicate copies of such tape
recordings in his custody for public and
official reference use. The original tape
recordings shall not be available for
public access.

(b) Since the original tape recordings
may contain information which is sub-

ject to restriction in accordance with
§ 1275.50 or § 1275.52, the archivists shall
review the tapes and delete restricted
portions from copies for public and of-
ficial reference use.

(c) Researchers may listen to ref-
erence copies of the tape recordings de-
scribed in paragraph (a) of this section
in a National Archives building in the
Washington, DC area and at other ref-
erence locations established by the Ar-
chivist in accordance with § 1275.62.

(d) The reproduction for members of
the public of the reference copies of the
available tape recordings described in
paragraph (a) of this section will be
permitted as follows: Copies of tape re-
cordings will be made available follow-
ing the public release of the last of the
tape segments contemplated in
§ 1275.42(a). If the releases contemplated
in § 1275.42(a) are not completed by De-
cember 31, 1999, NARA will, beginning
January 1, 2000, allow members of the
public to obtain copies only of the
abuses of governmental power tapes,
together with any other tapes publicly
released as of the effective date of the
Settlement Agreement. If the releases
contemplated in § 1275.42(a) are not
completed by December 31, 2002, NARA
will, beginning January 1, 2003, allow
members of the public to obtain copies
of all tapes that have been made avail-
able to the public by that date and
tapes that subsequently become avail-
able as they are released. Such copying
will be controlled by NARA or its des-
ignated contractor. The fees for the re-
production of the tape recordings under
this section shall be those prescribed in
the schedule set forth in part 1258 of
this chapter or pertinent successor reg-
ulation, as that schedule is amended
from time to time.

(e) The Archivist shall produce and
maintain a master preservation copy of
the original tape recordings for preser-
vation purposes.

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]

§ 1275.66 Reproduction and authen-
tication of other materials.

(a) Copying of materials other than
tape recordings described in § 1275.64
may be done by NARA, by a contractor
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designated by NARA, or by researchers
using self-service copiers. Such self-
service copying shall be done in accord-
ance with the NARA policy on self-
service copying set forth at 36 CFR
1254.71, to ensure that such copying
will not harm the materials or disrupt
reference activities.

(b) The Archivist may authenticate
and attest copies of materials when
necessary for the purpose of the re-
search.

(c) The fees for reproduction and au-
thentication of materials under this
section shall be those prescribed in the
schedule set forth in part 1258 of this
chapter or pertinent successor regula-
tion, as that schedule is amended from
time to time.

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]

§ 1275.68 Amendment of regulations.

The Archivist may from time to time
amend the regulations of this subpart
D in accordance with the applicable
law concerning such amendments.

§ 1275.70 Freedom of information re-
quests.

(a) The Archivist will process Free-
dom of Information Act requests for
access to only those materials within
the Presidential historical materials
which are identifiable by an archivist
as records of an agency as defined in
§ 1275.16(f). The Archivist will process
these requests in accordance with the
Freedom of Information regulations set
forth in § 1254.30 of this chapter or per-
tinent successor regulations.

(b) In order to allow NARA archivists
to devote as much time and effort as
possible to the processing of materials
for general public access, the Archivist
will not process those Freedom of In-
formation requests where the requester
can reasonably obtain the same mate-
rials through a request directed to an
agency (as defined in § 1275.16(f)), unless
the requester demonstrates that he or
she has unsuccessfully sought access
from that agency or its successor in
law or function.

[51 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]

APPENIDX A TO PART 1275—SETTLEMENT
AGREEMENT

Settlement Agreement filed April 12, 1996,
in Stanley I. Kutler and Public Citizen v. John
W. Carlin, Archivist of the United States, and
William E. Griffin and John H. Taylor, Co-ex-
ecutors of Richard M. Nixon’s Estate, Civil Ac-
tion No. 92–0662–NHJ (D.D.C.) (Johnson, J.)

Settlement Agreement

This Settlement Agreement (‘‘Agree-
ment’’) is made by and entered into among
plaintiffs Stanley I. Kutler and Public Citi-
zen; defendant/cross-claim defendant John
W. Carlin, in his official capacity as Archi-
vist of the United States; and defendant-in-
tervenors/cross-claimants John H. Taylor
and William E. Griffin, co-executors of the
estate of Richard M. Nixon (‘‘the Nixon es-
tate’’), in the above-entitled action by and
through the parties’ undersigned attorneys.

It is hereby agreed, by and among the par-
ties, appearing through their undersigned at-
torneys, that this action is partially settled
on the following terms:

Terms of Agreement

1(a). As soon as practicable, the National
Archives and Records Administration (‘‘the
Archives’’) will publicly release the seg-
ments of tape recordings made during the
Presidency of Richard M. Nixon (‘‘tape re-
cordings’’ or ‘‘tapes’’) identified by the Ar-
chives as relating to ‘‘abuses of govern-
mental power,’’ as defined by 36 C.F.R. Part
1275, along with the corresponding portions
of the tape log and any other finding aid.
The date of that release, which is expected to
be on or about November 15, 1996, shall be de-
termined in the following manner.

(b). No later than April 15, 1996, the Ar-
chives shall deliver to an agent of the Nixon
estate a copy of the approximately 201 hours
of abuses of governmental power tape seg-
ments that it proposes to release, together
with the corresponding portions of the tape
log and any other finding aid, for review by
the Nixon estate to determine whether it in-
tends to object to the release. The Archives
agrees to provide a period of orientation to
the designated Nixon estate agent with re-
spect to the review of the abuses of govern-
mental power tape segments and to be avail-
able to respond to questions thereafter.

(c). In place of the right to make all other
objections with respect to the tape record-
ings that the Archives has designated as
abuses of governmental power materials, the
Nixon estate agrees that it may object to
their release only on the ground that such
designation by the Archives is clearly incon-
sistent with the term ‘‘abuses of govern-
mental power’’ as used in section 104(a)(1) of
the Presidential Recordings and Materials
Preservation Act of 1974 (‘‘the Act’’), 44
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U.S.C. § 2111 note, and defined in 36 C.F.R.
1275.16(c), as qualified by 36 C.F.R. 1275.50(b).
Any such objection shall be in writing and
may not be based on isolated instances of al-
leged failure by the Archives to apply the ap-
propriate review standard, but only on a pat-
tern of misapplication of the requirements of
the Act and its implementing regulations.
Further, any such objection must be accom-
panied by specific examples of alleged review
errors and contain sufficient information to
enable the review panel described in subpara-
graph 1(e) below to locate those examples
readily. Nothing in this paragraph shall pre-
clude the Nixon estate and the Archives from
having informal discussions regarding the
appropriate treatment of any of the abuses
of governmental power tape segments.

(d). The Nixon estate shall have until Octo-
ber 1, 1996, to submit any objection in ac-
cordance with subparagraph 1(c) above. If no
such objection is filed, the Archives shall
proceed to issue a notice of proposed release
pursuant to 36 C.F.R. 1275.42 as soon as pos-
sible, but no later than October 15, 1996.

(e). If an objection is made, the matter
shall be immediately referred to a panel of
the following three Presidential Library ar-
chivists: David Alsobrook, Frances Seeber,
and Claudia Anderson. If any of these three
persons is unable to serve, the Archivist
shall appoint a substitute who is acceptable
to the other parties.

(f). The panel shall have such access to the
tapes as it deems necessary to make its deci-
sion. The decision of the panel shall be either
that the Nixon estate’s objection is sus-
tained or that it is rejected. The decision
shall include a brief statement of the panel’s
reasons, but it need not include an item-by-
item determination. In deciding whether the
designation by the Archives of the material
proposed to be released is clearly inconsist-
ent with the definition of ‘‘abuses of govern-
mental power,’’ the panel shall consider
whether the release would seriously injure
legitimate interests of identifiable individ-
uals, whether the errors suggest a pattern of
misinterpretation, and any other factor that
bears on the issue of whether the Archives’
designation of material as relating to abuses
of governmental power was reasonable, con-
sidered as a whole. The decision of the panel
shall be made within sixty (60) days of the
date of the objection. However, if the panel
determines that exceptional circumstances
interfere with its ability to meet this dead-
line, the panel shall have up to an additional
sixty (60) days to make its decision. The Ar-
chives shall notify the other parties of the
need for an extension and briefly describe
the reasons therefor. The panel’s decision
shall be final and binding on all parties, and
no party may exercise any right to appeal to
any person, board, or court that might other-
wise be available. Nothing contained in this
Agreement shall preclude the panel from ad-

vising the Archives of any particular proc-
essing errors that it believes may have been
made, but the Archivist shall make the final
determination as to whether to accept such
advice.

(g). If the objection of the Nixon estate is
sustained, the Archives shall re-review the
tapes sufficiently to address the concerns
raised by whatever aspect of the objection is
sustained. At the conclusion of such re-re-
view, the same process of review, first by the
Nixon estate and then by the panel in the
event of further objection, shall be repeated
for those tape segments concerning the sub-
ject matter of the sustained objection prior
to any release of tape recordings designated
as relating to abuses of governmental power.

(h). The Nixon estate agrees to inform the
Archives and plaintiffs whether it intends to
file objections as soon as it has made its de-
cision. If there is an objection by the Nixon
estate and it is overruled, the FEDERAL REG-
ISTER notice shall be published within ten
(10) days of the date of the panel’s decision.

(i). If, following the FEDERAL REGISTER no-
tice, no objection by other individuals to a
release is received within the time provided
by law, the Archives shall release the tape
recordings within ten (10) days after such
time has expired. If objections are received,
they shall be promptly considered by the Ar-
chives and shall be decided as soon there-
after as practical. Any materials as to which
an objection to release has been timely filed
shall not be released until such objection has
been resolved pursuant to 36 C.F.R. 1275.44.
All materials not objected to shall be re-
leased no later than thirty (30) days after the
time for objections has expired, provided
that the Archives may withhold any addi-
tional conversation to which no objection
has been made, pending final resolution of an
objection to another conversation, if (i) such
additional conversation is in close proximity
on the tapes to the objected-to conversation
and it would be burdensome for the Archives
to separate out the releasable and objected-
to portions, or (ii) the subjects of the releas-
able and the objected-to conversations are
closely related to one another and the Ar-
chives determines that it might be mislead-
ing or might unfairly prejudice a living indi-
vidual to release only one conversation. Any
release under this Agreement shall include
the corresponding portions of the tape log
and any other finding aid.

(j). The Archives shall send to plaintiff
Kutler, to arrive no later than the day that
the release of the tapes occurs, a copy of the
portions of the tape log and any other find-
ing aid that correspond to the tapes being re-
leased. The Archives shall also make suit-
able arrangements for plaintiff Kutler to lis-
ten to such tapes on the date of their release,
and/or on such other subsequent business
days as plaintiff Kutler shall designate.
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2(a). Although the Agreement provides
that the Archives will identify and return to
the Nixon estate a copy of any private or
personal materials identified on the tapes,
the parties have been unable to reach agree-
ment regarding the Archivist’s retention and
maintenance of the original tape recordings
in their entirety, including those segments
deemed to be private or personal, along with
a master preservation copy. The govern-
ment’s position is that it is complying with
the Act by retaining the original tapes and a
master preservation copy, including those
portions containing private or personal con-
versations. The Nixon estate’s position, with
which plaintiffs agree, is that the family has
statutory, constitutional, and other rights
that prevent the Archives from retaining pri-
vate or personal materials, on both the origi-
nal tapes and all copies.

(b). The parties have agreed to litigate the
issue described in subparagraph 2(a) above,
including the validity of 36 C.F.R. 1275.48(a)
and 1275.64(e) as proposed for amendment.
The parties further agree that the Court
shall retain jurisdiction of that issue, as pro-
vided in paragraph 14 below, and that the
right to litigate this issue includes the right
to seek review in the United States Court of
Appeals for the District of Columbia Circuit
and the United States Supreme Court. If
there is litigation between the Nixon estate
and the Archivist over the issue described in
subparagraph 2(a) above, the plaintiffs shall
support the Nixon estate in any such litiga-
tion by filing a brief supporting the estate’s
position in District Court. The parties agree
to make all reasonable efforts to expedite
resolution of this issue.

(c). This Agreement and all discussions, ne-
gotiations and exchanges of information
leading to it shall be entirely without preju-
dice to any positions the parties may take in
the event of such litigation. Nothing in this
Agreement, in any discussions leading to it,
or in any information or materials ex-
changed by the parties as part of the medi-
ation may be relied on or disclosed by any
party to support or rebut the position of any
party with respect to the treatment of pri-
vate or personal materials on the original
tapes. Nothing in this subparagraph prevents
any party from expressing its understanding
as to the meaning and effect of the legal po-
sition of another party.

3. The Archives will provide to the Nixon
estate any additional private or personal ma-
terials at approximately the time that the
Archives proposes each segment identified in
paragraphs 4 and 5 below for public release.
Any additional copies of that material (other
than on a master preservation copy, the sta-
tus of which will be determined in accord-
ance with the resolution of the issue as de-
scribed in subparagraph 2(a) above), will be
destroyed by appropriate method, with ap-
propriate means of verification.

4(a). The second group of tapes to be proc-
essed for release is the approximately 278
hours recorded in the Cabinet Room. The
projected date for publishing a notice of pro-
posed opening of tapes in that group is Au-
gust 1, 1997. The Archives will make the Cab-
inet Room tapes proposed for release avail-
able to the Nixon estate in no fewer than
four (4) segments. The process by which
those tapes will be reviewed by the Nixon es-
tate, and the objections handled by the Ar-
chives, is set forth in the following subpara-
graphs of this paragraph 4.

(b). The Nixon estate agrees to review each
segment as it is received and promptly to
call to the attention of the Archives any
concerns that it may have. The Archives and
the Nixon estate agree to attempt to work
out their differences informally in order to
minimize any objections to a proposed re-
lease. To facilitate informal consultation be-
tween the Nixon estate and the Archives
concerning the tape review, the Archivist
shall designate a panel member identified in
subparagraph 1(e) above who will serve as a
contact with the Nixon estate and assure ac-
cess to information relating to Presidential
libraries practices and procedures that may
arise in the course of the tape review. The
designated individual will be responsible for
assuring that the Nixon estate has access to
the appropriate person to answer its con-
cerns. The Nixon estate may communicate
with the designated individual orally or in
writing. If the Archives agrees with the
Nixon estate that any portion of a segment
that has been sent to the Nixon estate as a
proposed release should not be released, the
Archives shall assure that there is appro-
priate documentation to reflect that change.

(c). The Nixon estate will have a period of
at least six (6) months in which to review all
of the Cabinet Room tapes, beginning on the
date the Archives makes the first install-
ment of such tapes available to the estate for
review (but in no event will the six (6)
months begin earlier than November 15,
1996). During the review of the Cabinet Room
tapes, the Nixon estate will employ an agent
or agents who will spend an average of at
least thirty two (32) hours a week (total) in
actual review of the tapes. The Nixon estate
may request from the Archives an extension
of the six-month review period, which the
Archives shall grant if good cause is shown.

(d). If, during its review, the Nixon estate
becomes aware that there are materials pro-
posed for release that it believes should not
be heard even by individuals on the registry
list, it will promptly advise the Archives of
any such materials so that they can be re-
viewed and/or segregated by the Archives be-
fore any other individual is permitted to lis-
ten to them. The Nixon estate will cooperate
with the Archives so that the required FED-
ERAL REGISTER notice is published as soon as
possible, but in no event shall such notice be
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provided later than ten (10) days after the
time the Nixon estate completes its review.
Final objections from the Nixon estate to
the release of portions of the tapes shall be
filed in accordance with 36 C.F.R. Part 1275
no later than the date for filing objections
by other persons. Thereafter, subject to
paragraph 7 below, the provisions of subpara-
graphs 1(i) and 1(j) above will apply.

5(a). The remaining tapes, consisting of ap-
proximately 2338 hours, shall be processed
for release in five (5) segments. Because the
precise number of hours of tapes for each
month cannot readily be determined, the
parties have agreed to divide the releases
into the segments set forth below. The Ar-
chives will begin processing (which includes,
but is not limited to, tape review, preparing
tapes for declassification review, tape edit-
ing and production of finding aids) each seg-
ment before processing of the preceding seg-
ment is concluded. Processing of the tapes in
each segment is projected to take from about
fifteen (15) to about twenty three (23)
months. The approximate number of hours of
tapes to be reviewed in each segment is set
forth in parentheses in the following listing
of the segments. The projected number of
months between the completion of the Ar-
chives’ processing of the immediately pre-
ceding segment and the completion of the
Archives’ processing of each listed segment
is set forth in brackets.

1. February 1971–July 1971 (437 hours) [8
months]

2. August 1971–December 1971 (405 hours) [7
months]

3. January 1972–June 1972 (440 hours) [7
months]

4. July 1972–October 1972 (410 hours) [6
months]

5. November 1972–July 1973 (646 hours) [10
months]

(b). The time estimates in this Agreement
are not enforceable as such, but the parties
agree to have the Court retain jurisdiction
to consider requests that it enter a binding
order setting a schedule for the Archives to
complete the processing of the tapes. No
party may seek such an order unless that
party first provides twenty (20) days’ written
notice to the other parties of that party’s in-
tention to seek such an order. Further, no
party may seek such an order except on the
ground that the Archives has unreasonably
failed to meet the estimates contained here-
in by a substantial amount. The type of
proof that will demonstrate reasonableness
on the part of the Archives in this regard
may include, but will not necessarily be lim-
ited to, a showing that the Archives is rea-
sonably allocating its resources among its
various programs and activities in the event
that it experiences a shortage of resources,
including any occasioned by court order.

(c). Portions of each segment processed by
the Archives shall be provided to the Nixon
estate when the processing of each month of
tape recorded material is completed, unless
there are a very few hours for two (2) or more
months, which may then be combined into a
single unit. During its review of the chrono-
logical tape segments, the Nixon estate will
employ an agent or agents who will spend an
average of at least thirty two (32) hours a
week (total) in actual review of the tapes,
forty eight (48) weeks of the year. As its re-
view of the tapes proceeds, the Nixon estate
shall provide a written report of its progress
to the Archives and the plaintiffs on a bi-
monthly basis. The report shall include the
number of hours worked in each week, the
number of hours of tapes reviewed in each
week, and the Nixon estate’s projected com-
pletion date for review of the segment cur-
rently under review. The provisions of sub-
paragraphs 4(b) and 4(d) above shall apply to
the review, objections, and releases with re-
spect to the chronological tape segments,
subject to paragraph 7 below.

(d). If one of the other parties to this
Agreement determines that the Nixon es-
tate’s review is not being conducted dili-
gently or in good faith, or that the estate’s
estimated completion date(s) of one or more
segments is unreasonable, that party may
petition the Archivist to establish an earlier
date(s) for the completion of the review of
that segment and/or of future segments. Any
such date(s) established by the Archivist
shall provide the Nixon estate with a reason-
able opportunity to protect and assert its in-
terests without unduly delaying the release
of the tapes, and shall be based upon consid-
eration of the progress of the Archives’ re-
view and its scheduled completion date(s);
the progress to date of the estate’s review;
and the time reasonably necessary to com-
plete the estate’s review and to formulate
and present any objections. The Archives
may also propose earlier dates for the com-
pletion of the review by the Nixon estate on
the basis provided for in this subparagraph.
If a proposal for an earlier date is made, the
Nixon estate will have a reasonable oppor-
tunity to respond.

6. Once the Archives has completed proc-
essing the approximately 2338 hours of tapes
discussed in paragraph 5 above, and has made
corresponding releases, the Archives shall
identify any additional copies of partial tape
segments in its possession. If the Archives
determines that some or all of such addi-
tional partial tape segments are duplicative
of any tape recordings that it has already
processed, the Archives may dispose of the
duplicative tape segments, following notifi-
cation to the parties, subject to paragraph 3
above. To the extent that such partial tape
segments are not duplicative of the tape re-
cordings already processed, the Archives
shall promptly process such non-duplicative
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portions and shall treat any portions deter-
mined to be private or personal consistently
with the resolution of the issue to be liti-
gated as described in paragraph 2 above.

7(a). After completion of the procedures de-
scribed in paragraph 4 above, the Cabinet
Room tapes that are found to be releasable
under paragraph 4 above may be released if
either there has been a final decision by the
district court on the issue to be litigated as
described in subparagraph 2(a) above, or the
release is scheduled after April 1, 1998,
whichever of these two events happens soon-
er.

(b). After completion of the procedures de-
scribed in paragraph 5 above, the tapes de-
scribed in paragraph 5(a) above that are
found to be releasable may be released if ei-
ther there has been a final judgment by the
district court, which is not subject to further
review by appeal or certiorari, with regard to
the issue to be litigated as described in sub-
paragraph 2(a) above, or there has been a
final decision by the United States Court of
Appeals for the District of Columbia Circuit
on this issue, or the release is scheduled to
take place after November 1, 1999, whichever
of these three events happens sooner.

(c). As used in subparagraphs 7(a) and (b)
above, the term ‘‘final decision’’ means a de-
cision not subject to reconsideration under
Rule 59 of the Federal Rules of Civil Proce-
dure, or Rules 35 or 40 of the Federal Rules
of Appellate Procedure, respectively.

8. The Nixon estate may, at any time, elect
to use the procedures in paragraph 1 above
with respect to any tape segment in place of
the provisions of paragraphs 4(b) and (d) and
5(c) above, with the following substitution:
The standard under which objections shall be
made, and under which the panel shall decide
their merits, is whether the release taken as
a whole is plainly inconsistent with the re-
quirements of the Act and its implementing
regulations. Provided, however, that once
the Nixon estate elects to use the procedures
in paragraph 1 above in place of the provi-
sions in paragraphs 4(b) and (d) and 5(c)
above, it cannot subsequently revert back to
the formal objection process set forth in 36
C.F.R. Part 1275 for that tape segment.

9. Within thirty (30) days of the Court’s
entry of an order as described in paragraph
14 below, the Archivist shall designate a par-
ticular person who shall be responsible for
responding to reasonable inquiries from the
plaintiffs on the status of the releases and
objections. Such designation may be changed
at any time at the Archivist’s discretion by
a notice to plaintiffs through their counsel.

10. If the Archives appoints a Senior Archi-
val Panel as defined in 36 C.F.R. 1275.46(d)
and (e), no party to the Agreement may ob-
ject to the appointment of such a panel on
the ground that the suggestion to appoint
such a panel was originated by an individual
other than the processing archivists assigned
to the Archives’ Nixon Presidential Mate-
rials Staff.

11. The Archives will allow members of the
public to obtain copies of publicly accessible
portions of the tapes after the releases de-
scribed in paragraph 5 above, are completed;
provided, however, that if the releases de-
scribed in paragraph 5 above are not com-
pleted by December 31, 1999, the Archives
will allow members of the public to obtain
copies only of the abuses of governmental
power tapes, together with any other tapes
publicly released as of the date of the filing
of this Agreement with the Court, beginning
January 1, 2000. Further provided, that if the
releases described in paragraph 5 above are
not completed by December 31, 2002, the Ar-
chives will, beginning January 1, 2003, allow
members of the public to obtain copies of all
tapes that have been made available to the
public by that date and tapes that subse-
quently become available, as they are re-
leased.

12(a). Promptly after the Court enters the
Order provided for in paragraph 14 below,
plaintiff Kutler will withdraw his request
under the Freedom of Information Act, 5
U.S.C. 552, for any and all tape logs and other
finding aids, which is pending in Kutler v.
Carlin, et al., Civ. A. No. 92–0661–NHJ
(D.D.C.). In all other respects, plaintiff
Kutler’s request in that action shall be unaf-
fected by this Agreement.
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(b). Nothing in this Agreement shall affect
the processing by the Archives of any
dictabelts, which are a collection of record-
ings of former President Nixon and other
White House staff members dictating memo-
randa, correspondence and speech drafts,
that are included in the materials that are
subject to the Act.

13. Pursuant to Rule 315 of this Court, the
plaintiffs and the defendant shall attempt to
resolve the plaintiffs’ claim for attorneys’
fees and expenses and shall advise the Court
no later than forty-five (45) days after this
Court has entered the Order provided for in
paragraph 14 below on whether they have
been able to resolve the issue of attorneys’
fees and expenses. If no resolution has been
reached, they will, at that time, recommend
a schedule to the Court to resolve such
claim.

14. The parties agree to the dissolution of
the preliminary injunction entered on Au-
gust 9, 1993, and dismissal with prejudice of
this action, including all claims and cross-
claims, except for the issue to be litigated as
described in subparagraph 2(a) above, and
any fees and expenses claimed pursuant to
paragraph 13 above, by filing the attached
Joint Motion to Vacate Preliminary Injunc-
tion and to Dismiss Claims, and the attached
Consent Order. The parties agree that the
Court shall retain jurisdiction to: (a) Con-
sider the entry of an order in accordance
with the terms of paragraph 5 above; (b) re-
solve the issue to be litigated as described in
subparagraph 2(a) above; (c) determine any
fees and expenses claimed pursuant to para-
graph 13 above; and (d) for the purpose of en-
forcing the terms of this Agreement. The
parties further agree that such jurisdiction,
except with respect to the issue described in
paragraph 2 above, will be retained only
until the later of the implementation of
paragraph 11 above or the completion of the
releases called for in paragraph 5 above.
Plaintiffs and the Nixon estate further agree

that they will not challenge any regulations
issued by the Archives which implement and
are consistent with this Agreement.

15. The terms of this Agreement may not
be altered except with the written consent of
the parties. Nothing in this Agreement con-
stitutes an admission of liability or wrong-
doing on the part of any party.

Executed this 12th day of April, 1996.

For Plaintiffs Stanley I. Kutler and Public
Citizen:
Alan B. Morrison,

(D.C. Bar No. 073114), Public Citizen Litigation
Group, 1600 20th Street NW., Washington, DC
20009, (202) 588–1000.

For Defendant John W. Carlin:
Anne L. Weismann,

(D.C. Bar No. 298190)

Judry L. Subar,

(D.C. Bar No. 347518)

Alina S. Kofsky,

(D.C. Bar No. 419093), Department of Justice,
Federal Programs Branch, Civil Division, 901 E
Street NW., Room 1010, Washington, DC 20530,
(202) 514–4523.

For Defendant-Intervenors John H. Taylor
and William E. Griffin:

Herbert J. Miller,

(D.C. Bar No. 026120)

R. Stan Mortenson,

(D.C. Bar No. 114678)

Scott L. Nelson,

(D.C. Bar No. 413548)

Ellen Fels Berkman,

(D.C. Bar No. 433310)

Miller, Cassidy, Larroca & Lewin,

2555 M Street, NW., Washington, DC 20037,
(202) 293–6400.

[61 FR 17846, Apr. 23, 1996]
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SUBCHAPTER G—NARA FACILITIES

PART 1280—PUBLIC USE OF
FACILITIES

Subpart A—General Provisions

Sec.
1280.1 Applicability.
1280.2 Admittance of children under the age

of 16.
1280.3 Conformity with signs and directions.
1280.4 Vehicular and pedestrian traffic.
1280.5 Dogs and other animals.
1280.6 Inspection.
I280.7 Distribution of handbills and other

materials.
1280.8 Prohibited activities.

Subpart B—National Archives Building

1280.10 Admittance of visitors to National
Archives Exhibition Hall.

1280.12 Filming or photographing the exte-
rior of the National Archives Building.

1280.14 Permission for filming the interior
of the National Archives Building, the
Washington National Records Center,
and the Pickett Street Annex.

1280.16 Filming or photographing docu-
ments in exhibit areas for personal use.

1280.18 Artificial lighting in public areas.
1280.20 The National Archives Library.
1280.22 National Archives Theater and con-

ference rooms.
1280.24 Application for outside use of Na-

tional Archives Theater and conference
rooms.

1280.26 Archivist’s Reception Room.
1280.28 Application for outside use of the

Archivist’s Reception Room.

Subpart C—Facilities in Presidential
Libraries

1280.40 Museum areas.
1280.42 Auditoriums and other public

spaces.
1280.44 Supplemental rules.
1280.46 Book collections.
1280.48 Photographing documents.

Subpart D—Federal Records Centers and
National Archives Field Branches

1280.60 Use of conference rooms.
1280.62 Restrictions on use.

AUTHORITY: 44 U.S.C. 2104(a).

Subpart A—General Provisions

SOURCE: 52 FR 23822, June 25, 1987, unless
otherwise noted.

§ 1280.1 Applicability.

All persons using the facilities in the
National Archives Building and the
Presidential Libraries (referred to in
this subpart as ‘‘NARA property’’) are
subject to the provisions of subpart A
of this part. Persons using other NARA
facilities are subject to the GSA regu-
lations, Conduct on Federal Property,
at 41 CFR subpart 101–20.3.

§ 1280.2 Admittance of children under
the age of 16.

Children under the age of 16 will not
be admitted to NARA facilities unless
accompanied by an adult. Children
under the age of 16 must be supervised
by the accompanying adult at all times
while on NARA property. The director
of a NARA facility may authorize a
lower age limit for admission of unac-
companied children to meet local cir-
cumstances, e.g., students who have
been given permission to conduct re-
search without adult supervision.

[56 FR 2137, Jan. 22, 1991]

§ 1280.3 Conformity with signs and di-
rections.

Persons in and on NARA property
shall at all times comply with official
NARA signs (e.g., restrictions on smok-
ing or parking) and with the directions
of the guards and NARA staff.

§ 1280.4 Vehicular and pedestrian traf-
fic.

(a) The blocking of entrances, drive-
ways, walks, loading platforms, or fire
hydrants on NARA property is prohib-
ited.

(b) Except in emergencies, members
of the public may not park in spaces
reserved for holders of NARA parking
permits.

§ 1280.5 Dogs and other animals.

Dogs and other animals, except see-
ing eye dogs or other guide dogs, may
not be brought upon NARA property
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without permission of the appropriate
NARA official.

§ 1280.6 Inspection.
Packages, briefcases, and other con-

tainers brought into, while on, or being
removed from the NARA property are
subject to inspection.

§ 1280.7 Distribution of handbills and
other materials.

Distribution or posting of handbills,
flyers, pamphlets or other materials on
bulletin boards or elsewhere is prohib-
ited on NARA property, except in those
spaces designated by NARA as public
forums. This prohibition also does not
apply to displays or notices distributed
as part of authorized Government ac-
tivities or bulletin boards used by em-
ployees to post personal notices.

§ 1280.8 Prohibited activities.
(a) Gambling. Participating in games

for money or other personal property
or the operating of gambling devices,
the conduct of a lottery or pool, or the
selling or purchasing of numbers tick-
ets, in or on NARA property is prohib-
ited. This prohibition does not apply to
the vending or exchange of chances by
licensed blind operators of vending fa-
cilities for any lottery set forth in a
State law and conducted by an agency
of a State as authorized by section
2(a)(5) of the Randolph-Sheppard Act
(20 U.S.C. 107, et seq.).

(b) Illegal drugs. The possession or use
of illegal drugs on NARA property and/
or entering on NARA property under
the influence of alcohol or any illegal
drug is prohibited.

(c) Weapons and explosives. No person
entering or while on NARA property
shall carry or possess firearms, other
dangerous or deadly weapons, either
openly or concealed, except for official
purposes. No person entering or while
on NARA property shall carry or pos-
sess explosives, or items intended to be
used to fabricate an explosive or incen-
diary device.

(d) Soliciting, vending, and debt collec-
tion. Charitable or commercial or polit-
ical soliciting, vending of all kinds,
displaying or distributing commercial
advertising, or collecting private debts
on NARA property is prohibited. Na-
tional or local drives for funds for wel-

fare, health or other purposes which
are authorized by the Office of Person-
nel Management and approved by
NARA are exempt from this paragraph.

(e) Disturbances. Loitering, disorderly
conduct, or other conduct on NARA
property which creates a loud or un-
usual noise or a nuisance; which unrea-
sonably obstructs the usual use of en-
trances, foyers, lobbies, corridors, of-
fices, elevators, stairways, or parking
areas; which otherwise impedes or dis-
rupts the performance of official duties
by Government employees; or which
prevents the general public from ob-
taining NARA-provided services in a
timely manner, is prohibited.

(f) Other. The improper disposal of
rubbish on NARA property; the willful
destruction of or damage to NARA
property; the theft of property; the cre-
ation of any hazard on NARA property
to persons or things; or the throwing of
any kind of articles from or at a NARA
building is prohibited.

Subpart B—National Archives
Building

§ 1280.10 Admittance of visitors to Na-
tional Archives Exhibition Hall.

Unless otherwise directed by the Ar-
chivist of the United States, visitors
are admitted to the Exhibition Hall
from 10 a.m. to 9 p.m. except during
winter months (the day after Labor
Day through March 31) when the Exhi-
bition Hall is closed at 5:30 p.m. The
building is closed on Christmas Day.
Visitors are admitted only through the
Constitution Avenue entrance. How-
ever, the guards are authorized to
admit handicapped visitors to the Ex-
hibition Hall through the Pennsylvania
Avenue entrance and the Main Floor
gates.

[45 FR 29577, May 5, 1980. Redesignated and
amended at 50 FR 15723, 15728, Apr. 19, 1985]

§ 1280.12 Filming or photographing
the exterior of the National Ar-
chives Building.

(a) Definition. Property under the con-
trol of the Archivist includes the Penn-
sylvania Avenue NW., entrance be-
tween 7th and 9th Streets including the
area within the retaining walls on ei-
ther side of the entrance, inclusive of
the statues, and the steps leading up to
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the entrance of the building; on the 7th
Street, 9th Street, and Constitution
Avenue NW., sides of the building, all
property between the National Ar-
chives Building and the street, includ-
ing the sidewalks and other grounds;
the steps leading up to the Constitu-
tion Avenue NW., entrance; the Con-
stitution Avenue entrance; and the
portico area between the steps and the
Constitution Avenue entrance. Use of
the sidewalks and other grounds on the
Pennsylvania Avenue side of the Na-
tional Archives Building not under the
control of the Archivist of the United
States is controlled by the National
Park Service and/or the Pennsylvania
Avenue Development Corporation.

(b) Applicability. This section applies
to all persons and groups who wish to
film or photograph the exterior of the
National Archives Building from prop-
erty under the control of the Archivist
of the United States, except for indi-
viduals who wish to film or photograph
the exterior of the National Archives
Building for their own personal use.

(c) Pennsylvania Avenue entrance. Per-
sons and groups must obtain the per-
mission of the National Archives Pub-
lic Affairs Officer or his/her designee
(NXI), either in writing or by tele-
phone, before filming or photographing
the Pennsylvania Avenue entrance of
the National Archives Building. Film-
ing and photographing will be per-
mitted only for the purpose of provid-
ing background to stories about either
NARA or a researcher who has made
use of National Archives holdings.
Press interviews will not be permitted
unless NARA or other Government em-
ployees are being interviewed in con-
nection with official business.

(d) Constitution Avenue entrance. Per-
mission to film or photograph the Con-
stitution Avenue entrance, the portico,
or the steps leading to these areas will
only be granted if the filming or
photographing to be done relates to
interviews done with NARA or other
Government employees or to the cov-
erage of NARA-sponsored programs,
e.g., Constitution Day programs.

(e) Conditions and restrictions. The fol-
lowing conditions and restrictions
apply to all persons and groups granted
permission under this section:

(1) Permission to film or photograph
will not be granted to persons or
groups wishing to promote commercial
enterprises or commodities, or to per-
sons or groups involved with political,
sectarian, or similar activities.

(2) Filming or photographing may
not impede ingress or egress of visitors
to the National Archives Building.

(3) Permission to film or photograph
the exterior of the National Archives
Building does not constitute approval
or sponsorship by NARA of the persons
or groups involved, of their activities
or views, or of the uses to which the
works depicting the National Archives
Building are put.

(4) Permission to film or photograph
does not release the perons or groups
involved from liability for injuries to
persons or property that result from
their activities on property to which
the Archivist controls access.

(5) Persons and groups granted per-
mission to film or photograph under
this section must conduct their activi-
ties at all times in accordance with the
regulations contained in subpart A of
this part (§§ 1280.1 through 1280.8).

[55 FR 29577, July 20, 1990]

§ 1280.14 Permission for filming the in-
terior of the National Archives
Building, the Washington National
Records Center, and the Pickett
Street Annex.

(a) Applicability. (1) This section ap-
plies to all persons and groups who
wish to film or photograph the interior
of the National Archives Building, the
interior of the Washington National
Records Center, and interior of the
Pickett Street Annex, with the follow-
ing exceptions:

(i) Individuals covered by § 1280.16 of
this chapter; and

(ii) Individuals who have permission
to use privately-owned microfilming
equipment to film archival records and
donated historical materials under the
provisions of §§ 1254.90 through 1254.102
of this chapter.

(2) This section does not apply to the
following areas within the National Ar-
chives Building, which are covered by
§§ 1280.22 through 1280.28 of this chap-
ter:

(i) Conference rooms;
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(ii) The National Archives Theater;
and

(iii) The Archivist’s Reception Room.
(b) Permission for filming or

photographing. Persons and groups
must obtain the permission of the Pub-
lic Affairs Officer or his/her designee
before filming or photographing the in-
terior of the National Archives Build-
ing, the Washington National Records
Center, and/or the Pickett Street
Annex. Permission must be requested
in writing at least one week prior to
the proposed activity. Filming and
photographing will only be permitted
for the purpose of providing back-
ground to stories about NARA or a re-
searcher making use of National Ar-
chives holdings. Press interviews will
not be permitted unless NARA or other
Government employees are being inter-
viewed in connection with official busi-
ness. Filming or photographing will
not be permitted in areas of the build-
ings not open to the general public or
to researchers, or in records storage
(stack) areas.

(c) Conditions and restrictions. The fol-
lowing conditions and restrictions
apply to all persons and groups granted
permission under this section:

(1) Permission to film or photograph
will not be granted to persons or
groups wishing to promote commercial
enterprises or commodities, or to per-
sons or groups involved with political,
sectarian, or similar activities.

(2) Persons and groups must be ac-
companied at all times by a member of
the Public Affairs Staff when in the
National Archives Building, Washing-
ton National Records Center, or Pick-
ett Street Annex for other than re-
search purposes (see part 1254 of this
chapter for regulations on research use
of records and donated historical mate-
rials.)

(3) The filming and photographing of
documents shall take place only in
areas designated by the NARA Public
Affairs Staff. NARA may limit or pro-
hibit use of artificial light in connec-
tion with the filming or photographing
of documents.

(4) Interviews with NARA staff and
researchers shall take place only in
areas designated by the NARA Public
Affairs Staff.

(5) Approved film and photography
sessions will normally be limited to
two hours.

(6) Persons and groups are subject at
all times to the regulations set forth at
subpart A of this part.

(7) Permission to film or photograph
under this section does not constitute
approval or sponsorship by NARA of
the persons or groups involved, of their
activities or views, or of the uses to
which the works depicting the facili-
ties are put.

(8) Permission to film or photograph
under this section does not release the
persons or groups involved from liabil-
ity for injuries to persons or property
that result from their activities on
NARA property.

[55 FR 29577, July 20, 1990]

§ 1280.16 Filming or photographing
documents in exhibit areas for per-
sonal use.

Filming or photographing documents
or exhibits in the Exhibition Hall, the
Pennsylvania Avenue lobby, or any
other exhibit areas in the National Ar-
chives Building without supplemental
artificial light sources, or tripods, or
similar equipment is permitted for per-
sonal use at any time during regular
hours. However, such activities may
not take place on the steps or ramp
leading to the Declaration of Independ-
ence, the Constitution, and the Bill of
Rights.

[55 FR 29578, July 20, 1990]

§ 1280.18 Artificial lighting in public
areas.

Supplemental artificial lighting de-
vices may be used with prior approval
of the Public Affairs Officer (NXI)
when filming documents in public
areas of the National Archives Building
subject to the following restrictions:

(a) Facsimiles shall be used in place
of the Declaration of Independence, the
Constitution, or the Bill of Rights if
supplemental artificial lighting is to be
used. When high intensity lighting is
used, all other exhibited documents
that fall within the boundaries of such
illumination must be covered or re-
placed by facsimiles. If approval is
granted for filming facsimiles or for
filming other exhibited documents, a



662

36 CFR Ch. XII (7–1–97 Edition)§ 1280.20

high intensity light source may not ex-
pose any exhibited item to more than
500 foot-candles nor be used to illu-
minate any one item for more than five
minutes. The use of high intensity
lighting in an exhibit area may not ex-
ceed one hour.

(b) Ladders, scaffolding, and tripods
may be used before regular hours, but
must be kept at a distance from docu-
ments greater than the height of the
equipment.

(c) Auxiliary power units may be
used. Existing lights will not be re-
placed by higher wattage or intensity
lights. A NARA electrician must be
present at all times whenever there is
a change to the normal power supply.
Organizations who film after regular
hours will be billed for the electrician’s
time.

[39 FR 11885, Apr. 1, 1974. Redesignated and
amended at 50 FR 15723, 15728, Apr. 19, 1985; 52
FR 23822, June 25, 1987. Further redesignated
and amended at 55 FR 29577, July 20, 1990; 55
FR 33904, Aug. 20, 1990]

§ 1280.20 The National Archives Li-
brary.

The National Archives Library is op-
erated to meet the needs of researchers
and NARA staff members. Other per-
sons desiring to use library materials
will generally be referred to public li-
braries and other possible sources of
such materials.

[33 FR 4885, Mar. 22, 1968. Redesignated at 50
FR 15723, Apr. 19, 1985. Further redesignated
at 55 FR 29577, July 20, 1990; 55 FR 33904, Aug.
20, 1990]

§ 1280.22 National Archives Theater
and conference rooms.

The theater in the National Archives
Building was designed and will be used
primarily for furnishing reference serv-
ices on the motion picture holdings of
the National Archives. Conference
rooms in the National Archives Build-
ing will be used for conferences and of-
ficial meetings. When not required for
such uses, conference rooms may be as-
signed to other organizations. Applica-
tion for use of a room will be approved
only if the purpose for which it is re-
quested is educational or is related to
the programs of the National Archives
and Records Administration. The thea-
ter and conference rooms shall not be

used to promote commercial enter-
prises or commodities, for political,
sectarian, or similar purposes, or for
meetings sponsored by profitmaking
organizations. Use of the theater and
conference rooms will not be author-
ized for any organization or group of
individuals that engages in discrimina-
tory practices proscribed in the Civil
Rights Act of 1964 (42 U.S.C. 2000a,
note).

[39 FR 11885, Apr. 1, 1974. Redesignated and
amended at 50 FR 15723, 15728, Apr. 19, 1985.
Further redesignated at 55 FR 29577, July 20,
1990; 55 FR 33904, Aug. 20, 1990]

§ 1280.24 Application for outside use of
National Archives Theater and con-
ference rooms.

(a) Applications for use of the theater
and conference rooms shall be submit-
ted in writing by the head of the re-
questing organization, or his duly au-
thorized representative, at least 1 week
in advance of the requested use. Appli-
cations for use shall be addressed to
National Archives (NA), Washington,
DC 20408, and shall include the follow-
ing information:

(1) The name of the requesting orga-
nization;

(2) The date and the hours of con-
templated use;

(3) A brief description of the pro-
grams;

(4) The number of persons expected to
attend the meeting or performance
(The capacity of the theater is 216 per-
sons; conference rooms accommodate
between 35 and 70 persons.);

(5) A statement regarding the inten-
tion to exhibit motion pictures or
slides and, if so, the size (35mm or
16mm) of the film or slides, and wheth-
er the film to be shown is on nitrate or
safety base; and

(6) Samples of any literature, folders,
or posters to be distributed or exhib-
ited at the meeting or performance.

(b) No program will be permitted to
continue beyond 10 p.m.

(c) Applications for use on Saturdays,
Sundays, holidays, or at times when
the building is closed will be consid-
ered if fully justified.

(d) No admission fee will be charged,
no indirect assessment will be made for
admission, and no collection will be
taken except as specifically authorized
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by the Archivist of the United States
for special nonprofit-making events
which are held by organizations spon-
sored by the National Archives and
Records Administration. Commercial
advertising or the sale of articles is not
permitted.

(e) The serving or consumption of
food or beverages within the theater is
prohibited. Food or beverages may be
served in the conference rooms if ap-
proved in advance.

(f) Smoking within the theater and
conference rooms is prohibited. Smok-
ing is allowed only in designated smok-
ing areas.

(g) If the projection of motion pic-
tures or slides is a part of the program,
operators will be furnished by the Na-
tional Archives and Records Adminis-
tration on a reimbursable basis.

(h) Posting of any material about the
premises is subject to prior approval.

(i) All persons attending meetings or
performances will be required to go di-
rectly to the theater, which is on the
fifth floor, or to the assigned con-
ference room. No one will be admitted
to the parts of the building that are
closed to the public.

[33 FR 4885, Mar. 22, 1968, as amended at 39
FR 11885, Apr. 1, 1974; 41 FR 7750, Feb. 20,
1976. Redesignated and amended at 50 FR
15723, 15728, Apr. 19, 1985; 52 FR 23823, June 25,
1987. Further redesignated at 55 FR 29577,
July 20, 1990; 55 FR 33904, Aug. 20, 1990]

§ 1280.26 Archivist’s Reception Room.
The Archivist’s Reception Room is

primarily intended for meetings and
other functions of NARA. The Archi-
vist may sponsor, co-sponsor or, if the
room is not scheduled for use by
NARA, authorize the use of the room
by other Federal agencies for official
government functions, or by private in-
dividuals and organizations. Such use
by private individuals and groups must
be for the benefit of or in connection
with the archival and records activities
administered by the National Archives
and Records Administration and must
be consistent with the public percep-
tion of the National Archives as a re-
search and cultural institution. The
National Archives Trust Fund Board
refurbished the Archivist’s Reception
Room from private gifts and donations.
In order to maintain this Room in its

present condition, as well as to cover
the cost of additional cleaning, guard
and other required services, the use of
this Room by private individuals and
organizations requires a donation to
the National Archives Trust Fund.
Federal agencies using the room for of-
ficial government functions shall reim-
burse NARA only for the cost of addi-
tional guard and NARA staff services.
The Archivist’s Reception Room shall
not be used to promote commercial en-
terprises or products or for political,
sectarian, or similar purposes. Use of
the Room will not be authorized for
any organization or group that engages
in discriminatory practices proscribed
by the Civil Rights Act of 1964, as
amended.

[52 FR 23823, June 25, 1987. Redesignated at 55
FR 29577, July 20, 1990; 55 FR 33904, Aug. 20,
1990]

§ 1280.28 Application for outside use of
the Archivist’s Reception Room.

(a) Applications for use of the Archi-
vist’s Reception Room shall be submit-
ted in writing by the private individual
or by the head of the requesting orga-
nization or the duly authorized rep-
resentative of the organization, nor-
mally 30 days in advance. Applications
for use shall be submitted to the As-
sistant Archivist for Public Programs
(NE), National Archives and Records
Administration, Washington, DC 20408
and shall include the following:

(1) The name of the requesting orga-
nization or individual;

(2) The date and hours of con-
templated use;

(3) A description of the purpose, an-
ticipated number of attendees, and the
name of the individual designated to
serve as host and responsible official
for the event;

(4) Whether audiovisual services are
required (these must be provided by
NARA on a reimbursible basis);

(5) Samples of any literature, folders,
or posters to be distributed or exhib-
ited.

(b) A donation to the National Ar-
chives Trust Fund to cover the costs
involved in the maintenance and use of
the Room is needed. Further informa-
tion may be obtained from the Assist-
ant Archivist for Public Programs.
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(c) The Room is available from 8:00
a.m. until 9:30 p.m., Monday through
Friday, and from 9:00 a.m. until 4:30
p.m. on Saturday. Use of the room at
other hours requires the special ap-
proval of the Archivist. A NARA staff
member must be available at all times
when the room is in use.

(d) Those using the Room must ob-
tain approval from NARA before dis-
tributing or displaying any item and
must not misrepresent their identity
to the public nor conduct any activi-
ties in a misleading or fraudulent man-
ner. If any notice or advertisement is
to mention the National Archives or
incorporate its seal, the approval of the
Archivist of the United States is re-
quired.

(e) Those using the Room must pro-
vide persons as needed to register
guests, distribute approved literature,
name tags, or similar material.

(f) NARA must approve in advance
the use of a caterer who will bring bev-
erages, food, or equipment into the Na-
tional Archives Building. NARA must
approve any equipment or decorations
to be used and any entertainment to
occur in the National Archives Build-
ing.

(g) No Government property shall be
destroyed, displaced, or damaged by
the user. The user must take prompt
action to replace, return, restore, re-
pair or repay NARA for any damage
caused to Government property during
the use of NARA facilities.

[52 FR 23823, June 25, 1987. Redesignated at 55
FR 29577, July 20, 1990; 55 FR 33904, Aug. 20,
1990]

Subpart C—Facilities in
Presidential Libraries

§ 1280.40 Museum areas.
(a) Unless otherwise directed by the

library director, the hours of admission
to museums of the libraries are as fol-
lows:

(1) Monday through Saturday, 9 a.m.
to 5 p.m., including Federal legal holi-
days.

(2) Sunday, 2 p.m. to 5 p.m. (10 a.m.
to 5 p.m. from May 16 to September 15),
including Federal legal holidays.

(3) Museums will be closed on
Thanksgiving, Christmas, and New
Year’s days.

(b) Visitors to the museums of the li-
braries may be required to check all
parcels and luggage at designated
places.

(c) Eating and smoking are prohib-
ited in the museums of the libraries
and in other library areas except where
designated by the library director.

[33 FR 4885, Mar. 22, 1968. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1280.42 Auditoriums and other public
spaces.

(a) Presidential library auditoriums
and other public spaces in the library
buildings and the library grounds are
intended primarily for the use of the li-
brary in carrying out its programs.
These areas may also be used by other
organizations for lectures, seminars,
meetings, and similar activities when
these activities are sponsored, cospon-
sored, or authorized by the Library to
further the library’s interests, and
when such activities will not interfere
with the normal operation of the li-
brary. Any activities sponsored, co-
sponsored, or authorized by the library
must be related to the mission and pro-
grams of the library and must be con-
sistent with the public perception of
the library as a research and cultural
institution. Application for such use
shall be made in writing to the library
director (see § 1253.3 of this chapter for
the address).

(b) Use of the auditoriums and other
public spaces will not be authorized for
any profitmaking, commercial adver-
tising and sales, sectarian, or similar
purpose or for any use inconsistent
with those authorized in paragraph (a)
of this section.

(c) No admission fee will be charged
except by the library, no indirect as-
sessment fees will be made for admis-
sion, and no collections will be taken.
The library director may assess addi-
tional charges to reimburse the Gov-
ernment for expenses incurred as a re-
sult of the use by groups of library fa-
cilities.

[48 FR 41770, Sept. 19, 1983. Redesignated at
50 FR 15723, Apr. 19, 1985, and amended at 52
FR 23823, June 25, 1987]

§ 1280.44 Supplemental rules.
Library directors may establish ap-

propriate supplemental rules governing
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use of Presidential libraries and adja-
cent buildings and areas under NARA
control.

[52 FR 23823, June 25, 1987]

§ 1280.46 Book collections.
The book collections of Presidential

libraries are available to researchers
needing the unique resources of such li-
braries and to NARA staff members.
Other persons desiring to use the book
collections will generally be referred to
public libraries and other possible
sources of such materials.

[35 FR 18737, Dec. 10, 1970. Redesignated at 50
FR 15723, Apr. 19, 1985]

§ 1280.48 Photographing documents.
(a) Visitors are permitted to take

photographs in Presidential libraries
and adjacent buildings open to the pub-
lic, subject to restrictions set forth in
paragraph (c) of this section.

(b) Photographs for news, advertis-
ing, or commercial purpose may be
taken only after the Presidential li-
brary director approves the request.

(c) Artificial light devices shall not
be used anywhere in a Presidential li-
brary where such use may cause dam-
age to documents. Persons desiring to
use photolighting devices shall request
special permission from the director of
the Presidential library concerned and
shall follow procedures prescribed in
§ 1280.14(c).

[39 FR 11885, Apr. 1, 1974. Redesignated at 50
FR 15723, Apr. 19, 1985]

Subpart D—Federal Records Cen-
ters and National Archives
Field Branches

§ 1280.60 Use of conference rooms.
Conference rooms in Federal Records

Centers and National Archives Field
Branches will be used for official meet-
ings and for conferences sponsored by
NARA. When not required for such use,
assignments for other purposes during
normal working hours may be made.
Applications for such use will be ap-
proved only if the purpose for which it
is requested is educational or is related
to NARA programs. Applications for
such use shall be made to the Federal
Records Center Director or the Na-

tional Archives Field Branch Director
(see § 1253.6 of this chapter for the ad-
dress).

[52 FR 23823, June 25, 1987]

§ 1280.62 Restrictions on use.

Use of the conference rooms will not
be authorized for any profitmaking, po-
litical, sectarian, or similar purpose or
for any organization or group that en-
gages in discriminatory practices pro-
scribed in the Civil Rights Act of 1964
(42 U.S.C. 2000a, note).

[39 FR 11885, Apr. 1, 1974. Redesignated and
amended at 50 FR 15723, 15728, Apr. 19, 1985]

PART 1284—EXHIBITS

Sec.
1284.1 Scope of part.
1284.20 Temporary exhibition of privately-

owned material.

AUTHORITY: 44 U.S.C. 2104(a).

§ 1284.1 Scope of part.

This part sets forth policies and pro-
cedures concerning the exhibition of
materials at the National Archives
Building.

[55 FR 25307, June 21, 1990]

§ 1284.20 Temporary exhibition of pri-
vately-owned material.

(a) Documents, paintings, or other
objects belonging to private individ-
uals or organizations normally will not
be accepted for display at the National
Archives Building except as part of a
NARA-produced exhibit.

(b) NARA may accept for temporary
special exhibit at the National Ar-
chives Building privately-owned docu-
ments or other objects under the fol-
lowing conditions:

(1) The material to be displayed re-
lates to the institutional history of the
National Archives and Records Admin-
istration or its predecessor organiza-
tions, the National Archives Establish-
ment and the National Archives and
Records Service;

(2) Exhibition space is available in
the building that the NARA Office of
Public Programs and the Document
Conservation Branch judge to be appro-
priate in terms of security, light level,
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climate control, and available exhi-
bition cases or other necessary fix-
tures; and

(3) NARA has resources (such as ex-
hibit and security staff) available to
produce the special exhibit.

(c) The Assistant Archivist for Public
Programs (NE), in conjunction with
the NARA General Counsel when ap-
propriate, shall review all offers to dis-
play privately-owned material and
shall negotiate the terms of exhibition

for offers that can be accepted. The
lender shall provide evidence of title to
and authenticity of the item(s) to be
displayed before any loan agreement is
executed.

(d) The Assistant Archivist shall in-
form the offeror of NARA’s decision
within 60 days.

[55 FR 25307, June 21, 1990]

PARTS 1285—1299 [RESERVED]
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PART 1400—GUIDANCE FOR INTER-
PRETATION AND IMPLEMENTA-
TION OF THE PRESIDENT JOHN F.
KENNEDY ASSASSINATION
RECORDS COLLECTION ACT OF
1992 (JFK ACT)

Sec.
1400.1 Scope of assassination record.
1400.2 Scope of additional records and infor-

mation.
1400.3 Sources of assassination records and

additional records and information.
1400.4 Types of materials included in scope

of assassination record and additional
records and information.

1400.5 Requirement that assassination
records be released in their entirety.

1400.6 Originals and copies.
1400.7 Additional guidance.
1400.8 Implementing the JFK Act—Notice of

Assassination Record Designation.

AUTHORITY: 44 U.S.C. 2107.

SOURCE: 60 FR 33349, June 28, 1995, unless
otherwise noted.

§ 1400.1 Scope of assassination record.
(a) An assassination record includes,

but is not limited to, all records, public
and private, regardless of how labeled
or identified, that document, describe,
report on, analyze or interpret activi-
ties, persons, or events reasonably re-
lated to the assassination of President
John F. Kennedy and investigations of
or inquiries into the assassination.

(b) An assassination record further in-
cludes, without limitation:

(1) All records as defined in Section
3(2) of the JFK Act;

(2) All records collected by or seg-
regated by all Federal, state, and local
government agencies in conjunction
with any investigation or analysis of or
inquiry into the assassination of Presi-
dent Kennedy (for example, any intra-
agency investigation or analysis of or
inquiry into the assassination; any
interagency communication regarding
the assassination; any request by the
House Select Committee on Assassina-
tions to collect documents and other
materials; or any inter- or intra-agen-
cy collection or segregation of docu-
ments and other materials);

(3) Other records or groups of records
listed in the Notice of Assassination
Record Designation, as described in
§ 1400.8 of this chapter.

§ 1400.2 Scope of additional records
and information.

The term additional records and infor-
mation includes:

(a) All documents used by govern-
ment offices and agencies during their
declassification review of assassination
records as well as all other documents,
indices, and other material (including
but not limited to those that disclose
cryptonyms, code names, or other iden-
tifiers that appear in assassination
records) that the Assassination
Records Review Board (Review Board)
has a reasonable basis to believe may
constitute an assassination record or
would assist in the identification, eval-
uation or interpretation of an assas-
sination record. The Review Board will
identify in writing those records and
other materials it intends to seek
under this section.

(b) All training manuals, instruc-
tional materials, and guidelines cre-
ated or used by the agencies in further-
ance of their review of assassination
records.

(c) All records, lists, and documents
describing the procedure by which the
agencies identified or selected assas-
sination records for review.

(d) Organizational charts of govern-
ment agencies.

(e) Records necessary and sufficient
to describe the agency’s:

(1) Records policies and schedules;
(2) Filing systems and organization;
(3) Storage facilities and locations;
(4) Indexing symbols, marks, codes,

instructions, guidelines, methods, and
procedures;

(5) Search methods and procedures
used in the performance of the agen-
cies’ duties under the JFK Act; and

(6) Reclassification to a higher level,
transfer, destruction, or other informa-
tion (e.g., theft) regarding the status of
assassination records.

(f) Any other record that does not
fall within the scope of assassination
record as described in § 1400.1, but
which has the potential to enhance, en-
rich, and broaden the historical record
of the assassination.
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§ 1400.3 Sources of assassination
records and additional records and
information.

Assassination records and additional
records and information may be lo-
cated at, or under the control of, with-
out limitation:

(a) Agencies, offices, and entities of
the executing, legislative, and judicial
branches of the Federal Government;

(b) Agencies, offices, and entities of
the executive, legislative, and judicial
branches of state and local govern-
ments;

(c) Record repositories and archives
of Federal, state, and local govern-
ments, including presidential libraries;

(d) Record repositories and archives
of universities, libraries, historical so-
cieties, and other similar organiza-
tions;

(e) Individuals who possess such
records by virtue of service with a gov-
ernment agency, office, or entity;

(f) Persons, including individuals and
corporations, who have obtained such
records from sources identified in para-
graphs (a) through (e) of this section;

(g) Persons, including individuals and
corporations, who have themselves cre-
ated or have obtained such records
from sources other than those identi-
fied in paragraphs (a) through (e) of
this section;

(h) Federal, state, and local courts
where such records are being held
under seal; or

(i) Foreign governments.

§ 1400.4 Types of materials included in
scope of assassination record and
additional records and information.

The term record in assassination
record and additional records and infor-
mation includes, for purposes of inter-
preting and implementing the JFK
Act:

(a) papers, maps, and other documen-
tary material;

(b) photographs;
(c) motion pictures;
(d) sound and video recordings;
(e) machine readable information in

any form; and
(f) artifacts.

§ 1400.5 Requirement that assassina-
tion records be released in their en-
tirety.

An assassination record shall be re-
leased in its entirety except for por-
tions specifically postponed pursuant
to the grounds for postponement of
public disclosure of records established
in § 2107.6 of the JFK Act, and no por-
tion of any assassination record shall
be withheld from public disclosure
solely on grounds of non-relevance un-
less, in the Review Board’s sole discre-
tion, release of part of a record is suffi-
cient to comply with the intent and
purposes of the JFK Act.

§ 1400.6 Originals and copies.

(a) For purposes of determining
whether originals or copies of assas-
sination records will be made part of
the President John F. Kennedy Assas-
sination Records Collection (JFK As-
sassination Records Collection) estab-
lished under the JFK Act, the follow-
ing shall apply:

(1) In the case of papers, maps, and
other documentary materials, the Re-
view Board may determine that record
copies of government records, either
the signed original, original production
or a reproduction that has been treated
as the official record maintained to
chronicle government functions or ac-
tivities, may be placed in the JFK As-
sassination Records Collection;

(2) In the case of other papers, maps,
and other documentary material, the
Review Board may determine that a
true and accurate copy of a record in
lieu of the original may be placed in
the JFK Assassination Records Collec-
tion;

(3) In the case of photographs, the
original negative, whenever available
(otherwise, the earliest generation
print that is a true and accurate copy),
may be placed in the JFK Assassina-
tion Records Collection;

(4) In the case of motion pictures, the
camera original, whenever available
(otherwise, the earliest generation
print that is a true and accurate copy),
may be placed in the JFK Assassina-
tion Records Collection;

(5) In the case of sound and video re-
cordings, the original recording, when-
ever available (otherwise, the earliest
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generation copy that is a true and ac-
curate copy), may be placed in the JFK
Assassination Records Collection;

(6) In the case of machine-readable
information, a true and accurate copy
of the original (duplicating all infor-
mation contained in the original and in
a format that permits retrieval of the
information), may be placed in the JFK
Assassination Records Collection; and

(7) In the case of artifacts, the origi-
nal objects themselves may be placed
in the JFK Assassination Records Col-
lection.

(b) To the extent records from for-
eign governments are included in the
JFK Assassination Records Collection,
copies of the original records shall be
sufficient for inclusion in the collec-
tion.

(c) In cases where a copy, as defined
in paragraph (a) of this section, is au-
thorized by the Review Board to be in-
cluded in the JFK Assassination
Records Collection, the Review Board
may require that a copy be certified if,
in its discretion, it determines a cer-
tification to be necessary to ensure the
integrity of the JFK Assassination
Records Collection. In cases where an
original, as defined in paragraph (a) of
this section, is required for inclusion in
the JFK Assassination Records Collec-
tion, the Review Board may, at its dis-
cretion, accept the best available copy.
In such cases that records included in
the JFK Assassination Records Collec-
tion, whether originals or copies, con-
tain illegible portions, such records
shall have attached thereto a certified
transcription of the illegible language
to the extent practicable.

(d) For purposes of implementing the
JFK Act, the term copy means a true
and accurate photocopy duplication by
a means appropriate to the medium of
the original record that preserves and
displays the integrity of the record and
the information contained in it.

(e) Nothing in this section shall be
interpreted to suggest that additional
copies of any assassination records
contained in the JFK Assassination
Records Collection are not also assas-
sination records that, at the Review
Board’s discretion, may also be placed
in the JFK Assassination Records Col-
lection.

(f) Nothing in this section shall be in-
terpreted to prevent or to preclude cop-
ies of any electronic assassination
records from being reformatted elec-
tronically in order to conform to dif-
ferent hardward and/or software re-
quirements of audiovisual or machine
readable formats if such is the profes-
sional judgment of the National Ar-
chives and Records Administration.

§ 1400.7 Additional guidance.
(a) A government agency, office, or

entity includes, for purposes of inter-
preting and implementing the JFK
Act, all current, past, and former de-
partments, agencies, offices, divisions,
foreign offices, bureaus, and delibera-
tive bodies of any Federal, state, or
local government and includes all
inter- or intra-agency working groups,
committees, and meetings that possess
or created records relating to the as-
sassination of President John F. Ken-
nedy.

(b) The inclusion of artifacts in the
scope of the term assassination record
is understood to apply solely to the
JFK Assassination Records Collection
and to implement fully the terms of
the JFK Act and has no direct or indi-
rect bearing on the interpretation or
implementation of any other statute or
regulation.

(c) Whenever artifacts are included in
the JFK Assassination Records Collec-
tion, it shall be sufficient to comply
with the JFK Act if the public is pro-
vided access to photographs, drawings,
or similar materials depicting the arti-
facts. Additional display of or exam-
ination by the public of artifacts in the
JFK Assassination Records Collection
shall occur under the terms and condi-
tions established by the National Ar-
chives and Records Administration to
ensure their preservation and protec-
tion for posterity.

(d) The terms and, or, any, all, and
the plural and singular forms of nouns
shall be understood in their broadest
and most inclusive sense and shall not
be understood to be terms of limita-
tion.

(e) Unless the Review Board in its
sole discretion directs otherwise,
records that are identified with respect
to a particular person shall include all
records ralating to that person that
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use or reflect the true name or any
other name, pseudonym, codeword,
symbol number, cryptonym, or alias
used to identify that person.

(f) Unless the Review Board in its
sole discretion directs otherwise,
records that are identified by the Re-
view Board with respect to a particular
operation or program shall include all
records, pertaining to that program by
any other name, pseudonym, codeword,
symbol, number, or cryptonym.

§ 1400.8 Implementing the JFK Act—
Notice of Assassination Record Des-
ignation.

(a) A Notice of Assassination Record
Designation (NARD) shall be the mech-
anism for the Review Board to an-
nounce publicly its determination that
a record or group of records meets the
definition of assassination records.

(b) Notice of all NARDs will be pub-
lished in the FEDERAL REGISTER within
30 days of the decision to designate
such records as assassination records.

(c) In determining to designate such
records as assassination records, the
Review Board must determine that the
record or group of record will more
likely than not enhance, enrich, and
broaden the historical record of the as-
sassination.

PART 1405—RULES IMPLEMENTING
THE GOVERNMENT IN THE SUN-
SHINE ACT

Sec.
1405.1 Applicability.
1405.2 Definitions.
1405.3 Open meetings requirement.
1405.4 Grounds on which meetings may be

closed or information may be withheld.
1405.5 Procedures for closing meetings, or

withholding information, and requests by
affected persons to close a meeting.

1405.6 Procedures for public announcements
of meetings.

1405.7 Changes affecting a meeting follow-
ing the public announcement of a meet-
ing.

1405.8 Availability and retention of tran-
scripts, recordings, and minutes, and ap-
plicable fees.

1405.9 Severability.

AUTHORITY: 5 U.S.C. 552b; 44 U.S.C. 2107.

SOURCE: 60 FR 45336, Aug. 31, 1995, unless
otherwise noted.

§ 1405.1 Applicability.
(a) This part implements the provi-

sions of the Government in the Sun-
shine Act (5 U.S.C. 552b). These proce-
dures apply to meetings of the Review
Board. The Review Board may waive
the provisions set forth in this Part to
the extent authorized by law.

(b) Requests for all documents other
than the transcripts, recordings, and
minutes described in 1405.8 shall be
governed by Review Board regulations
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552).

§ 1405.2 Definitions.
As used in this part:
Chairperson means the Member elect-

ed by the Board to serve in said posi-
tion pursuant to 44 U.S.C. 2107.7(f).

General Counsel means the Review
Board’s principal legal officer, or an at-
torney serving as Acting General Coun-
sel.

Government office means any office of
the Federal Government that has pos-
session or control of assassination
records as set forth in 44 U.S.C.
2107.3(5).

Meeting means the deliberations of
three or more Members where such de-
liberations determine or result in the
joint conduct or disposition of official
Review Board business. A meeting does
not include:

(1) Notation voting or similar consid-
eration of business, whether by circula-
tion of material to the Members indi-
vidually in writing or by a polling of
the Members individually by tele-
phone.

(2) Action by three or more Members
to:

(i) Open or to close a meeting or to
release or to withhold information pur-
suant to § 1405.5;

(ii) Set an agenda for a proposed
meeting;

(iii) Call a meeting on less than seven
days’ notice as permitted by § 1405.6(b);
or

(iv) Change the subject matter or the
determinations to open or to close a
publicly announced meeting under
§ 1405.7(b).

(3) A session attended by three or
more Members for which the purpose is
to receive briefings from the Review
Board’s staff or expert consultants,
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provided that members of the Review
Board do not engage in deliberations at
such sessions that determine or result
in the joint conduct or disposition of
official Review Board business on such
matters. The General Counsel will in-
form the Review Board if developing
discussions at a briefing or gathering
should be deferred until a notice of an
open meeting can be published in the
FEDERAL REGISTER.

(4) A session attended by three or
more Members for which the purpose is
to receive informational briefings from
representatives of government offices
discussing classified or otherwise re-
stricted information in accordance
with the provisions of the JFK Act,
provided that Members of the Review
Board do not engage in deliberations at
such sessions that determine or result
in the joint conduct or disposition of
official Review Board business on such
matters.

(5) A gathering of three or more
Members for the purpose of holding in-
formal preliminary discussions or ex-
changes of views, but that does not ef-
fectively predetermine official Review
Board action.

Member means a current member of
the Review Board as provided by law.

Presiding Officer means the Chair-
person or any other Member authorized
by the Review Board to preside at a
meeting.

Review Board means the Assassina-
tion Records Review Board created
pursuant to 44 U.S.C. 2107.7.

§ 1405.3 Open meetings requirement.
Any meetings of the Review Board,

as defined in § 1504.2, shall be conducted
in accordance with this part. Except as
provided in § 1405.4, the Review Board’s
meetings, or portions thereof, shall be
open to public observation.

§ 1405.4 Grounds on which meetings
may be closed or information may
be withheld.

A meeting may be closed when the
Review Board properly determines that
an open meeting would disclose infor-
mation that may be withheld under the
criteria enumerated below. Similarly,
information that otherwise would be
required to be disclosed under §§ 1405.5,
1405.6, and 1405.7 may also be withheld

under these criteria. All records of
closed meetings shall, however, be dis-
closed at a future date consistent with
the terms and requirements of the JFK
Act. Except in a case where the Review
Board finds that the public interest re-
quires otherwise, the criteria for clos-
ing meetings are whether information
disclosed at such meetings is likely to:

(a) Disclose matters that are:
(1) Specifically authorized under cri-

teria established by the Executive
Order to be kept secret in the interests
of national defense or foreign policy;
and

(2) In fact properly classified pursu-
ant to such Executive order;

(b) Relate solely to the internal per-
sonnel rules and practices of the Re-
view Board;

(c) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552), provided that
such statute:

(1) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue; or

(2) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(d) Discloses trade secrets and com-
mercial or financial information ob-
tained from a person and is privileged
or confidential;

(e) Involves accusing any person of a
crime, or formally censuring any per-
son;

(f) Discloses information of a per-
sonal nature where disclosure would
constitute a clearly unwarranted inva-
sion of personal privacy;

(g) Discloses investigatory records
compiled for law enforcement purposes,
or information which, if written, would
be contained in such records, but only
to the extent that the production of
such records or information would:

(1) Interfere with enforcement pro-
ceedings;

(2) Deprive a person of a right to a
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva-
sion to personal privacy;

(4) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
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conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(5) Disclose investigative techniques
and procedures; or

(6) Endanger the life or physical safe-
ty of law enforcement personnel;

(h) Specifically concern the Review
Board’s issuance of a subpoena, or the
Review Board’s participation in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration, or the initiation,
conduct, or disposition by the Review
Board of a particular case of formal
agency adjudication pursuant to the
procedures in 5 U.S.C. 554 or otherwise
involving a determination on the
record after opportunity for a hearing;
or

(i) Disclose other information for
which the Sunshine Act provides an ex-
emption to the open meeting require-
ments of the Act.

§ 1405.5 Procedures for closing meet-
ings, or withholding information,
and requests by affected persons to
close a meeting.

(a) A majority of all Members may
vote to close a meeting or withhold in-
formation pertaining to that meeting.
A separate vote shall be taken with re-
spect to each action under § 1405.4. A
majority of the Review Board may act
by taking a single vote with respect to
a series of meetings, a portion or por-
tions of which are proposed to be closed
to the public, or with respect to any in-
formation concerning such series of
meetings, so long as each meeting in
such series involves the same particu-
lar matters and is scheduled to be held
no more than thirty days after the ini-
tial meeting in such series. Each Mem-
ber’s vote under the paragraph shall be
recorded and no proxies shall be per-
mitted.

(b) Any person whose interests may
be directly affected if a portion of a
meeting is open may request the Re-
view Board to close that portion of the
meeting on the grounds referred to in
§ 1405.4 (e), (f), or (g). Requests, with
reasons in support thereof, should be
submitted to the Office of the General
Counsel, Assassination Records Review
Board, 600 E Street, NW., 2nd Floor,

Washington, DC 20530. On the motion of
any Member, the Review Board shall
determine by recorded vote whether to
grant the request.

(c) Within one working day of any
vote taken pursuant to this section,
the Review Board shall make publicly
available a written copy of such vote
reflecting the vote of each Member on
the question. If a portion of a meeting
is to be closed to the public, the Re-
view Board shall make available a full
written explanation of its action clos-
ing the meeting (or portion thereof)
and a list of all persons expected to at-
tend the meeting and their affiliation.

(d) For each closed meeting, the Gen-
eral Counsel shall publicly certify that,
in his or her opinion, the meeting may
be closed to the public and shall state
each relevant exemptive provision. A
copy of such certification shall be
available for public inspection.

(e) For each closed meeting, the Pre-
siding Officer shall issue a statement
setting forth the time, place, and per-
sons present. A copy of such statement
shall be available for public inspection.

(f) For each closed meeting, with the
exception of a meeting closed pursuant
to § 1405.4(h), the Review Board shall
maintain a complete transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting.
For meetings or portions thereof that
are closed pursuant to 1405.4(h), the Re-
view Board may maintain a set of min-
utes in lieu of such transcript or re-
cording. Such minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any roll call
vote. The records of closed meetings, in
addition to all other records of the Re-
view Board, shall be included as perma-
nent records in the JFK Collection at
the National Archives as provided by
the JFK Act.

§ 1405.6 Procedures for public an-
nouncements of meetings.

(a) For each meeting, the Review
Board shall make public announce-
ment, at least one week before the
meeting, of the:

(1) Time of the meeting;
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(2) Place of the meeting;
(3) Subject matter of the meeting;
(4) Whether the meeting is to be open

or closed; and
(5) The name and business telephone

number of the official designated by
the Review Board to respond to re-
quests for information about the meet-
ing.

(b) The one week advance notice re-
quired by paragraph (a) of this section
may be reduced only if:

(1) A majority of all Members deter-
mines by recorded vote that Review
Board business requires that such
meeting be scheduled in less than seven
days; and

(2) The public announcement re-
quired by paragraph (a) of this section
is made at the earliest practicable
time.

§ 1405.7 Changes affecting a meeting
following the public announcement
of a meeting.

(a) After there has been a public an-
nouncement of a meeting, the time or
place of such meeting may be changed
only if the Review Board publicly an-
nounces such change at the earliest
practicable time. Members need not ap-
prove such change by recorded vote.

(b) After there has been a public an-
nouncement of a meeting, the subject
matter of such meeting, or the deter-
mination of the Review Board to open
or to close a meeting or a portion
thereof to the public, may be changed
only when:

(1) A majority of all Members deter-
mines, by recorded vote, the Review
Board business so requires and that no
earlier announcement of the change
was possible; and

(2) The Review Board publicly an-
nounces such change and the vote of
each Member thereof at the earliest
practicable time.

§ 1405.8 Availability and retention of
transcripts, recordings, and min-
utes, and applicable fees.

In accordance with the provisions of
the JFK Act, the Review Board shall
retain the transcript, electronic re-
cording, or minutes of the discussion of
any item on the agenda or of any testi-
mony received at a closed meeting for
inclusion as a permanent record in the
JFK Collection at the National Ar-

chives once the work of the Review
Board is completed. The public shall
have access to such records consistent
with the provisions of the JFK Act
which, according to the understanding
of the Review Board, supersedes the
Sunshine Act and FOIA. Copies of any
nonexempt transcript or minutes, or
transaction of such recordings disclos-
ing the identity of each speaker, shall
be furnished to any person at the ac-
tual cost of transcript or duplication
unless otherwise provided by the terms
of the JFK Act. If at some later time
the Review Board determines that
there is no further justification for
withholding a portion of a transcript,
electronic recording, or minutes or
other item of information for the pub-
lic which had been previously withheld,
such portion or information shall be
made publicly available.

§ 1405.9 Severability.

If any provision of this part of the
application of such provision to any
person or circumstance, is held invalid,
the reminder of this part of the appli-
cation of such provision to persons or
circumstances other than those as to
which it is held invalid, shall not be af-
fected thereby.

PART 1410—RULES IMPLEMENTING
THE FREEDOM OF INFORMATION
ACT

Sec.
1410.5 Scope.
1410.10 Definitions.
1410.15 Requests for Review Board records

available through the Public Reading
Room.

1410.20 Review Board records exempt from
public disclosure.

1410.25 Requests for Review Board records
not available through the Public Reading
Room (FOIA requests).

1410.30 Requests for waiver or reduction of
fees.

1410.35 Fees for Review Board record re-
quests.

1410.40 Processing of FOIA requests.
1410.45 Procedure for appeal of denial of re-

quests for Review Board records and de-
nial of requests for fee waiver or reduc-
tion.

1410.50 Requests for classified agency
records.

AUTHORITY: 5 U.S.C. 552; 44 U.S.C. 2107.
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SOURCE: 60 FR 45339, Aug. 31, 1995, unless
otherwise noted.

§ 1410.5 Scope.
This part contains the Review

Board’s regulations implementing the
Freedom of Information Act, 5 U.S.C.
552.

§ 1410.10 Definitions.
(a) Review Board record is a record in

the possession and control of the Re-
view Board that is associated with Re-
view Board business. Review Board
records do not include:

(1) Publicly available books, periodi-
cals, films, sound or video recordings,
photographs, or other publications that
are owned or copyrighted by nonfederal
sources that the Review Board acquires
and uses for reference and research
purposes;

(2) Records owned by another Federal
agency that the Review Board tempo-
rarily holds for the purpose of conduct-
ing its review under the President John
F. Kennedy Assassination Records Col-
lection Act of 1992 (JFK Act) (FOIA re-
quests for such documents should be di-
rected to the originating agency);

(3) Records delivered to the Review
Board for transfer to the JFK Collec-
tion at the National Archives and
Records Administration (NARA).

(b) Designated FOIA Officer means the
person designated by the Executive Di-
rector to administer the Review
Board’s activities pursuant to the regu-
lations in this part. The Designated
FOIA Officer shall also be the Review
Board officer having custody of or re-
sponsibility for Review Board records
and shall be the Review Board’s officer
responsible for authorizing or denying
production of Review Board records
upon request filed pursuant to § 1410.25.

(c) Executive Director means the prin-
cipal staff official appointed by the Re-
view Board pursuant to 44 U.S.C.
2107.8(a).

(d) Review Board means the Assas-
sination Records Review Board created
pursuant to 44 U.S.C. 2107.7.

§ 1410.15 Requests for Review Board
records available through the Pub-
lic Reading Room.

(a) A Public Reading Room will be
maintained at the Review Board head-

quarters and will be open between 10
a.m. and 4:30 p.m., Monday through
Friday, except on Federal holidays.
Documents may be obtained in person
from the Public Reading Room.

(b) The Public Reading Room records
will include the following (if and when
such records are created):

(1) The Review Board’s rules and reg-
ulations;

(2) Statements of policy adopted by
the Review Board;

(3) Transcripts of public hearings;
(4) Review Board orders, decisions,

notices, and other formal actions;
(5) Copies of all unclassified filings,

certifications, pleadings, Review Board
records, briefs, orders, judgments, de-
crees, and mandates in court proceed-
ings to which the Review Board is a
party and the correspondence with the
courts or clerks of court;

(6) Unclassified reports to Congress
in which the Review Board’s operations
during a past fiscal year are described;

(7) Administrative staff manuals and
instructions to staff to the extent that
such manuals or instructions affect a
member of the public; and

(8) Indices of the documents identi-
fied in this section, but not including
drafts thereof.

§ 1410.20 Review Board records ex-
empt from public disclosure.

The Review Board will make all Re-
view Board records available for in-
spection and copying, except that it
may exempt from release those por-
tions of:

(a) Review Board records specifically
authorized under criteria established
by an Executive Order to be kept secret
in the interest of national defense or
foreign policy, and that are in fact
properly classified pursuant to such
Executive Order;

(b) Review Board records related
solely to the internal personnel rules
and practices of the Review Board;

(c) Review Board records specifically
exempted from disclosure by statute
(other than 5 U.S.C. 552), provided that
such statute:

(1) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue, or
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(2) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(e) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(f) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(g) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(1) Could reasonably be expected to
interfere with enforcement proceed-
ings;

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identify of a confidential
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record of information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(5) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual

(h) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(i) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

§ 1410.25 Requests for Review Board
records not available through the
Public Reading Room (FOIA Re-
quests).

(a) Upon the request of any person,
the Review Board shall make available
for public inspection and copying any
reasonably described Review Board
record in the possession and control of
the Review Board, but not available
through the Public Reading Room, sub-
ject to the provisions of this part.

(b) A person may request access to
Review Board records that are not
available through the Public Reading
Room by using the following proce-
dures:

(1) The request must be in writing
and must reasonably describe the Re-
view Board records requested to enable
Review Board personnel to locate them
with a reasonable amount of effort. A
request for all Review Board records
falling within a reasonably specific and
well-defined category shall be regarded
as conforming to the statutory require-
ment that Review Board records be
reasonably described. Where possible,
specific information such as dates or
titles that may help identify the Re-
view Board records should be supplied
by the requester, including the names
and titles of Review Board personnel
who may have been contacted regard-
ing the request prior to the submission
of the written request.

(2) The request should be addressed
to the Designated FOIA Officer, and
clearly marked ‘‘Freedom of Informa-
tion Act Request.’’ The address for
such requests is: Designated FOIA Offi-
cer, Assassination Records Review
Board, 600 E Street, N.W., 2nd Floor,
Washington, D.C. 20530. Requests must
be either mailed or hand-delivered to
the above address. Hand-delivered re-
quests will be received between 8:30
a.m. and 5 p.m., Monday through Fri-
day, except on Federal holidays. For
purposes of calculating the time for re-
sponse to the request under § 1410.40,
the request shall not be deemed to have
been received until it is in the posses-
sion of the Designated FOIA Officer or
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such other person who may be respon-
sible for receiving such requests.

(3) The request must include:
(i) A statement by the requester of a

willingness to pay the fee applicable
under § 1410.35(b), or to pay that fee not
to exceed a specific amount, or

(ii) A request for waiver or reduction
of fees.
No request shall be deemed to have
been received until the Review Board
has received a statement of willingness
to pay, as indicated in paragraph
(b)(3)(i), of this section or has received
and approved a request for waiver or
reduction of fees.

(c) Requests for Review Board
records containing information re-
ceived from another agency, or records
prepared jointly by the Review Board
and other agencies, and that do not fall
under category § 1410.10(a)(2) above,
shall be treated as requests for Review
Board records. The Designated FOIA
Officer shall, however, coordinate with
the appropriate official of the other
agency. The notice of determination to
the requester, in the event part or all
of the record is recommended for de-
nial by the other agency, shall cite the
other agency denying officials as well
as the Designated FOIA Officer if a de-
nial by the Review Board is also in-
volved.

(d) If a request does not reasonably
describe the Review Board records
sought, as provided in paragraph (b) of
this section, the Review Board re-
sponse shall specify the reasons why
the request failed to meet those re-
quirements and shall offer the re-
quester the opportunity to confer with
knowledgeable Review Board personnel
in an attempt to restate the request. If
additional information is needed from
the requester to render the agency
records reasonably described, any re-
stated request submitted by the re-
quester shall be treated as an initial
request for purpose of calculating the
time for response under § 1410.40.

(e) The Review Board will not be re-
quired to create new agency records,
compile lists of selected items from its
files, or create new statistical or other
data.

(f) The Review Board staff may also
respond to oral, unmarked, or gen-
erally stated requests for information

and documents even though those re-
quests do not comply with the provi-
sions of this rule.

§ 1410.30 Request for waiver or reduc-
tion of fees.

(a) The Review Board shall collect
fees for record requests made under
§ 1410.25 as provided in § 1410.35(b), un-
less the Review Board grants a written
request for a waiver or reduction of
fees. The Designated FOIA Officer shall
make a determination on a fee waiver
or reduction request within five work-
ing days of the request coming into his
or her possession. If the determination
is made that the written request for a
waiver or reduction of fees does not
meet the requirements of this section,
the Designated FOIA Officer shall in-
form the requester that the request for
waiver or reduction of fees is being de-
nied and set forth the appeal rights
under § 1410.45.

(b) A person requesting the Review
Board to waive or reduce search, re-
view, or duplication fees shall:

(1) Describe the purpose for which the
requester intends to use the requested
information;

(2) Explain the extent to which the
requester will extract and analyze the
substantive content of the Review
Board record;

(3) Describe the nature of the specific
activity or research in which the Re-
view Board records will be used and the
specific qualification the requester pos-
sesses to utilize information for the in-
tended use in such a way that it will
contribute to public understanding of
the operations or activities of the Gov-
ernment;

(4) Describe the likely impact of dis-
closure of the requested records on the
public’s understanding of the subject as
compared to the level of understanding
of the subject existing prior to disclo-
sure;

(5) Describe the size and nature pub-
lic to whose understanding a contribu-
tion will be made;

(6) Describe the intended means of
dissemination to the general public;

(7) Indicate if public access to infor-
mation will be provided free of charge
or provided for an access or publication
fee; and
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(8) Describe any commercial or pri-
vate interest the requester or any
other party has in the Review Board
records sought.

(c) The Review Board shall waive or
reduce fees, without further specific in-
formation from the requester if, from
information provided with the request
for Review Board records made under
§ 1410.25, it can determine that it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government and is
not primarily in the commercial inter-
est of the requester.

(d) In making a determination re-
garding a request for a waiver or reduc-
tion of fees, the Review Board shall
consider the following factors:

(1) Whether disclosure is likely to
contribute significantly to public un-
derstanding of Government operations
or activities, and

(2) Whether the requester has a com-
mercial interest and, if so, the extent
of any interests and how they would be
furthered by the disclosure of the re-
quested Review Board records.

§ 1410.35 Fees for Review Board
record requests.

(a) Fees for Review Board records avail-
able through the Public Reading Room.
Duplication fees charged shall be lim-
ited to the costs of duplication of the
requested Review Board records or the
cost to have them duplicated. A sched-
ule of fees for this duplication service
is set forth at paragraph (b)(6) of this
section. A person may also obtain a
copy of the schedule of fees in person
or by mail from the Public Reading
Room.

(b) Fees for Review Board records not
available through the Public Reading
Room (FOIA) requests).

(1) Definitions. For the purpose of
paragraph (b) of this section:

Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, the Review Board must deter-
mine the use to which a requester will
put the documents requested. More-

over, where the Review Board has rea-
sonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not clear
from the request itself, the Review
Board will seek additional clarification
from the Office of Management and
Budget before assigning the request to
a specific category.

Direct costs means those expenditures
which the Review Board incurs in
search, review, and duplication, to re-
spond to requests under § 1410.25. Direct
costs include, for example, the salary
and benefits cost of Review Board em-
ployees applied to time spent in re-
sponding to the request and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as cost of space, and
heating or lighting the facility in
which the Review Board records are
stored.

Educational institution refers to a pre-
school, a public or private elementary
or secondary school, an institution of
undergraduate higher education, an in-
stitution of graduate higher education,
an institution of professional edu-
cation, and an institution of vocational
education, which operates a program or
programs of scholarly research.

Noncommercial scientific institution re-
fers to an institution that is not oper-
ated on a commercial basis and which
is operated solely for the purpose of
conducting scientific research the re-
sults of which are not intended to pro-
mote any particular product or indus-
try.

Representative of the news media refers
to any person actively gathering news
for an entity that is organized and op-
erated to publish or broadcast news to
the public, and may include cable cast-
ing or computer on-line dissemination
if offered as a service that is organized
and operated to disseminate news to
the public. The term ‘‘news’’ means in-
formation that is about current events
or that would be of current interest to
the public. Examples of news media en-
tities include television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when the peri-
odicals can qualify as disseminations
of ‘‘news’’) who make their products
available for free and or for purchase or
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subscription by the general public.
These examples are not intended to be
all-inclusive. A ‘‘freelance’’ journalist
may be regarded as working for a news
organization if the journalist can dem-
onstrate a solid basis for expecting
publication through that organization,
even though the journalist is not actu-
ally employed by the news organiza-
tion. A publication contract is the best
proof, but the Review Board may also
look to the past publication record of a
requester in making this determina-
tion.

(2) Fees.
(i) If the Review Board determines

that the documents are requested for
commercial use, it shall charge the av-
erage salary rate, including benefits,
for Review Board employees, for docu-
ment search time and for document re-
view time, in addition to the costs of
duplication as established in the sched-
ule of fees in paragraph (b)(6) of this
section.

(ii) If documents are not sought for
commercial use and the request is
made by an educational or noncommer-
cial scientific institution, whose pur-
pose is scholarly or scientific research,
or a representative of the news media,
the Review Board’s charges shall be
limited to the direct costs of duplica-
tion as established in the schedule of
fees in paragraph (b)(6) of this section.
There shall be no charge for the first
100 pages of duplication.

(iii) For a request not described in
paragraphs (b)(2)(i) or (b)(2)(ii) of this
section the Review Board shall charge
the average salary rate for Review
Board employees (including benefits),
for document search time, and the di-
rect costs of duplication as established
in the schedule of fees in paragraph
(b)(6) of this section. There shall be no
charge for document review time and
the first 100 pages of reproduction and
the first two hours of search time will
be furnished without charge.

(iv) If the Review Board is asked by a
requester to send Review Board records
by special methods such as express
mail, it may do so, provided that the
requester pays for the express delivery
service.

(v) The Review Board may assess
charges for time spent searching, even
if it fails to locate the records, or if Re-

view Board records located are deter-
mined to be exempt from disclosure.

(vi) Whenever the Review Board esti-
mates that fees are likely to exceed
$25, it shall notify the requester of the
estimated costs, unless the requester
has indicated in advance a willingness
to pay fees as high as those antici-
pated. Such a notice shall offer the re-
quester an opportunity to confer with
the Review Board personnel to refor-
mulate the request to meet the re-
quester’s needs at a lower cost.

(3) Limitations on Fees. The Review
Board, or its designate, may establish
minimum fees below which no charges
will be collected, if it determines that
the costs of routine collection and
processing of the fees are likely to
equal or exceed the amount of the fees.
If total fees determined by the Review
Board for a FOIA request would be less
than the appropriate threshold, the Re-
view Board shall not charge the re-
questers.

(4) Payment of fees.
(i) Payment of fees must be by check

or money order made payable to the
Assassination Records Review Board.

(ii) Advance Payments.
(A) If the Review Board estimates or

determines that allowable charges that
a requester may be required to pay are
likely to exceed $250, the Review Board
shall notify such requester of the esti-
mated cost and either require satisfac-
tory assurance of full payment where
the requester has a history of prompt
payment of fees, or require advance
payment of the charges if a requester
has no payment history.

(B) If a requester has previously
failed to pay a fee in a timely fashion,
the Review Board shall require the re-
quester to pay the full amount owed
plus any applicable interest, and to
make an advance payment of the full
amount of the estimated fee before the
Review Board will begin to process a
new request or pending request from
that requester.

(C) When the Review Board requires
advance payment under this paragraph,
the administrative time limits pre-
scribed in § 1410.40(b) will begin only
after the Review Board has received
the fee payments.

(5) Aggregation of Requests. Requesters
may not file multiple requests, each
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seeking portions of a document or doc-
uments, solely in order to avoid pay-
ment of fees. When the Review Board
reasonably believes that a requester, or
a group of requesters acting in concert,
is attempting to divide a request into a
series of requests for the purpose of
evading assessment of fees, the Review
Board may aggregate any such re-
quests and charge the requester accord-
ingly. The Review Board shall not,
however, aggregate multiple requests
on unrelated subjects from a requester.

(6) Fee Schedule. Fees will be charged
as provided below:

(i) Duplication of Review Board
records. Review Board records will be
duplicated at a rate of $.10 per page,
provided the Review Board staff dupli-
cates the records. If the Review Board
determines that the duplication is so
time-consuming that it must be sent to
an outside duplication service, the re-
quester will be charged the actual com-
mercial rate.

(ii) Duplication of large documents.
Large documents (e.g., maps, diagrams)
will be duplicated at actual commer-
cial rates.

(iii) Review. Review fees shall be as-
sessed with respect to only those re-
questers who seek Review Board
records for a commercial use, as de-
fined in (b)(2)(i) of this section. For
each hour spent by agency personnel in
reviewing a requested Review Board
record for possible disclosure, the fee
shall be $20.15 except that where the
time of managerial personnel is re-
quired, the fee shall be $47.40 for each
hour of time spent by such managerial
personnel.

(iv) Search. For each hour spent by
administrative personnel in searching
for and retrieving a requested Review
Board record, the fee shall be $14.75.
Where a search and retrieval cannot be
performed entirely by clerical person-
nel—for example, where the identifica-
tion of Review Board records within
the scope of a request requires the use
of professional personnel—the fee shall
be $20.15 for each hour of search time
spent by such professional personnel.
Where the time of managerial person-
nel is required, the fee shall be $47.40
for each hour of time spent by such
managerial personnel.

§ 1410.40 Processing of FOIA requests.

(a) Where a request complies with
§ 1410.25 as to specificity and statement
of willingness to pay or request for fee
waiver or reduction, the Designated
FOIA Officer shall acknowledge receipt
of the request and commence process-
ing of the request. The Designated
FOIA Officer shall prepare a written re-
sponse:

(1) Granting the request;
(2) Denying the request;
(3) Granting or denying it in part;
(4) Stating that the request has been

referred to another agency under
§ 1410.25; or

(5) Informing the requester that re-
sponsive Review Board records cannot
be located or do not exist.

(b) Action pursuant to this section to
provide access to requested Review
Board records shall be taken within 10
working days of receipt of a request for
Review Board records, as defined in
§ 1410.25, except that where unusual cir-
cumstances require an extension of
time before a decision on a request can
be reached and the person requesting
Review Board records is promptly in-
formed in writing by the Designated
FOIA Officer of the reason for such ex-
tension and the date on which a deter-
mination is expected to be made, the
Designated FOIA Officer may take an
extension not to exceed 10 working
days.

(c) For purposes of this section and
§ 1410.45, the term ‘‘unusual cir-
cumstances’’ may include but is not
limited to the following:

(1) The need to search, collect, and
appropriately examine a voluminous
amount of separate and distinct Re-
view Board records that are demanded
in a single request; or

(2) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject-matter interest
therein.
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§ 1410.45 Procedure for appeal of de-
nial of requests for Review Board
records and denial of requests for
fee waiver or reduction.

(a)(1) A person whose request for ac-
cess to Review Board records or re-
quest for fee waiver or reduction is de-
nied in whole or in part may appeal
that determination to the Executive
Director within 30 days of the deter-
mination. Appeals filed pursuant to
this section must be in writing, di-
rected to the Executive Director at the
address stated above, and clearly
marked ‘‘Freedom of Information Act
Appeal.’’ Such an appeal received by
the Review Board that is not properly
addressed and marked will be so ad-
dressed and marked by Review Board
personnel as soon as it is properly iden-
tified and then will be forwarded to the
Executive Director. Appeals taken pur-
suant to this paragraph will be consid-
ered to be received upon actual receipt
by the Executive Director.

(2) The Executive Director shall
make a determination with respect to
any appeal within 20 working days
after the receipt of such appeal. If, on
appeal, the denial of the request for Re-
view Board records or fee reduction is
in whole or in part upheld, the Execu-
tive Director shall notify the person
making such request of the provisions
for judicial review of that determina-
tion.

(b) In unusual circumstances, as de-
fined in § 1410.40(c), the time limits pre-
scribed for deciding an appeal pursuant
to this section may be extended by up
to 10 working days by the Executive
Director, who will send written notice
to the requester setting forth the rea-
sons for such extension and the date on
which a determination or appeal is ex-
pected to be dispatched.

§ 1410.50 Requests for classified agen-
cy records.

The Review Board may at any time
be in possession of classified records re-
ceived from other Federal agencies. Ex-
cept with respect to those documents
identified in § 1410.10(a)(2), the Review
Board shall refer requests under
§ 1410.25 for such records or information
to the other agency without making an
independent determination as to the
releasability of such documents. The

Review Board shall refer requests for
classified records in a manner consist-
ent with Executive Order 12958 of April
17, 1995, or other such law as may
apply.

PART 1415—RULES IMPLEMENTING
THE PRIVACY ACT

Sec.
1415.5 Scope.
1415.10 Definitions.
1415.15 Systems of records notification.
1415.20 Requests by individuals for access to

their own records.
1415.25 Processing of requests.
1415.30 Appeals from access denials.
1415.35 Requests for amendment of records.
1415.40 Appeals from amendment of denials.
1415.45 Disclosure of records to third par-

ties.
1415.50 Fees.
1415.55 Exemptions.

AUTHORITY: 5 U.S.C. 552a; 44 U.S.C. 2107.

SOURCE: 60 FR 64123, Dec. 14, 1995, unless
otherwise noted.

§ 1415.5 Scope.
This part contains the Review

Board’s regulations implementing the
Privacy Act of 1974, 5 U.S.C. 552a.

§ 1415.10 Definitions.
In addition to the definitions pro-

vided in the Privacy Act, the following
terms are defined as follows:

Assassination records, for the purpose
of this regulation only, are records cre-
ated by Government offices (other than
the Review Board), entities, and indi-
viduals that relate to the assassination
of President John F. Kennedy that
may, from time to time, come into the
temporary custody of the Review
Board but that are not the legal prop-
erty of the Review Board.

Executive Director means the principal
staff official appointed by the Review
Board pursuant to 44 U.S.C. 2107.8(a).

JFK Act means the President John F.
Kennedy Records Collection Act of
1992.

Privacy Act Officer means the person
designated by the Executive Director
to administer the Review Board’s ac-
tivities pursuant to the regulations in
this part.

Review Board means the Assassina-
tion Records Review Board created
pursuant to 44 U.S.C. 2107.7.
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System of records means a group of
records that is within the possession
and control of the Review Board and
from which information is retrieved by
the name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. Assassination records, as
defined above, are not included in the
Review Board’s systems of records.

§ 1415.15 Systems of records notifica-
tion.

Any individual who wishes to know
whether a system of records contains a
record pertaining to him or her may
file a request in person or in writing.
Written requests should be directed to
the Privacy Act Officer, Assassination
Records Review Board, 600 E Street,
NW, Washington, DC 20530, and should
be clearly marked ‘‘Privacy Act Re-
quest.’’

§ 1415.20 Requests by an individual for
access to their own records.

(a) Requests in writing. An individual
may request access to his or her own
records in writing by addressing a let-
ter to the Privacy Act Officer, Assas-
sination Records Review Board, 600 E
Street, NW, 2nd Floor, Washington, DC
20530. The request should contain the
following information:

(1) Full name, address, and telephone
number of requester;

(2) Proof of identification, which
should be a copy of one of the follow-
ing: Valid driver’s license, valid pass-
port, or other current identification
which contains both an address and
picture of the requester;

(3) The system of records in which
the desired information is contained;
and

(4) At the requester’s option, author-
ization for expenses (see § 1415.50
below).

(b) Requests in person. Any individual
may examine his or her own record on
the Review Board’s premises. To do so,
the individual should call the Review
Board’s offices at (202) 724–0088 and ask
to speak to the Privacy Act Officer.
This call should be made at least two
weeks prior to the time the requester
would like to see the records. During
this call, the requester should be pre-
pared to provide the same information

as that listed in paragraph (a) of this
section except for proof of identifica-
tion.

§ 1415.25 Processing of requests.

(a) The Privacy Act Officer will proc-
ess all requests under both the Free-
dom of Information Act and the Pri-
vacy Act.

(b) The Privacy Act Officer will re-
spond to the request within ten work-
ing days of its receipt by the Privacy
Act Officer. If the Review Board needs
additional time to respond, the Privacy
Act Officer will provide the requester
an explanation as to why the Review
Board requires an extension.

(c) Following the initial call from the
requester, the Privacy Act Officer will
determine: whether the records identi-
fied by the requester exist, and wheth-
er they are subject to any exemption
under § 1415.55 below. If the records
exist and are not subject to exemption,
the Privacy Act Officer will call the re-
quester and arrange an appointment at
a mutually agreeable time when the
records can be examined. At the ap-
pointment, the requester will be asked
to present identification as stated in
§ 1415.20(a)(2). The requester may be ac-
companied by one individual of his or
her own choosing, and should state
during this call whether or not a sec-
ond individual will be present at the
appointment. In the event that a sec-
ond individual accompanies the re-
quester, the requester will be asked to
provide the Review Board with written
consent to disclose his or her records
to the second individual.

(d) If a request is received for infor-
mation compiled in reasonable antici-
pation of a civil action or proceeding,
the Privacy Act Officer will determine
whether to disclose the information
and will inform the requester whether
this information is subject to release
under the Privacy Act (see 5 U.S.C.
552a(d)(5)).

§ 1415.30 Appeals from access denials.

When access to records has been de-
nied in whole or in part by the Privacy
Act Officer, the requester may file an
appeal in writing. This appeal should
be directed to the Executive Director,
Assassination Records Review Board,
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600 E Street, NW., 2nd Floor, Washing-
ton, DC 20530. The appeal letter must
specify those denied records that are
still sought and state why the denial
by the Privacy Act Officer is erro-
neous. The Executive Director or his
representative will respond to such ap-
peals within thirty working days after
the appeal letter is received in the Re-
view Board’s offices, unless, for good
cause shown, the Executive Director
extends such thirty day period. The ap-
peal determination will explain the
basis for continuing to deny access to
any requested records and will notify
the requester of his or her right to ju-
dicial review of the Executive Direc-
tor’s determination.

§ 1415.35 Requests for amendment of
records.

(a) Amendment requests. Any person is
entitled to request amendment of a
record pertaining to him or her. This
request must be made in writing and
should be addressed to the Privacy Act
Officer, Assassination Records Review
Board, 600 E Street, NW., 2nd Floor,
Washington, DC 20530. The letter
should clearly identify the amend-
ments desired. An edited copy will usu-
ally be acceptable for this purpose.

(b) Initial response. The Privacy Act
Officer will acknowledge the request
for amendment within ten working
days of receipt of the request. The Pri-
vacy Act Officer will provide a letter to
the requester within thirty working
days stating whether or not the request
for amendment has been granted or de-
nied. The Privacy Act Officer will
amend information that is not accu-
rate, relevant, timely, or complete, un-
less the record is excluded or exempt. If
the Privacy Act Officer decides to deny
any portion of the amendment request,
the reasons for the denial will be pro-
vided to the requester. In addition, the
Privacy Act Officer will inform the re-
quester of his or her right to appeal the
Privacy Act Officer’s determination to
the Executive Director.

§ 1415.40 Appeals from amendment of
denials.

(a) When amendment of records has
been denied by the Privacy Act Officer,
the requester may file an appeal in
writing. This appeal should be directed

to the Executive Director, Assassina-
tion Records Review Board, 600 E
Street, NW., 2nd Floor, Washington,
DC 20530. The appeal letter must speci-
fy the record subject to the appeal, and
state why the denial of amendment by
the Privacy Act Officer is erroneous.
The Executive Director or his rep-
resentative will respond to such ap-
peals within thirty working days (sub-
ject to extension by the Executive Di-
rector for good cause) after the appeal
letter has been received in the Review
Board’s offices.

(b) The appeal determination, if ad-
verse to the requester in any respect,
will:

(1) Explain the basis for denying
amendment of the specified records;

(2) Inform the requester that he or
she may file a concise statement set-
ting forth reasons for disagreeing with
the Executive Director’s determina-
tion; and

(3) Inform the requester of his or her
right to pursue a judicial remedy under
5 U.S.C. 552a(g)(1)(A).

§ 1415.45 Disclosure of records to third
parties.

Records subject to the Privacy Act
that are requested by a person other
than the individual to whom they per-
tain will not be made available except
in the following circumstances:

(a) Release is required under the
Freedom of Information Act in accord-
ance with the Review Board’s FOIA
regulations, 36 CFR part 1410;

(b) Pursuant to a written request by,
or with the prior written consent of,
the individual to whom the record per-
tains; or

(c) Release is authorized by 5 U.S.C.
552a(b)(1) or (3) through (11).

§ 1415.50 Fees.

A fee will not be charged for search
or review of requested records, or for
amendment of records. When a request
is made for copies of records, a copying
fee will be charged at the same rate es-
tablished for FOIA requests. See 36
CFR 1410.35. However, the first 100
pages will be free of charge.
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§ 1415.55 Exemptions.
(a) The systems of records entitled

‘‘Personal Security Files’’ and ‘‘Sub-
ject File’’ contain some information
specifically authorized under criteria
established by an Executive Order to be
kept secret in the interest of national
defense or foreign policy and which is
properly classified pursuant to such
Executive Order. Therefore, to the ex-
tent that information in these systems
falls within the coverage of exemption
(k)(1) of the Privacy Act, 5 U.S.C.
552a(k)(1), these systems of records are
eligible for exemption from the re-
quirements of the following sub-
sections of the Privacy Act: sub-
sections (c)(3), (d), (e)(1), (e)(4)(G), (H)
and (I) and (f). Disclosure of informa-
tion properly classified pursuant to an
Executive Order would jeopardize the
national defense or foreign policy of
the United States.

(b) The systems of records entitled
‘‘Agency Contacts,’’ ‘‘Investigations,’’
‘‘Public Contacts,’’ and ‘‘Subject File’’
consist, in part, of investigatory mate-
rial compiled by the Review Board for
law enforcement purposes other than
material within the scope of subsection
(j)(2) of 5 U.S.C. 552a. Provided how-
ever, that if any individual is denied
any right, privilege or benefit that he
would otherwise be entitled by Federal
law, or for which he would otherwise be
eligible, as a result of the maintenance
of such material, such material shall
be provided to such individual, except
to the extent that the disclosure of
such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the
source would be held in confidence, or
prior to January 1, 1975, under an im-
plied promise that the identity of the
source would be held in confidence.
Therefore, to the extent that informa-
tion in these systems falls within the
coverage of exemption (k)(2) of the Pri-
vacy Act, 5 U.S.C. 552a(k)(2), these sys-
tems of records are eligible for exemp-
tion from the requirements of the fol-
lowing subsections of the Privacy Act,
for the reasons stated below.

(1) From subsection (c)(3) because re-
lease of the agency’s accounting of cer-
tain disclosures to an individual who is
the subject of an investigation could

reveal the nature and scope of the in-
vestigation and could result in the al-
tering or destruction of evidence, im-
proper influencing of witnesses, and
other evasive actions that could im-
pede or compromise the investigation.

(2) From subsection (d) because re-
lease of investigative records to an in-
dividual who is the subject of an inves-
tigation could interfere with pending
or prospective law enforcement pro-
ceedings, constitute an unwarranted
invasion of the personal privacy of
third parties, reveal the identity of
confidential sources, or reveal sen-
sitive investigative techniques and pro-
cedures.

(3) From subsections (d)(2), (3), and
(4) because amendment or correction of
investigative records could interfere
with pending or prospective law en-
forcement proceedings, or could impose
an impossible administrative and in-
vestigative burden by requiring the Re-
view Board continuously to retrograde
its investigations attempting to re-
solve questions of accuracy, relevance,
timeliness, and completeness.

(4) From subsection (e)(1), because it
is often impossible to determine rel-
evance or necessity of information in
the early stages of an investigation.
The value of such information is a
question of judgment and timing; what
appears relevant and necessary when
collected may ultimately be evaluated
and viewed as irrelevant and unneces-
sary to an investigation.

(5) From subsection (e)(4)(G) and (H),
because the Review Board is claiming
an exemption for subsections (d) (Ac-
cess to Records) and (f) (Agency Rules)
of the Act, these subsections are inap-
plicable to the extent that these sys-
tems of records are exempted from sub-
sections (d) and (f).

(6) From subsection (f) because proce-
dures for notice to an individual pursu-
ant to subsection (f)(1) as to the exist-
ence of records pertaining to the per-
son dealing with an actual or potential
investigation must be exempted be-
cause such notice to an individual
would be detrimental to the successful
conduct of a pending or future inves-
tigation. In addition, mere notice of an
investigation could inform the subject
or others that their activities either
are, or may become, the subject of an
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investigation and might enable the
subjects to avoid detection or to de-
stroy assassination records. Since the
Review Board is claiming an exemption
for subsection (d) of the Act (Access to
Records) the rules require pursuant to
subsection (f)(2) through (5) are inap-
plicable to these systems of records to
the extent that these systems of
records are exempted from subsection
(d).

(c) The systems of records entitled
‘‘Employment Applications’’ and ‘‘Per-
sonal Security Files’’ consist in part of
investigatory material compiled by the
Review Board for the purpose of deter-
mining suitability, eligibility, or quali-
fications for Federal civilian employ-
ment or Federal contracts, the release
of which would reveal the identity of a

source who furnished information to
the Government under an express
promise that the identity of the source
would be held in confidence. Therefore,
to the extent that information in these
systems falls within the coverage of
Exemption (k)(5) of the Privacy Act, 5
U.S.C. 552a(k)(5), these systems of
records are eligible for exemption from
the requirements of subsection (d)(1),
because release would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise of confidentiality. Re-
vealing the identity of a confidential
source could impede future cooperation
by sources, and could result in harass-
ment or harm to such sources.

1416—1499 [Reserved]
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XXV Pension and Welfare Benefits Administration, Department of
Labor (Parts 2500—2599)

XXVII Federal Mine Safety and Health Review Commission (Parts
2700—2799)

XL Pension Benefit Guaranty Corporation (Parts 4000—4999)
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Chap.
Title 30—Mineral Resources

I Mine Safety and Health Administration, Department of Labor
(Parts 1—199)

II Minerals Management Service, Department of the Interior
(Parts 200—299)

III Board of Surface Mining and Reclamation Appeals, Department
of the Interior (Parts 300—399)

IV Geological Survey, Department of the Interior (Parts 400—499)

VI Bureau of Mines, Department of the Interior (Parts 600—699)

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999)

Title 31—Money and Finance: Treasury

SUBTITLE A—Office of the Secretary of the Treasury (Parts 0—
50)

SUBTITLE B—Regulations Relating to Money and Finance

I Monetary Offices, Department of the Treasury (Parts 51—199)

II Fiscal Service, Department of the Treasury (Parts 200—399)

IV Secret Service, Department of the Treasury (Parts 400—499)

V Office of Foreign Assets Control, Department of the Treasury
(Parts 500—599)

VI Bureau of Engraving and Printing, Department of the Treasury
(Parts 600—699)

VII Federal Law Enforcement Training Center, Department of the
Treasury (Parts 700—799)

VIII Office of International Investment, Department of the Treasury
(Parts 800—899)

Title 32—National Defense

SUBTITLE A—Department of Defense

I Office of the Secretary of Defense (Parts 1—399)

V Department of the Army (Parts 400—699)

VI Department of the Navy (Parts 700—799)

VII Department of the Air Force (Parts 800—1099)

SUBTITLE B—Other Regulations Relating to National Defense

XII Defense Logistics Agency (Parts 1200—1299)

XVI Selective Service System (Parts 1600—1699)

XIX Central Intelligence Agency (Parts 1900—1999)

XX Information Security Oversight Office, National Archives and
Records Administration (Parts 2000—2099)

XXI National Security Council (Parts 2100—2199)

XXIV Office of Science and Technology Policy (Parts 2400—2499)

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799)

XXVIII Office of the Vice President of the United States (Parts 2800—
2899)

XXIX Presidential Commission on the Assignment of Women in the
Armed Forces (Part 2900)
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Chap.
Title 33—Navigation and Navigable Waters

I Coast Guard, Department of Transportation (Parts 1—199)

II Corps of Engineers, Department of the Army (Parts 200—399)

IV Saint Lawrence Seaway Development Corporation, Department
of Transportation (Parts 400—499)

Title 34—Education

SUBTITLE A—Office of the Secretary, Department of Education
(Parts 1—99)

SUBTITLE B—Regulations of the Offices of the Department of
Education

I Office for Civil Rights, Department of Education (Parts 100—199)

II Office of Elementary and Secondary Education, Department of
Education (Parts 200—299)

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399)

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499)

V Office of Bilingual Education and Minority Languages Affairs,
Department of Education (Parts 500—599)

VI Office of Postsecondary Education, Department of Education
(Parts 600—699)

VII Office of Educational Research and Improvement, Department of
Education (Parts 700—799)

XI National Institute for Literacy (Parts 1100-1199)

SUBTITLE C—Regulations Relating to Education

XII National Council on Disability (Parts 1200—1299)

Title 35—Panama Canal

I Panama Canal Regulations (Parts 1—299)

Title 36—Parks, Forests, and Public Property

I National Park Service, Department of the Interior (Parts 1—199)

II Forest Service, Department of Agriculture (Parts 200—299)

III Corps of Engineers, Department of the Army (Parts 300—399)

IV American Battle Monuments Commission (Parts 400—499)

V Smithsonian Institution (Parts 500—599)

VII Library of Congress (Parts 700—799)

VIII Advisory Council on Historic Preservation (Parts 800—899)

IX Pennsylvania Avenue Development Corporation (Parts 900—999)

XI Architectural and Transportation Barriers Compliance Board
(Parts 1100—1199)

XII National Archives and Records Administration (Parts 1200—1299)

XIV Assassination Records Review Board (Parts 1400-1499)
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Chap.
Title 37—Patents, Trademarks, and Copyrights

I Patent and Trademark Office, Department of Commerce (Parts
1—199)

II Copyright Office, Library of Congress (Parts 200—299)

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499)

V Under Secretary for Technology, Department of Commerce
(Parts 500—599)

Title 38—Pensions, Bonuses, and Veterans’ Relief

I Department of Veterans Affairs (Parts 0—99)

Title 39—Postal Service

I United States Postal Service (Parts 1—999)

III Postal Rate Commission (Parts 3000—3099)

Title 40—Protection of Environment

I Environmental Protection Agency (Parts 1—799)

V Council on Environmental Quality (Parts 1500—1599)

Title 41—Public Contracts and Property Management

SUBTITLE B—Other Provisions Relating to Public Contracts

50 Public Contracts, Department of Labor (Parts 50–1—50–999)

51 Committee for Purchase From People Who Are Blind or Severely
Disabled (Parts 51–1—51–99)

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999)

61 Office of the Assistant Secretary for Veterans Employment and
Training, Department of Labor (Parts 61–1—61–999)

SUBTITLE C—Federal Property Management Regulations System

101 Federal Property Management Regulations (Parts 101–1—101–99)

105 General Services Administration (Parts 105–1—105–999)

109 Department of Energy Property Management Regulations (Parts
109–1—109–99)

114 Department of the Interior (Parts 114–1—114–99)

115 Environmental Protection Agency (Parts 115–1—115–99)

128 Department of Justice (Parts 128–1—128–99)

SUBTITLE D—Other Provisions Relating to Property Manage-
ment [Reserved]

SUBTITLE E—Federal Information Resources Management Regu-
lations System

201 Federal Information Resources Management Regulation (Parts
201–1—201–99) [Reserved]

SUBTITLE F—Federal Travel Regulation System

301 Travel Allowances (Parts 301–1—301–99)

302 Relocation Allowances (Parts 302–1—302–99)
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Chap.
Title 41—Public Contracts and Property Management—Continued

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Parts 303–1—303–2)

304 Payment from a Non-Federal Source for Travel Expenses (Parts
304–1—304–99)

Title 42—Public Health

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199)

IV Health Care Financing Administration, Department of Health
and Human Services (Parts 400—499)

V Office of Inspector General-Health Care, Department of Health
and Human Services (Parts 1000—1999)

Title 43—Public Lands: Interior

SUBTITLE A—Office of the Secretary of the Interior (Parts 1—199)

SUBTITLE B—Regulations Relating to Public Lands

I Bureau of Reclamation, Department of the Interior (Parts 200—
499)

II Bureau of Land Management, Department of the Interior (Parts
1000—9999)

III Utah Reclamation Mitigation and Conservation Commission
(Parts 10000—10005)

Title 44—Emergency Management and Assistance

I Federal Emergency Management Agency (Parts 0—399)

IV Department of Commerce and Department of Transportation
(Parts 400—499)

Title 45—Public Welfare

SUBTITLE A—Department of Health and Human Services (Parts
1—199)

SUBTITLE B—Regulations Relating to Public Welfare

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and
Human Services (Parts 200—299)

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families,
Department of Health and Human Services (Parts 300—399)

IV Office of Refugee Resettlement, Administration for Children and
Families Department of Health and Human Services (Parts
400—499)

V Foreign Claims Settlement Commission of the United States,
Department of Justice (Parts 500—599)

VI National Science Foundation (Parts 600—699)

VII Commission on Civil Rights (Parts 700—799)

VIII Office of Personnel Management (Parts 800—899)
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Chap.
Title 45—Public Welfare—Continued

X Office of Community Services, Administration for Children and
Families, Department of Health and Human Services (Parts
1000—1099)

XI National Foundation on the Arts and the Humanities (Parts
1100—1199)

XII ACTION (Parts 1200—1299)

XIII Office of Human Development Services, Department of Health
and Human Services (Parts 1300—1399)

XVI Legal Services Corporation (Parts 1600—1699)

XVII National Commission on Libraries and Information Science
(Parts 1700—1799)

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899)

XXI Commission on Fine Arts (Parts 2100—2199)

XXII Christopher Columbus Quincentenary Jubilee Commission
(Parts 2200—2299)

XXIII Arctic Research Commission (Part 2301)

XXIV James Madison Memorial Fellowship Foundation (Parts 2400—
2499)

XXV Corporation for National and Community Service (Parts 2500—
2599)

Title 46—Shipping

I Coast Guard, Department of Transportation (Parts 1—199)

II Maritime Administration, Department of Transportation (Parts
200—399)

IV Federal Maritime Commission (Parts 500—599)

Title 47—Telecommunication

I Federal Communications Commission (Parts 0—199)

II Office of Science and Technology Policy and National Security
Council (Parts 200—299)

III National Telecommunications and Information Administration,
Department of Commerce (Parts 300—399)

Title 48—Federal Acquisition Regulations System

1 Federal Acquisition Regulation (Parts 1—99)

2 Department of Defense (Parts 200—299)

3 Department of Health and Human Services (Parts 300—399)

4 Department of Agriculture (Parts 400—499)

5 General Services Administration (Parts 500—599)

6 Department of State (Parts 600—699)

7 Agency for International Development (Parts 700—799)

8 Department of Veterans Affairs (Parts 800—899)

9 Department of Energy (Parts 900—999)

10 Department of the Treasury (Parts 1000—1099)

12 Department of Transportation (Parts 1200—1299)
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Chap.
Title 48—Federal Acquisition Regulations System—Continued

13 Department of Commerce (Parts 1300—1399)

14 Department of the Interior (Parts 1400—1499)

15 Environmental Protection Agency (Parts 1500—1599)

16 Office of Personnel Management Federal Employees Health Ben-
efits Acquisition Regulation (Parts 1600—1699)

17 Office of Personnel Management (Parts 1700—1799)

18 National Aeronautics and Space Administration (Parts 1800—
1899)

19 United States Information Agency (Parts 1900—1999)

20 Nuclear Regulatory Commission (Parts 2000—2099)

21 Office of Personnel Management, Federal Employees Group Life
Insurance Federal Acquisition Regulation (Parts 2100—2199)

23 Social Security Administration (Parts 2300—2399)

24 Department of Housing and Urban Development (Parts 2400—
2499)

25 National Science Foundation (Parts 2500—2599)

28 Department of Justice (Parts 2800—2899)

29 Department of Labor (Parts 2900—2999)

34 Department of Education Acquisition Regulation (Parts 3400—
3499)

35 Panama Canal Commission (Parts 3500—3599)

44 Federal Emergency Management Agency (Parts 4400—4499)

51 Department of the Army Acquisition Regulations (Parts 5100—
5199)

52 Department of the Navy Acquisition Regulations (Parts 5200—
5299)

53 Department of the Air Force Federal Acquisition Regulation
Supplement (Parts 5300—5399)

54 Defense Logistics Agency, Department of Defense (Part 5452)

57 African Development Foundation (Parts 5700—5799)

61 General Services Administration Board of Contract Appeals
(Parts 6100—6199)

63 Department of Transportation Board of Contract Appeals (Parts
6300—6399)

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900—
9999)

Title 49—Transportation

SUBTITLE A—Office of the Secretary of Transportation (Parts 1—
99)

SUBTITLE B—Other Regulations Relating to Transportation

I Research and Special Programs Administration, Department of
Transportation (Parts 100—199)

II Federal Railroad Administration, Department of Transportation
(Parts 200—299)

III Federal Highway Administration, Department of Transportation
(Parts 300—399)
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Chap.
Title 49—Transportation—Continued

IV Coast Guard, Department of Transportation (Parts 400—499)

V National Highway Traffic Safety Administration, Department of
Transportation (Parts 500—599)

VI Federal Transit Administration, Department of Transportation
(Parts 600—699)

VII National Railroad Passenger Corporation (AMTRAK) (Parts
700—799)

VIII National Transportation Safety Board (Parts 800—999)

X Surface Transportation Board, Department of Transportation
(Parts 1000—1399)

Title 50—Wildlife and Fisheries

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199)

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200—
299)

III International Fishing and Related Activities (Parts 300—399)

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499)

V Marine Mammal Commission (Parts 500—599)

VI Fishery Conservation and Management, National Oceanic and
Atmospheric Administration, Department of Commerce (Parts
600—699)

CFR Index and Finding Aids

Subject/Agency Index

List of Agency Prepared Indexes

Parallel Tables of Statutory Authorities and Rules

Acts Requiring Publication in the Federal Register

List of CFR Titles, Chapters, Subchapters, and Parts

Alphabetical List of Agencies Appearing in the CFR
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Alphabetical List of Agencies Appearing in the CFR
(Revised as of June 20, 1997)

CFR Title, Subtitle or
Agency Chapter

ACTION 45, XII
Administrative Committee of the Federal Register 1, I
Advanced Research Projects Agency 32, I
Advisory Commission on Intergovernmental Relations 5, VII
Advisory Committee on Federal Pay 5, IV
Advisory Council on Historic Preservation 36, VIII
African Development Foundation 22, XV

Federal Acquisition Regulation 48, 57
Agency for International Development 22, II

Federal Acquisition Regulation 48, 7
Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Agriculture Department

Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Animal and Plant Health Inspection Service 7, III; 9, I
Commodity Credit Corporation 7, XIV
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Economic Research Service 7, XXXVII
Energy, Office of 7, XXIX
Environmental Quality, Office of 7, XXXI
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 4
Federal Crop Insurance Corporation 7, IV
Finance and Management, Office of 7, XXX
Food and Consumer Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Forest Service 36, II
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Information Resources Management, Office of 7, XXVII
Inspector General, Office of 7, XXVI
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
Natural Resources Conservation Service 7, VI
Operations, Office of 7, XXVIII
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Secretary of Agriculture, Office of 7, Subtitle A
Transportation, Office of 7, XXXIII
World Agricultural Outlook Board 7, XXXVIII

Air Force Department 32, VII
Federal Acquisition Regulation Supplement 48, 53

Alaska Natural Gas Transportation System, Office of the
Federal Inspector

10, XV

Alcohol, Tobacco and Firearms, Bureau of 27, I
AMTRAK 49, VII
American Battle Monuments Commission 36, IV
American Indians, Office of the Special Trustee 25, VII
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CFR Title, Subtitle or
Agency Chapter

Animal and Plant Health Inspection Service 7, III; 9, I
Appalachian Regional Commission 5, IX
Architectural and Transportation Barriers Compliance Board 36, XI
Arctic Research Commission 45, XXIII
Armed Forces Retirement Home 5, XI
Arms Control and Disarmament Agency, United States 22, VI
Army Department 32, V

Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 51

Assassination Records Review Board 36, XIV
Benefits Review Board 20, VII
Bilingual Education and Minority Languages Affairs, Office of 34, V
Blind or Severely Disabled, Committee for Purchase From

People Who Are
41, 51

Board for International Broadcasting 22, XIII
Census Bureau 15, I
Central Intelligence Agency 32, XIX
Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Christopher Columbus Quincentenary Jubilee Commission 45, XXII
Civil Rights, Commission on 45, VII
Civil Rights, Office for 34, I
Coast Guard 33, I; 46, I; 49, IV
Commerce Department 44, IV

Census Bureau 15, I‘
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Emergency Management and Assistance 44, IV
Export Administration, Bureau of 15, VII
Federal Acquisition Regulation 48, 13
Fishery Conservation and Management 50, VI
Foreign-Trade Zones Board 15, IV
International Trade Administration 15, III; 19, III
National Institute of Standards and Technology 15, II
National Marine Fisheries Service 50, II, IV
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Telecommunications and Information

Administration
15, XXIII; 47, III

National Weather Service 15, IX
Patent and Trademark Office 37, I
Productivity, Technology and Innovation, Assistant

Secretary for
37, IV

Secretary of Commerce, Office of 15, Subtitle A
Technology, Under Secretary for 37, V
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV

Commercial Space Transportation 14, III
Commodity Credit Corporation 7, XIV
Commodity Futures Trading Commission 5, XLI; 17, I
Community Planning and Development, Office of Assistant

Secretary for
24, V, VI

Community Services, Office of 45, X
Comptroller of the Currency 12, I
Construction Industry Collective Bargaining Commission 29, IX
Consumer Product Safety Commission 5, LXXI; 16, II
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Copyright Office 37, II
Cost Accounting Standards Board 48, 99
Council on Environmental Quality 40, V
Customs Service, United States 19, I
Defense Contract Audit Agency 32, I
Defense Department 5, XXVI; 32, Subtitle A

Advanced Research Projects Agency 32, I
Air Force Department 32, VII
Army Department 32, V; 33, II; 36, III, 48,

51
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CFR Title, Subtitle or
Agency Chapter

Defense Intelligence Agency 32, I
Defense Logistics Agency 32, I, XII; 48, 54
Defense Mapping Agency 32, I
Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 2
Navy Department 32, VI; 48, 52
Secretary of Defense, Office of 32, I

Defense Contract Audit Agency 32, I
Defense Intelligence Agency 32, I
Defense Logistics Agency 32, XII; 48, 54
Defense Mapping Agency 32, I
Defense Nuclear Facilities Safety Board 10, XVII
Delaware River Basin Commission 18, III
Drug Enforcement Administration 21, II
East-West Foreign Trade Board 15, XIII
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Economic Research Service 7, XXXVII
Education, Department of 5, LIII

Bilingual Education and Minority Languages Affairs, Office
of

34, V

Civil Rights, Office for 34, I
Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Federal Acquisition Regulation 48, 34
Postsecondary Education, Office of 34, VI
Secretary of Education, Office of 34, Subtitle A
Special Education and Rehabilitative Services, Office of 34, III
Vocational and Adult Education, Office of 34, IV

Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Employees’ Compensation Appeals Board 20, IV
Employees Loyalty Board 5, V
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Endangered Species Committee 50, IV
Energy, Department of 5, XXIII; 10, II, III, X

Federal Acquisition Regulation 48, 9
Federal Energy Regulatory Commission 5, XXIV; 18, I
Property Management Regulations 41, 109

Energy, Office of 7, XXIX
Engineers, Corps of 33, II; 36, III
Engraving and Printing, Bureau of 31, VI
Enrichment Corporation, United States 10, XI
Environmental Protection Agency 5, LIV; 40, I

Federal Acquisition Regulation 48, 15
Property Management Regulations 41, 115

Environmental Quality, Office of 7, XXXI
Equal Employment Opportunity Commission 5, LXII; 29, XIV
Equal Opportunity, Office of Assistant Secretary for 24, I
Executive Office of the President 3, I

Administration, Office of 5, XV
Environmental Quality, Council on 40, V
Management and Budget, Office of 25, III, LXXVII; 48, 99
National Drug Control Policy, Office of 21, III
National Security Council 32, XXI; 47, 2
Presidential Documents 3
Science and Technology Policy, Office of 32, XXIV; 47, II
Trade Representative, Office of the United States 15, XX

Export Administration, Bureau of 15, VII
Export-Import Bank of the United States 5, LII; 12, IV
Family Assistance, Office of 45, II
Farm Credit Administration 5, XXXI; 12, VI
Farm Credit System Insurance Corporation 5, XXX; 12, XIV
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 1
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CFR Title, Subtitle or
Agency Chapter

Federal Aviation Administration 14, I
Commercial Space Transportation 14, III

Federal Claims Collection Standards 4, II
Federal Communications Commission 5, XXIX; 47, I
Federal Contract Compliance Programs, Office of 41, 60
Federal Crop Insurance Corporation 7, IV
Federal Deposit Insurance Corporation 5, XXII; 12, III
Federal Election Commission 11, I
Federal Emergency Management Agency 44, I

Federal Acquisition Regulation 48, 44
Federal Employees Group Life Insurance Federal Acquisition

Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Federal Energy Regulatory Commission 5, XXIV; 18, I
Federal Financial Institutions Examination Council 12, XI
Federal Financing Bank 12, VIII
Federal Highway Administration 23, I, II; 49, III
Federal Home Loan Mortgage Corporation 1, IV
Federal Housing Enterprise Oversight Office 12, XVII
Federal Housing Finance Board 12, IX
Federal Inspector for the Alaska Natural Gas Transportation

System, Office of
10, XV

Federal Labor Relations Authority, and General Counsel of
the Federal Labor Relations Authority

5, XIV; 22, XIV

Federal Law Enforcement Training Center 31, VII
Federal Maritime Commission 46, IV
Federal Mediation and Conciliation Service 29, XII
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII
Federal Pay, Advisory Committee on 5, IV
Federal Prison Industries, Inc. 28, III
Federal Procurement Policy Office 48, 99
Federal Property Management Regulations 41, 101
Federal Property Management Regulations System 41, Subtitle C
Federal Railroad Administration 49, II
Federal Register, Administrative Committee of 1, I
Federal Register, Office of 1, II
Federal Reserve System 12, II

Board of Governors 5, LVIII
Federal Retirement Thrift Investment Board 5, VI, LXXVI
Federal Service Impasses Panel 5, XIV
Federal Trade Commission 5, XLVII; 16, I
Federal Transit Administration 49, VI
Federal Travel Regulation System 41, Subtitle F
Finance and Management, Office of 7, XXX
Fine Arts, Commission on 45, XXI
Fiscal Service 31, II
Fish and Wildlife Service, United States 50, I, IV
Fishery Conservation and Management 50, VI
Food and Drug Administration 21, I
Food and Consumer Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Foreign Assets Control, Office of 31, V
Foreign Claims Settlement Commission of the United States 45, V
Foreign Service Grievance Board 22, IX
Foreign Service Impasse Disputes Panel 22, XIV
Foreign Service Labor Relations Board 22, XIV
Foreign-Trade Zones Board 15, IV
Forest Service 36, II
General Accounting Office 4, I, II
General Services Administration 5, LVII

Contract Appeals, Board of 48, 61
Federal Acquisition Regulation 48, 5
Federal Property Management Regulations System 41, 101, 105
Federal Travel Regulation System 41, Subtitle F
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303
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CFR Title, Subtitle or
Agency Chapter

Relocation Allowances 41, 302
Travel Allowances 41, 301

Geological Survey 30, IV
Government Ethics, Office of 5, XVI
Government National Mortgage Association 24, III
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Great Lakes Pilotage 46, III
Harry S. Truman Scholarship Foundation 45, XVIII
Health and Human Services, Department of 5, XLV; 45, Subtitle A

Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Community Services, Office of 45, X
Family Assistance, Office of 45, II
Federal Acquisition Regulation 48, 3
Food and Drug Administration 21, I
Health Care Financing Administration 42, IV
Human Development Services, Office of 45, XIII
Indian Health Service 25, V
Inspector General (Health Care), Office of 42, V
Public Health Service 42, I
Refugee Resettlement, Office of 45, IV

Health Care Financing Administration 42, IV
Housing and Urban Development, Department of 5, LXV; 24, Subtitle B

Community Planning and Development, Office of Assistant
Secretary for

24, V, VI

Equal Opportunity, Office of Assistant Secretary for 24, I
Federal Acquisition Regulation 48, 24
Federal Housing Enterprise Oversight, Office of 12, XVII
Government National Mortgage Association 24, III
Housing—Federal Housing Commissioner, Office of

Assistant Secretary for
24, II, VIII, X, XX

Inspector General, Office of 24, XII
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Secretary, Office of 24, Subtitle A, VII

Housing—Federal Housing Commissioner, Office of Assistant
Secretary for

24, II, VIII, X, XX

Human Development Services, Office of 45, XIII
Immigration and Naturalization Service 8, I
Independent Counsel, Office of 28, VII
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Indian Health Service 25, V
Information Agency, United States 22, V

Federal Acquisition Regulation 48, 19
Information Resources Management, Office of 7, XXVII
Information Security Oversight Office, National Archives and

Records Administration
32, XX

Inspector General
Agriculture Department 7, XXVI
Health and Human Services Department 42, V
Housing and Urban Development Department 24, XII

Institute of Peace, United States 22, XVII
Inter-American Foundation 5, LXIII; 22, X
Intergovernmental Relations, Advisory Commission on 5, VII
Interior Department

American Indians, Office of the Special Trustee 25, VII
Endangered Species Committee 50, IV
Federal Acquisition Regulation 48, 14
Federal Property Management Regulations System 41, 114
Fish and Wildlife Service, United States 50, I, IV
Geological Survey 30, IV
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Land Management, Bureau of 43, II
Minerals Management Service 30, II
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CFR Title, Subtitle or
Agency Chapter

Mines, Bureau of 30, VI
National Indian Gaming Commission 25, III
National Park Service 36, I
Reclamation, Bureau of 43, I
Secretary of the Interior, Office of 43, Subtitle A
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII

Internal Revenue Service 26, I
International Boundary and Water Commission, United States

and Mexico, United States Section
22, XI

International Development, Agency for 22, II
Federal Acquisition Regulation 48, 7

International Development Cooperation Agency, United
States

22, XII

International Development, Agency for 22, II; 48, 7
Overseas Private Investment Corporation 5, XXXIII; 22, VII

International Fishing and Related Activities 50, III
International Investment, Office of 31, VIII
International Joint Commission, United States and Canada 22, IV
International Organizations Employees Loyalty Board 5, V
International Trade Administration 15, III; 19, III
International Trade Commission, United States 19, II
Interstate Commerce Commission 5, XL
James Madison Memorial Fellowship Foundation 45, XXIV
Japan–United States Friendship Commission 22, XVI
Joint Board for the Enrollment of Actuaries 20, VIII
Justice Department 5, XXVIII; 28, I

Drug Enforcement Administration 21, II
Federal Acquisition Regulation 48, 28
Federal Claims Collection Standards 4, II
Federal Prison Industries, Inc. 28, III
Foreign Claims Settlement Commission of the United

States
45, V

Immigration and Naturalization Service 8, I
Offices of Independent Counsel 28, VI
Prisons, Bureau of 28, V
Property Management Regulations 41, 128

Labor Department 5, XLII
Benefits Review Board 20, VII
Employees’ Compensation Appeals Board 20, IV
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Federal Acquisition Regulation 48, 29
Federal Contract Compliance Programs, Office of 41, 60
Federal Procurement Regulations System 41, 50
Labor-Management Standards, Office of 29, II, IV
Mine Safety and Health Administration 30, I
Occupational Safety and Health Administration 29, XVII
Pension and Welfare Benefits Administration 29, XXV
Public Contracts 41, 50
Secretary of Labor, Office of 29, Subtitle A
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Wage and Hour Division 29, V
Workers’ Compensation Programs, Office of 20, I

Labor-Management Standards, Office of 29, II, IV
Land Management, Bureau of 43, II
Legal Services Corporation 45, XVI
Library of Congress 36, VII

Copyright Office 37, II
Management and Budget, Office of 5, III, LXXVII; 48, 99
Marine Mammal Commission 50, V
Maritime Administration 46, II
Merit Systems Protection Board 5, II
Micronesian Status Negotiations, Office for 32, XXVII
Mine Safety and Health Administration 30, I
Minerals Management Service 30, II
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Agency Chapter

Mines, Bureau of 30, VI
Minority Business Development Agency 15, XIV
Miscellaneous Agencies 1, IV
Monetary Offices 31, I
National Aeronautics and Space Administration 5, LIX; 14, V

Federal Acquisition Regulation 48, 18
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
National Archives and Records Administration 5, LXVI; 36, XII

Information Security Oversight Office 32, XX
National Bureau of Standards 15, II
National Capital Planning Commission 1, IV
National Commission for Employment Policy 1, IV
National Commission on Libraries and Information Science 45, XVII
National and Community Service, Corporation for 45, XXV
National Council on Disability 34, XII
National Credit Union Administration 12, VII
National Drug Control Policy, Office of 21, III
National Foundation on the Arts and the Humanities 45, XI
National Highway Traffic Safety Administration 23, II, III; 49, V
National Indian Gaming Commission 25, III
National Institute for Literacy 34, XI
National Institute of Standards and Technology 15, II
National Labor Relations Board 5, LXI; 29, I
National Marine Fisheries Service 50, II, IV
National Mediation Board 29, X
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Park Service 36, I
National Railroad Adjustment Board 29, III
National Railroad Passenger Corporation (AMTRAK) 49, VII
National Science Foundation 5, XLIII; 45, VI

Federal Acquisition Regulation 48, 25
National Security Council 32, XXI
National Security Council and Office of Science and

Technology Policy
47, II

National Telecommunications and Information
Administration

15, XXIII; 47, III

National Transportation Safety Board 49, VIII
National Weather Service 15, IX
Natural Resources Conservation Service 7, VI
Navajo and Hopi Indian Relocation, Office of 25, IV
Navy Department 32, VI

Federal Acquisition Regulation 48, 52
Neighborhood Reinvestment Corporation 24, XXV
Northeast Dairy Compact Commission 7, XIII
Nuclear Regulatory Commission 5, XLVIII; 10, I

Federal Acquisition Regulation 48, 20
Occupational Safety and Health Administration 29, XVII
Occupational Safety and Health Review Commission 29, XX
Offices of Independent Counsel 28, VI
Operations Office 7, XXVIII
Overseas Private Investment Corporation 5, XXXIII; 22, VII
Panama Canal Commission 48, 35
Panama Canal Regulations 35, I
Patent and Trademark Office 37, I
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Peace Corps 22, III
Pennsylvania Avenue Development Corporation 36, IX
Pension and Welfare Benefits Administration 29, XXV
Pension Benefit Guaranty Corporation 29, XL
Personnel Management, Office of 5, I, XXXV; 45, VIII

Federal Acquisition Regulation 48, 17
Federal Employees Group Life Insurance Federal

Acquisition Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
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CFR Title, Subtitle or
Agency Chapter

Postal Rate Commission 5, XLVI; 39, III
Postal Service, United States 5, LX; 39, I
Postsecondary Education, Office of 34, VI
President’s Commission on White House Fellowships 1, IV
Presidential Commission on the Assignment of Women in the

Armed Forces
32, XXIX

Presidential Documents 3
Prisons, Bureau of 28, V
Productivity, Technology and Innovation, Assistant

Secretary
37, IV

Public Contracts, Department of Labor 41, 50
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Public Health Service 42, I
Railroad Retirement Board 20, II
Reclamation, Bureau of 43, I
Refugee Resettlement, Office of 45, IV
Regional Action Planning Commissions 13, V
Relocation Allowances 41, 302
Research and Special Programs Administration 49, I
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Saint Lawrence Seaway Development Corporation 33, IV
Science and Technology Policy, Office of 32, XXIV
Science and Technology Policy, Office of, and National

Security Council
47, II

Secret Service 31, IV
Securities and Exchange Commission 17, II
Selective Service System 32, XVI
Small Business Administration 13, I
Smithsonian Institution 36, V
Social Security Administration 20, III; 48, 23
Soldiers’ and Airmen’s Home, United States 5, XI
Special Counsel, Office of 5, VIII
Special Education and Rehabilitative Services, Office of 34, III
State Department 22, I

Federal Acquisition Regulation 48, 6
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII
Surface Transportation Board 49, X
Susquehanna River Basin Commission 18, VIII
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV
Technology, Under Secretary for 37, V
Tennessee Valley Authority 5, LXIX; 18, XIII
Thrift Depositor Protection Oversight Board 12, XV
Thrift Supervision Office, Department of the Treasury 12, V
Trade Representative, United States, Office of 15, XX
Transportation, Department of 5, L

Coast Guard 33, I; 46, I; 49, IV
Commercial Space Transportation 14, III
Contract Appeals, Board of 48, 63
Emergency Management and Assistance 44, IV
Federal Acquisition Regulation 48, 12
Federal Aviation Administration 14, I
Federal Highway Administration 23, I, II; 49, III
Federal Railroad Administration 49, II
Federal Transit Administration 49, VI
Maritime Administration 46, II
National Highway Traffic Safety Administration 23, II, III; 49, V
Research and Special Programs Administration 49, I
Saint Lawrence Seaway Development Corporation 33, IV
Secretary of Transportation, Office of 14, II; 49, Subtitle A
Surface Transportation Board 49, X

Transportation, Office of 7, XXXIII
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CFR Title, Subtitle or
Agency Chapter

Travel Allowances 41, 301
Treasury Department 5, XXI; 17, IV

Alcohol, Tobacco and Firearms, Bureau of 27, I
Community Development Financial Institutions Fund 12, XVIII
Comptroller of the Currency 12, I
Customs Service, United States 19, I
Engraving and Printing, Bureau of 31, VI
Federal Acquisition Regulation 48, 10
Federal Law Enforcement Training Center 31, VII
Fiscal Service 31, II
Foreign Assets Control, Office of 31, V
Internal Revenue Service 26, I
International Investment, Office of 31, VIII
Monetary Offices 31, I
Secret Service 31, IV
Secretary of the Treasury, Office of 31, Subtitle A
Thrift Supervision, Office of 12, V

Truman, Harry S. Scholarship Foundation 45, XVIII
United States and Canada, International Joint Commission 22, IV
United States and Mexico, International Boundary and Water

Commission, United States Section
22, XI

United States Enrichment Corporation 10, XI
Utah Reclamation Mitigation and Conservation Commission 43, III
Veterans Affairs Department 38, I

Federal Acquisition Regulation 48, 8
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Vice President of the United States, Office of 32, XXVIII
Vocational and Adult Education, Office of 34, IV
Wage and Hour Division 29, V
Water Resources Council 18, VI
Workers’ Compensation Programs, Office of 20, I
World Agricultural Outlook Board 7, XXXVIII
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Redesignation Table No. 1
At 55 FR 27428, July 2, 1990, a document was published restructuring part 1228

of chapter XII. For the convenience of the user, the following Derivation Table
shows the relationship of the new regulations to the old regulations.

REDESIGNATION TABLE

New section Old section

1228.1 1228.1
1228.10 1228.10
1228.12 1228.12
1228.20(a) 1228.30
1228.20(b) 1228.60
1228.22 1228.12
1228.22(a)
1228.22(b) 1228.12(a)
1228.22(c)
1228.22(d) 1228.12(b)
1228.22(e) 1228.12(c)
1228.22(f) 1228.12(d)
1228.24(a) 1228.20(a)
1228.24(b) 1228.20(b)
1228.24(b)(1) 1228.20(b)(1)
1228.24(b)(2) 1228.20(b)(3)
1228.24(b)(3) 1228.20(b)(4)
1228.24(b)(4) 1228.20(b)(5)
1228.24(c) 1228.20(c)
1228.26(a)
1228.26(a)(1) 1228.20(b)
1228.26(a)(2) 1228.20(b)(6)
1228.26(b) 1228.20(d)
1228.26(c) 1228.20(e)
1228.28(a)
1228.28(b)(1)
1228.28(b)(2)
1228.28(b)(3)
1228.28 (b)(4) through (b)(7) 1228.32(b)
1228.28(b)(8)(i) 1228.32(c)
1228.28(b)(8)(ii) 1228.32(d)
1228.28(c) 1228.34(a)
1228.28(c)(1) 1228.34(b)
1228.28(c)(2) 1228.34(c)
1228.30(a)
1228.30(b)
1228.30(c) 1228.34(d)
1228.30(d) 1228.64
1228.30(e)
1228.32 1228.70
1228.40 1228.22, 1228.22(a)(1) and

1228.22(a)(2)
1228.42(a) 1228.22(a)(3)
1228.42(b) 1228.22(a)(4)

REDESIGNATION TABLE—CONTINUED

New section Old section

1228.42(c) 1228.22(a)(5)
1228.44 1228.22(b)
1228.46 1228.22(c)
1228.50 1228.22(h) and 1228.66
1228.50(a)
1228.50(a)(1)
1228.50(a)(2)
1228.50(a)(3)
1228.50(a)(4) 1228.20(a), 1228.20(h), and

1228.66
1228.50(b)
1228.50(c)
1228.50(c)(1) 1228.20(g)(1)
1228.50(c)(2) 1228.20(g)(2)
1228.50(c)(3) 1228.20(g)(3)
1228.50(c)(4)
1228.50(d) 1228.20(b)(6)
1228.52 1228.68
1228.54 (a) through (f) 1228.72
1228.54(g)
1228.56 1228.34(e)
1228.58(a) 1228.74(a)
1228.58(b) 1228.74(b)
1228.58(c) 1228.74(d)
1228.60 1228.74(c)
1228.70
1228.72
1228.74
1228.76
1228.92(a) 1228.92(a)
1228.92(b) 1228.92(b)
1228.92(b)(1) 1228.92(b)(1)
1228.92(b)(2) 1228.92(b)(2)
1228.92(d) 1228.92(d)
1228.94 1228.94
1228.100 1228.100
1228.102 1228.102
1228.104 (a) through (a)(4) 1228.104
1228.104(a)(5)
1228.124 1228.124
1228.136 1228.136
1228.152(a)(1)(i) 1228.152(a)(1)(i)
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Redesignation Table No. 2
At 56 FR 959, January 10, 1991, the following sections in part 1152 were redesig-

nated as set forth in the table below:

REDESIGNATION TABLE

Old section New section

1152.735–401 1152.735–402
1152.735–402 1152.735–403
1152.735–403 1152.735–404
1152.735–404 1152.735–406
1152.735–405 1152.735–407

REDESIGNATION TABLE—CONTINUED

Old section New section

1152.735–407 1152.735–409
1152.735–408 1152.735–410
1152.735–409 1152.735–411
1152.735–410 1152.735–412
1152.735–411 1152.735–413
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List of CFR Sections Affected
All changes in this volume of the Code of Federal Regulations which

were made by documents published in the FEDERAL REGISTER since Jan-
uary 1, 1986, are enumerated in the following list. Entries indicate the
nature of the changes effected. Page numbers refer to FEDERAL REGISTER
pages. The user should consult the entries for chapters and parts as well
as sections for revisions.

For the period before January 1, 1986, see the ‘‘List of CFR Sections
Affected, 1949–1963, 1964–1972, and 1973–1985’’ published in seven separate
volumes.

1986
36 CFR 51 FR

Page

Chapter IV
406 Added ............................... 4577, 4579
406.103 Corrected............................ 7543
406.150 (c) corrected........................ 7543
406.170 (c) revised ........................... 4577
Chapter VII
701.3 Revised ................................ 22073
701.4 Amended .............................. 22073
701.5 Revised ................................ 22073
701.6 Amended .............................. 22073
701.9 Amended .............................. 22073
701.13 Revised ............................... 22073
701.14 Revised ............................... 22073
701.15 Revised ............................... 22073
701.16 (b) amended......................... 22073
701.17 Revised ............................... 22074
701.20 Revised ............................... 22074
701.21 Revised ............................... 22074
701.23 Revised ............................... 22074
701.24 Revised ............................... 22074
701.25 Revised ............................... 22074
701.26 Revised ............................... 22074
701.27 Revised ............................... 22074
701.28 Revised ............................... 22074
701.29 Revised ............................... 22075
701.30 Revised ............................... 22075
701.31 Amended............................. 22075
701.32 Revised ............................... 22075

Correctly designated ...................23537
701.33 (b) revised ........................... 22075
701.34 Revised ............................... 22075
701.35 (b) amended ........................ 22075
703.6 (a)(2) amended ...................... 22076

36 CFR—Continued 51 FR
Page

Chapter VIII
800 Revised ................................... 31118
812 Added; eff. 8–22–86 ........... 22893, 22896
812.170 (c) revised; eff. 8–22–

86.............................................. 22893
Chapter IX
904 Revised ............................. 7014, 7022
909 Added; eff. 8–22–86 ........... 22894, 22896
909.170 (c) revised; eff. 8–22–

86.............................................. 22894
Chapter X
Chapter X Chapter vacated........... 23056
1000 Redesignated as 45 Part 2105

and nomenclature change .........23056
1002 Redesignated as 45 Part 2106

and nomenclature change .........23056
Chapter XI
1150.41 (f) through (i) amend-

ed ............................................. 18789
1153 Revised ................................. 17734
1155.3 (b)(1) revised; (b)(4)(i) re-

moved; (b)(4) (ii) through (iv)
redesignated as (b)(4) (i)
through (iii); new (b)(4)(i) re-
vised......................................... 36804

Chapter XII
1228.22 (b) list amended ................. 23538
1228.74 (b) revised.......................... 23538
1228.92 (e) revised.......................... 23538
1228.104 (b) revised ........................ 23538
1228.162 (a) revised ........................ 23538
1236.8 (a) amended......................... 23538
1239 Removed ............................... 23538
1250.34 Revised ............................. 23416
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36 CFR (7–1–97 Edition)

36 CFR—Continued 51 FR
Page

Chapter XII —Continued
1250.38 Revised ............................. 23416
1250.44 Revised ............................. 23416
1250.58 (b) revised.......................... 23416
1254.20 (a) revised.......................... 17187
1254.26 Added ................................ 17187
1254.27 Added ................................ 31617
1254.42 Redesignated as 1254.44

and (c) amended; new 1254.42
redesignated from 1254.44 .......... 22076

1254.44 Redesignated from 1254.42
and (c) amended ........................ 22076

1254.48 Removed; new 1254.48 re-
designated from 1254.56 ............. 22076

1254.50 Removed; new 1254.50 re-
designated from 1254.58 ............. 22076

1254.52 Removed ........................... 22076
1254.54 Removed ........................... 22076
1254.56 Redesignated as

1254.48....................................... 22076
1254.58 Redesignated as

1254.50....................................... 22076
1254.71 Added ................................ 17187
1258.12 (c)(1) revised ...................... 17188
1260.1 Revised ............................... 22076
1260.2 Removed............................. 22076
1260.10 Revised ............................. 22076
1260.12 Introductory text re-

vised......................................... 22077
1260.20—1260.22 (Subpart B) Re-

moved ...................................... 22077
1275 Added ..................................... 7230
1275.44 (b) corrected........................ 8671
1275.54 Heading corrected............... 8671

1987
36 CFR 52 FR

Page

Chapter VII
701.34 Revised ............................... 34383
702.3 Revised ................................... 672
702.4 Redesignated as 702.5 and re-

vised; new 702.4 added................... 672
702.5 Redesignated as 702.6; new

702.5 redesignated from 702.4
and revised .................................. 672

702.6 Redesignated as 702.7; new
702.6 redesignated from
702.5............................................. 672

Revised...........................................673
702.7 Redesignated as 702.8; new

702.7 redesignated from
702.6............................................. 672

Revised...........................................673

36 CFR—Continued 52 FR
Page

Chapter VII —Continued
702.8 Redesignated as 702.9; new

702.8 redesignated from
702.7............................................. 672

Revised...........................................673
702.9 Redesignated as 702.10; new

702.9 redesignated from
702.8............................................. 672

702.10 Redesignated as 702.11; new
702.10 redesignated from
702.9............................................. 672

702.11 Redesignated as 702.12; new
702.11 redesignated from
702.10 ........................................... 672

702.12 Redesignated as 702.13; new
702.12 redesignated from
702.11 ........................................... 672

702.13 Redesignated as 702.14; new
702.13 redesignated from
702.12 ........................................... 672

702.14 Redesignated as 702.15; new
702.14 redesignated from
702.13 ........................................... 672

Revised...........................................673
702.15 Redesignated from

702.14 ........................................... 672
Revised...........................................673

Chapter VIII
800.6 (a)(2) and (c)(2) cor-

rected....................................... 25376
800.10 Introductory text designa-

tion (a) correctly re-
moved ...................................... 25376

800.12 (a) corrected........................ 25376
Chapter IX
902 Authority citation re-

vised......................................... 26677
902.80 (b) revised ........................... 26677
902.81 Revised ............................... 26677
902.82 Revised ............................... 26677
902.83 Revised ............................... 26679
903 Authority citation re-

vised......................................... 34384
903.11 Redesignated as 903.12; new

903.11 added; interim ................. 34384
Confirmed....................................39224

903.12 Redesignated as 903.13; new
903.12 redesignated from 903.11;
interim..................................... 34384

Confirmed....................................39224
903.13 Redesignated from 903.12;

interim..................................... 34384
Confirmed....................................39224

904 Authority citation re-
vised......................................... 48021

Revised; eff. 4–2–89 .......................48022
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List of CFR Sections Affected

36 CFR—Continued 52 FR
Page

Chapter IX —Continued
904.1 Heading revised; (a) and (b)

redesignated as (a) (1) and (2);
introductory text designated
as new (a) introductory text;
new (a) heading and (b)
added........................................ 48021

Chapter XI
1120.2 (h) through (o) added; in-

terim........................................ 43195
1120.25 Amended; interim ............. 43195
1120.51 (a) revised; (b) and (c) re-

designated as (e) and (f); new
(e) (1), (3) and (4) removed; new
(e) (2) and (5) through (8) redes-
ignated as (e) (3) through (7);
new (b), (c), (d), (e) (1) and (2)
and (g) added; new (f) amended;
interim..................................... 43195

1120.53 (b) and (c) redesignated as
(c) and (e); new (c) revised; new
(e) amended; new (b) and (d)
added; interim .......................... 43196

1154 Added; eff. 7–6–87 .................... 16380
1155 Revised ................................. 47718
Chapter XII
1220.14 Amended ........................... 34134
1228 Authority citation re-

vised......................................... 34134
1228.32 Revised ............................. 34134
1228.34 Revised ............................. 34134
1228.36 Removed ........................... 34134
1228.190 Revised ............................ 34134
1228.192 Removed.......................... 34135
1232.4 Revised .................................. 948
1250.12 Revised ............................. 29519
1250.30 Revised ............................. 29519
1250.38 Removed ........................... 29519
1250.40 Removed ........................... 29519
1250.42 Removed ........................... 29519
1250.44 Removed ........................... 29519
1250.46 Removed ........................... 29519
1250.37—1250.46 (Subpart D)

Added ....................................... 29519
1250.50—1250.60 (Subpart D) Re-

designated as Subpart E............ 29519
1250.50—1250.60 (Subpart E) Re-

designated from Subpart
D .............................................. 29519

1250.70 (Subpart E) Redesignated
as Subpart F ............................. 29519

1250.70 (Subpart F) Redesignated
from Subpart E ......................... 29519

1250.80 (Subpart F) Redesignated
as Subpart G ............................. 29519

36 CFR—Continued 52 FR
Page

Chapter XII —Continued
1250.80 (Subpart G) Redesignated

from Subpart F ......................... 29519
1250.50 (a) amended ....................... 29521
1250.58 (c) revised.......................... 29521
1250.70 (a)(7) revised...................... 29521
1253.1 Revised ............................... 23821
1253.3 (b) through (g) revised; (h)

and (i) added ............................. 23821
1253.4 Amended............................. 23821
1253.6 Revised ............................... 23821
1254.70 Revised ............................. 20080
1254.90—1254.102 (Subpart F)

Added ....................................... 20081
1254.92 (a) and (c)(5)(i) cor-

rected....................................... 22415
1254.96 (a)(1) corrected .................. 22415
1254.98 (d) corrected ...................... 22415
1258.2 (c)(7) added.......................... 29521
1258.12 (c)(3) amended ................... 29521
1280.1—1280.8 (Subpart A) Head-

ing added .................................. 23821
1280.1 Revised and transferred to

new Subpart A .......................... 23822
1280.3—1280.8 Added ...................... 23822
1280.10—1280.24 (Subpart A) Re-

designated as (Subpart B) .........23822
1280.12 Revised ............................. 23822
1280.14 Introductory text, (a), and

(b) revised................................. 23822
1280.20 (f) revised .......................... 23823
1280.22 Added ................................ 23823
1280.24 Added ................................ 23823
1280.40—1280.48 (Subpart B) Re-

designated as (Subpart C).......... 23822
1280.42 (a) revised.......................... 23823
1280.44 Revised ............................. 23823
1280.60—1280.62 (Subpart C) Re-

designated as (Subpart D) and
heading revised ........................ 23822

1280.60 Revised ............................. 23823

1988
36 CFR 53 FR

Page

Chapter IV
404 Revised ...................................... 120

Chapter IX
902 Authority citation re-

vised......................................... 10374
902.03 Amended............................. 10374
902.54 (a)(1) revised; (c)

added........................................ 10374
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36 CFR (7–1–97 Edition)

36 CFR—Continued 53 FR
Page

Chapter XI
1150 Authority citation re-

vised......................................... 39473
1150.4 Revised ............................... 39473
1150.12 Revised ............................. 39473
1150.41 Revised ............................. 39474
1150.51 Revised ............................. 39474
1150.52 Redesignated from

1150.53....................................... 39474
1150.53 Redesignated as 1150.52;

new 1150.53 redesignated from
1150.54....................................... 39474

1150.54 Redesignated as
1150.53....................................... 39474

1153 Revised ................................. 19777
1154.160 (d) removed; (e) redesig-

nated as (d) ............................... 24265
1155 Revised ................................. 19780
1190.34 Added ................................ 35510

Chapter XII
1202.50 Revised ............................. 12150
1202.54 Revised ............................. 12150
1207 Added; eff. 10–1–88 ............ 8072, 8087
1208 Added ........................... 25884, 25885
1208.170 (c) revised ........................ 25884
1209 Added; eff. 10–1–88 .........19193, 19204

Nomenclature change; eff. 10–1–
88 ..............................................19194

1209.105 (w) added; eff. 10–1–
88.............................................. 19194

1228.154 Revised ............................ 13408
1228.162 (a) and (b) revised ............. 13409
1254.71 Heading, (a), (c), (d), (e)

and (f) revised............................. 1349
1256.4 Added ................................... 6821
1258.2 (a) revised; (c)(10)

added........................................ 12151
(a) revised....................................23760

1258.11 Added ................................ 12151
1258.12 Revised ............................. 12151

(e) through (i) correctly des-
ignated as (d) through (h) .........16257

(a) revised; (b)(3) amended ...........23760
1258.16 Revised ............................. 12151
1270 Added .................................... 50404

1989
36 CFR 54 FR

Page

Chapter IX
904 Regulations at 52 FR 48021

confirmed; see regulation codi-
fied at 49 CFR 24 .......................... 8912

36 CFR—Continued 54 FR
Page

Chapter XI
1153.2 (a)(10) removed; (a)(11) re-

designated as (a)(10) and re-
vised......................................... 32338

1153.4 (d)(1)(ii) removed; (d)(1)
(iii) through (vi) redesignated
as (d)(1) (ii) through (v); intro-
ductory text, (d)(1) introduc-
tory text and (1), and (i) re-
vised......................................... 32338

1153.6 (a)(2) removed; (a)(3) redes-
ignated as (a)(2) ........................ 32338

1155.1 (d)(11) revised...................... 32338
1155.2 Introductory text, (a)(3),

and (h) revised; (j) removed;
(k) redesignated as (j); new
(j)(1) revised ............................. 32338

1155.3 (a)(2) revised; (a)(4)
added........................................ 32338

1190 Authority citation re-
vised .......................................... 5443

1190.2 (e) removed........................... 5444
1190.3 Amended .............................. 5444
1190.7 Removed; new 1190.7 redes-

ignated from 1190.9 ..................... 5444
1190.8 Removed .............................. 5444
1190.9 Redesignated as 1190.7........... 5444
1190.30—1190.34 (Subpart C) Re-

designated as 1190.30—1190.34
(Subpart B) ................................ 5444

1190.31 Introductory text, (a), (k),
(o), and (p) revised; (b) intro-
ductory text and (1) table, (c),
(d), (e), (f) introductory text
and (2), (g), (h), (i), (l), (m),
(n), (o), (r), (s), (1) table, and
(t) amended; (j), (u), and (v)
added ......................................... 5444

(g) and (t) corrected.....................34977
1190.32 (a), (b) and (c) amended;

(f) removed................................. 5446
1190.33 (a)(4) removed; (a)(2) and

(3) redesignated as (a)(3) and
(4); (a)(1), (2), and new (3), (c)(1),
(2), and (3) amended; (c)(6)(i)
through (vi) revised; new (a)(2)
and (c)(6)(vii) added.................... 5446

1190.40—1190.50 (Subpart C) Re-
designated from 1190.40—
1190.240 (Subpart D) and re-
vised .......................................... 5447

1190.40—1190.240 (Subpart D) Re-
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designated as 1206.50—1206.94
(Subpart D) and revised............. 21544

1206.50—1206.94 (Subpart D) Re-
designated form 1206.50—
1206.94 (Subpart C) and re-
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1280.12 .......................................33904
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1152.735–402 Redesignated as
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1254.4 (d) through (f) redesignated

as (e) through (g); new (d)
added ......................................... 2135
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36 CFR—Continued 56 FR
Page

Chapter XII —Continued
1258.12 Revised ............................... 3777

(b)(1) correctly revised ..................5652
1258.16 Revised ............................... 3777
1280.2 Added ................................... 2137

1992
36 CFR 57 FR

Page

Chapter III
327.30 Appendix C amended .......... 21895,

29220
Chapter XI
1191 Appendix corrected .........1393, 1396
Chapter XII
1202.32 Revised ............................. 22430
1202.100 Revised ............................ 22430
1220.2 Revised ............................... 19807
1220.14 Amended ........................... 19807
1220.34 Revised ............................. 19807
1220.36 Revised ............................. 19807
1228.30 (b)(3) revised...................... 22432
1228.74 Revised ............................. 22432
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1228.190 (b)(2) amended.................. 22432

(b)(1) revised................................22434
1228.192 Added .............................. 22434
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7–6–94............................... 29194, 29196
1254.48 (a) and (c) revised; eff. 7–

6–94........................................... 29194
1254.50 Revised; eff. 7–6–94 ............. 29194
1254.70 (a) amended; eff. 7–6–

94.............................................. 29192
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1222 Heading revised ..................... 44639
1222.20 (b)(1) and (5) revised ........... 44640
1222.30 (b) revised.......................... 44640
1222.32 Introductory text re-

vised......................................... 44640
1222.34 (d) redesignated as (f); new

(d), (e) and (g) added .................. 44640
1222.50 (b)(3) through (8) redesig-

nated as (b)(4) through (9); (a),
(b)(2), new (4), new (6) and new
(8) revised; new (b)(3)
added........................................ 44640

1228 Authority citation re-
vised......................................... 44640

1228.1 (e) added.............................. 44640
1230 Heading revised ..................... 13908
1230.12 (d)(1)(i) amended................ 13908
1234.1 Revised ............................... 44640
1234.2 Amended............................. 44641
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36 CFR—Continued 60 FR
Page

Chapter XII—Continued
1234.10 (e) through (l) redesig-

nated as (f) through (m); (d),
new (f), new (g), new (h) and
new (m) amended; new (e)
added........................................ 44641

1234.20 (a) and (b) amended ............ 44641
1234.22 (a) and (b) amended ............ 44641
1234.24 Redesignated as 1234.26;

new 1234.24 added ...................... 44641
1234.26 Redesignated as 1234.28;

new 1234.26 redesignated from
1234.24....................................... 44641

1234.28 Redesignated as 1234.30;
new 1234.28 redesignated from
1234.26....................................... 44641

1234.30 Redesignated as 1234.32;
new 1234.30 redesignated from
1234.28....................................... 44641

1234.32 Redesignated as 1234.34;
new 1234.32 redesignated from
1234.30....................................... 44641

Heading revised; (a) amended;
(d) added ...................................44642

1234.34 Redesignated from
1234.32....................................... 44641

(c) added ......................................44642
1236 Revised ................................. 29990
1253.3 Introductory text added;

(a) through (f), (h), (i) and (j)
revised; interim........................ 40416

1253.4 Revised; interim ................. 40417
1253.5 Revised; interim ................. 40417
1253.6 Revised; interim ................. 40417
1253.7 Revised; interim ................. 40417
1258.2 (c)(1) through (5) revised;

interim ...................................... 5580
Regulation at 60 FR 5580 con-

firmed.......................................26828
1258.12 (b) removed; interim ........... 5580

Regulation at 60 FR 5580 con-
firmed.......................................26828

Chapter XIV
Chapter XIV Established .............33349

1405 Added .................................... 45336
1410 Added .................................... 45339
1415 Added .................................... 64123

1996
36 CFR 61 FR

Page

Chapter III
327 Authority citation re-

vised......................................... 18500

36 CFR—Continued 61 FR
Page

Chapter VII
701.33 (a)(4) revised ....................... 49262
Chapter IX
Chapter IX Note added.................. 11308
Chapter XI
1191.2 Revised ............................... 39324
Chapter XII
1206.1 Revised ................................ 5656
1206.2 (e), (f) and (g) revised ............. 5656
1206.6 Revised ................................ 5657
1206.7 Added ................................... 5657
1206.10 Revised ............................... 5657
1206.12 Revised ............................... 5657
1206.14 Removed............................. 5657
1206.16 Revised ............................... 5657
1206.18 (a) and (c) revised ................ 5657
1206.20 Revised ............................... 5657
1206.30 Revised ............................... 5657
1206.32 Revised ............................... 5657
1206.34 Removed............................. 5657
1206.36 Revised ............................... 5657
1206.38 Revised ............................... 5658
1206.50 (c) revised ........................... 5658
1206.52 Revised ............................... 5658
1206.54 Revised ............................... 5658
1206.56 Revised ............................... 5658
1206.58 (b), (c) and (d) re-

vised .......................................... 5658
1206.66 (b) and (c) revised ................ 5659
1206.68 Revised ............................... 5659
1206.78 Revised ............................... 5659
1206.79 Added ................................. 5660
1206.94 Revised ............................... 5660
1210 Regulation at 60 FR 53515

confirmed .................................. 5660
1228.32 Revised ............................. 19554

(a) corrected ................................24702
1228.54 (a) and (g) revised; (h)

added........................................ 19554
Second (h)(2) and (3) correctly

designated as (h)(3) and (h)(4);
(g) and new (h)(3) corrected
................................................. 24702

1228.150 Table revised ................... 19554
1228.164 (c) revised ........................ 19555
1228.184 Revised; eff. 7–24–96 .......... 32336
1232 Revised; eff. 7–24–96................ 32337
1253.3 Regulation at 60 FR 40416

confirmed; (d) revised .................. 390
1253.4 Regulation at 60 FR 40417

confirmed.................................... 390
Revised........................................14972

1253.5 Regulation at 60 FR 40417
confirmed.................................... 390
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Chapter XII—Continued
1253.6 Regulation at 60 FR 40417

confirmed; (h), (i) and (m) re-
vised............................................ 390

1253.7 Regulation at 60 FR 40417
confirmed; (g), (h), (l) and (m)
revised ........................................ 390

1275.16 (e) and (g) revised ............... 17844
1275.20 Revised ............................. 17845
1275.42 (a) revised; interim ............ 17845
1275.44 (e) added; interim .............. 17845
1275.46 (d), (f) and (i)(2) amend-

ed ............................................. 17845
1275.48 (a) revised; interim ............ 17845
1275.56 Amended ........................... 17846
1275.64 (b) amended ....................... 17846

(d) and (e) added; interim.............17846
1275.66 (a) revised.......................... 17846
1275.70 (a) and (b) amended ............ 17846
1275 Appendix A added .................. 17846

1997
(Regulations published from January 1,

1997, through July 1, 1997)

36 CFR 62 FR
Page

Chapter XII
1256 Authority citation re-

vised......................................... 31724
1256.50—1256.60 (Subpart C)

Added; eff. 7–11–97 ..................... 31725
1258.2 (c)(1), (3), (4) and (5) revised;

(c)(6)(v) added; (c)(10) removed;
eff. 7–14–97................................. 32203

1258.4 (f) introductory text re-
vised; eff. 7–14–97 ....................... 32203

1258.10 (a) revised; eff. 7–14–
97.............................................. 32203

1258.11 Removed; eff. 7–14–97.......... 32203
1258.12 (a) through (f) revised; (g)

removed; (h) and (i) redesig-
nated as (g) and (h); eff. 7–14–
97.............................................. 32203

1258.16 Revised; eff. 7–14–97............ 32204
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